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g CONVEYANCING

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY ' ]
. _ NORMAN MANLEY LAW SCHOOL LIBRARY

COUNCIL OF LEGAL EPUCATION!
SUIT NO. ERC.184 OF 1987 ;wONA,KHWGSTON,7.JAWHUCQF

]
IN THE MATTER of 13 Gainsborough Avenue
£ * {a the Parish of Saint Andrew beéihg the
S ex 20, land comprised in Certificate of Title
RN registered at Volume 735, Folio!5 of the
Register Book of Titles. |
i

1

~ AND

_ . IN THE MATTER of Restrictions relating tc
R : ‘ the Subdivision thereof. '
: i
AND 'i
|
{
H

AN THE MATTER of the Restrictivé Covenants
(Discharge and Modifications)Act.

i
Pameld? Benka~Coker instructed by Paul Beswick of Ballantyne, Beswick and Company
for the Applicant.

D. Goffe and D. Jackson instructed by Myers, Fletcher and Gordon Hanton and Hart
for Hubert and Pearl White, Lancia Manufacturing Company, Limited,

Kathleen Wehby, Ishmael and Hermenla Robertson, Anthony Vassel, and Gloria Hylton,
the objectors. 2 ' :

Heard: May 15, 16, Novewber 5, and 29, 1990.

JUDGMENT

BINGHAM J.

| { |
Mr. Denzil Ferguson and his wife are the Managing Director and a

Director respectively df Gainsborough Develcpment Company Limited the applicant
wha 38 the registered proprietor of land with a single family dwelling house

on it and which land is known‘as 13 Gsinsborough Avenue, éhint Andrew registered
at Volume 735, Folio 5 in the Register Book of Titles. It 1is a lot measuring
approximntely..ﬁﬁ of a acre more or less and is part of a Subdivisign of lands
formerly known as Barbican and 1s eituated to the North of Barbican?Road.

Thia development was lald out in 1951. As far as my own memory wili permif

the areas to the North of Barbican Road having repard to the type of houscs
"that were constructed in that section were intended for the Upper iﬂcome group
for residential purposes only'énd single famlly houses. The section tu the

South of Barbican Road was acquired wmostly by the Middle income grodp and this
E
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waa also restricted to siugle family houses. The predecessor in titlé to the
preseut applicant, cume Vera Wong bhad in zbout July 1952 made an unsuccessful
attempt to obtain planning permissicn to comstruct a building which would have
"called for a deusity of 67 rcoms per acre. The maximum permitted density at )

that time was 29 rocms pct acre. Planning permissice was granted for her to |,

-ﬂby

construct twe scts uf thrce bedroom gemi-detached units (e set of 3 bcdrcom

duplexes). | ‘ ‘ ;

The present appliczuc scquired the lct 'in 1865 and in August 1985
cbtained planning pérmissicn to coustruct four threé bedrocm hcuses. |The applicant
built the present dwelling house which he and Mrs Ferguson afi¢ their family oW
occupies. 1t was while the Process oi the ccnstructlon cf the other three hcuses
had commenced that an IpJuncticn was c¢btalned by cne cf the objectcta restraining
the further progress cf these buildings. The applicant was then oblignd to do
what they ocught to have done from the very ovutset of formulating thgqé developmunt
plans, that is to make an spplication to this Court under S.' 3 of thejRestrictiVe
Covenants (Discharge aud Kodidleation) Act seuklng t. have the uxlatlhg covanants
modified or discharged. That this was nct done until an c¢bjector tcoi getion to
enfcrce what is her undoubted l:;al rl,ht is just ancther exsuple of Lhat is now
to be reparded as a commen place situaticn and which is 2 deily occurience in the
Corpurate Area where covenants arc hcncured mere in the breach than i; the
cbservance., One would have thought that the local Plauning Authcrity wculd have

" ubll,atury

as & condition precedent made it/that no application for plenning perhiasion cught
to be cconsidered by 1t befire such covenants as are in existence are }emcved by due
prccess. 1t is my view that in s far as secticn 3 (1) cf the Act fi?es "The
Town FPlenning Anthority or any person interested Ir ony free hold land affected
by the restricticn in making the zpplication to molify or discharge the ccovenants,"”
this wculd make such 2n applicaticon tc the Court 1f it was successfql, a conditicen
prececent to planniny permission being given by the Autherity.

The present opplicents would now like to build; in fzct have completed
an attractive dwelling house in which the Ferguson's reside with their femily and
they were for a time engaxged in the constructlon of three mcre such dwellings.
Be that as it may, the zpplicant belng restricted by the covenants, it has now
made applicaticn to the Court ﬁc have the restrictive covenants oo the Title, tc

which the other lot cwnerg zrc entitled to the benefit thereof, modified.
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five to six chaius {t;m where. Cafnsborough Avenue

‘. Avenue at No.,

the reaidence of one of the objectors.

- 3 -

Of the six objectors, five live on Edgecombe Avenue which touches

Gaingborough Avenue at 1ts wostern end. The other objector, Glorila Hylton

resides almost directly in fromt of the applicarnt's lot. Having regard to the

location of 13 Gainsboroubh Avcnue, buinb gituatord within a distance of chout
_f . B 1

snd Edgecombe Avenbie,mect, s
[

U IS '.'

it is not at all ourprising that moet of thc objsctors are IbBldLntB from

Edgecumbe Avenue. A visit to the locus revealad that, facing Gainsborough

13, tc the left there is one single family dwelling hduse befory:

one reaches to a large corner let which is nuubered on Sdgecombe Avenue and i&

The residence of afl the otﬁer objecters

are in close proximity to Gainsberough Avenue.:The neighbeur of MrsEHylton,Mrs Kathle
Wehby . whose residence 1s to the right is auother large corner}lot also
numbered on Edgecombe Avenuc. Tae visit to the locus also revealed;that /

Gainsborough Avenue from the direction that 1 approached it from Widcome Avenuc,

rung in a directiun from east to west in what appeared toe me to be a astralight
. i

end undeviating path until it ends at the western boundary where it intersccts

with Edgecowmbe Avenue which runs from South to North. All the lots and the

developments on them as far as I was zble te cbserve certainly within the
{imediate neighbourhocd revealed what was in complete conformity with the
permitted user as lald down in the. covenant which were annexed to the Titles
to these lots when the subdivision was laid out. There 1s at present on
Edgecombe Avenue to the north znd uot far frow where Gainsborough Ayenue aud
Edgecombe Avenue meet, one empty lot to the left as one proceeds ug Edgecombe
Avenue. Gainsborough Avenuu and the surrounding areas to the Eastéru aud
Westernly boundaries with Widcombe and Edgecombe Avenue preesented gnc with an

The

atmosphere of a trauquil nature. residencos all seemed to be Lall

maintained and had the sort of exclusiveness that results from thegacquisition :
of a choice holding aud.what that carries with it

This application hos us its objectlive, the modification of the
existing restrictive covenants numbered 1, 3 and 4 on the Certifiéate of Title
registered at Volume 735, Foliu 5 of the Register Book of Titles and in o far

as is material now reads as follows:i-



"1.  Tner: shall oe no subdivision of the land

3. No building of any kine other than a private
dwelling hicuse wich appropriste cut buildings
tevteieerennsarens....8hall be erscted on the said '

Lageg?

4, The ‘efin buildin} tu b« erxr.cived chall face
the to@ﬂﬁfdy~nud5ﬁb_builaihg sr strucenre shall
be creeted on che poid land awar then sixty feet
to auy voad DOUNGNLY wecevonave..s. .00 less than
telr fuet from any other bouadary . o:ooeeiinnnea®

Tie present applicetion sces the usdificotion and/ur discharge <f clu
. - -
exlsting covenants xeferred to above in s¢ far zs relevant to read.-

"1, There shall be oo subdivislon of the safl
land save ang except inso five lots comprising
four dweliing lots of act less twan three
thoussnd twe hundrec syuare fee¢ nd not more
than four thousail two hundred soo fifty square
feet each; aud cvne cumavn aren let including ‘
roaGgwey tor the ziuressnid dwalling lots of ust -
legs taan nine thousand; two hundred and fifty
square tfeek, wnich aszy be Strata Lota in
aceozuance with the provision of tha Reglstration
(otrata wivies act).”
|

3. e building of cuy kiad otaer than 4 private
dwelliiy houses with appropricte out--pulldings
therets aud tu bo sgcuplzy therewith shall be
erectod oir the sajd lend and tiw value ot such
private dwelling houses and cut-buildings shall
in the sggregute vt tu ve erected in the said
laud nearer rthuia twenty feet t2 zny road.

4. Fo building tu be erected on the said land
shall be crected on the szid land acarer then
twenty feet to any road boundary which the same
wmay face nor less thon tuen feet from any other
boundary thervol and all gates zng doors in or
uponl 2ny fence or opeulty shall ¢pen lnwards
and 411 out puildings shall be :reched tu the
rear of the prewises.”

The grounds upbn which the azpplication 1s based is set out at par:igraph
13 of the affidavit of Denzil Fergusou, the fianaging Director of the applicant
Company, sworn to Zu 2Ucth October 1955. The uepcnent stated:-

"(a) That the propused wodificatici will
not injure the persons entitled te the
beneflt of the szilq restrictions.”

(b) That tne continuad existonce of the saild
resirictious would unless wodified lupede

the reagonable user of the saild lauds for

private purposes withuut suzcuring to auy

persovus practical benefi*s gufficient in .

nature or exteuat to jusclfy the coniinued

existence Gf such restrictilions withouc

wodification. ' !




(¢} That by reason of the character and

changes 1u the nedghbourhood, e aforesaid !

Ougat to be dewmimec obselete. Tlat e preamises

1s situated in an aree whicu has necome

increasingly charscterised by suitiple cowne

house dw:llings on cae preperyy ual that the i
proposed constructicn does no: lu any way

reduce tine value of the other awellilug houses

Iin ths drun or itegetivaly chauge the characcer 1
of thifpelghbourhood.,

Bl

(d) Thaf che persons ol tull zge ani capucity
for th. tiwe beiny wutitied fu the veuefit of
thu restrictivas have agroeed 2lther expressly
¢r by fuplicution vy their acis wr oudssions

tosthe szwe pelny wodificd.”

These grounds whesn »xsmiucd cncompasy alaout verbatln thosei as sot
* !

out in section 3 (1) a+U ot the Kestrictive Uovenwsts (ﬂiscﬂarge and Modificatioun)
Act, although not framed in the sww: orier. The present Act in go faé as it 1s
medelied un section 84 ¢l the law ur Pruperty act (U.x.) prior to its?amendment
1n 1969, alco weans th:t the ruglisi cuses iu 54 fur as relevaut are appliecsble
and of assistunce in applications of this nature. This observation was made as

far back as 1961 by Waudington J. (ag he then was) in ke Constant Spring 2ud Norbrook

!
Estate [1960) 3 W.I.x. 270 a2t 273 A-B. 4 similar vbservacion was made as reccatly

o
as 1966 by the rrivy Zouncil pex dictus of Lord CGliver of Aylwertoa iA Stannard

. i
and others vs Issa [1966]) 34 W.I1.K. 198 at i91 (J) and 192 st (A) - (G).
|

It is trite law thot 4n seeking to cstoblish a basls for the modification

of the existing covenants the burd:n of prowf is un the applicant to satisfy the
S
court on the grounds he propounds that the r.strictions le secks tc be modifieu
should be go wodifiea. Tazre is no corresponciug osurden of proof on ghu tbjectors
in as wuch as they are seeking to procect an exlstlag right that they have in
preserving the benefit of the cuvenants to wnicn chey are entitled. If the
applicent in being able to estaolish ome of the guunis, he may be entitlad to an
order, However, even if he succueds 15 8¢ dodng it does not fullow that he will :
obtain the order scught as ther: 1s still a discretion in the court aslto whaetier
to grant or rcfuse tne application 1f there is proper and sufficient g}ounde for
& raefuagal, ;
P
These covenauts affects a lot of land upproximately .66 of a% acre
situated at 13 Galusborvugh Aveaua, in 3aint An frow, &his lot was oriLinully port
of a larger tract of land compriscd in certificate of Title registered =zt

Volume 453 Fulio 56 which was gubuivided in 1951 zni is part of a larger plot of

land kanown as Barbicou. :
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The develcopment 1w so far as it rel:tes t¢. Galusborcugh Avenue indicates

both from the planauetric wap of tiw arca and frow 2 visit to the locus that to
|
the extreme eastern end ¢f this Aveaue 1s Widcompe Avenue winich runs in Soutn

to North direetion and at the Westernly end 13 Edgecovwne Avenue which also runs
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: from 3outh to North. GZimsbcruugh Avenue 18 situsced from east to west in an
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almost straigiv ame undaviatiug path meeting the two Avenues at .1;heé end,
o
[
A8 one traverses Gaiusivrsugh wvends from the direccion of Widcombe Avenue, ycu

s B

w

Ky
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‘ | .
are ilmmediately struck Ly the prescnce of a row wf neatly preserved single family

o

iR :

R a2 -
dwellings situated sn either side of the roauway which changes with a stark

g

reality upon approachingz the development whnich is the subjectruatter of this

application, I say this oecsuse, but for the presence of a beautifully constructad

. :

dwelling house un this lot which is in keepilng with tihe penmitted uger and the

*u

t
Covenants now im force, tnere «lsv now exists what cppecrs to be the shell of

gowe partly comstructec builldings which frow appudrance have gone beyond
foundstion level and the comstruction of the cuter walls and which seewr to be
approaching the stage of the belt-course. - Although the Town and Count;y Planning
Authority have giveﬁ thelr approval tc the proposed developuent of "tw; sem]i-
1

detached flats comprising, four J&elliug units,” no attempt was usde b; gither

the Authority or the applicant under Seciion 3 (1) of the Restrictive Loyenant
(Diséharge and Modification) Act, in scekung to madifyior digcharge the existing
covenants which restricts the developament to that of‘a user in keeping'with

"a single dwellirg lLouwse with out-buildings." Tt was tnis attempt by the applicaat
to commence these other structures ia what amounted to a clear breach bf the
exigting ccvenant. which resultca in on Interlocutory Injunction being grauted
to one of the objuétors in C.L.1987/R016 which brought a hult to this construction.
It was this action on the part of this objector that has lead to the pfesent

application.

The Affidavit uf the objectors filzd in response to that deponed to
is ’
by Denzil Ferguson/in 3tandard form and are in substance and effect similar in

content. To summarise them they state 1n so far as is relevant that.-

1. That the act (referred to supra) does not apply
to this mutter. ‘

2. The objectors bought the sald lands nnd erected their :
houses in keepin,; wich the existing covenants - which preclude:-

i
1. Any sub-divisicn of the respective lots.
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2.  No bullding other thaa a private dwelling house and
other cui-buildings appurteansay thereto.

3. The said dwelliug house tu be so constructed as to
face the roadwuy and o be situat:d at a distance
of sixty feet frum tne roadway acd not near than
tep fzet fruom the nearest ovundary,

——

At the uutseL of the nearing tie court was informed by 1earned counsel
-for the applicant that nu.ILliﬂﬂCu wus bulng plecud upon grounds (b) and (c)
a '-r"

as set out at paragraph 13 of wr. Ferguson's Affidavic in Support of;Summona.

These two grounds are in effect similar to goction 3 (1) (a) and (b)iof the

. Act. These grounds wsre, huwever, certainly 14 so far as section 3 1) (a)

s

is concerncd not entirely abanuvneu 10 aozumca.  Learned Counsel foL
* !

applicant suught to rely in the wain up.n (2) & 3 (d) of the grounds.a

paragraph 13 (referrc. to supra) whicn grvwids. are identical to section 3 (1)

(c) and (d) of the Act,
In sc far as (d) (Supra) scupght te allege that

"persons of tull azpe anu capacity for the time

tiwe belng envitled to the oeuefit of the
restrictions have apgrecd elther expressly

or Ly dwplicaticn by their acts or omissions .
to the sawe (the covenants ) boing wogified,™ '

and having regard to the six afiidavité sworn to Dy the objectors on4 of whom
resides on Galnsborough Avenus and all of wacwm are persons who have‘éhe benefit
of the covenant anl hence a proprietory ripht in having the same en?oreed;
this ground is uutenable., Sectiou 3 (1) (c) of the Act in 8o far aslit is

material stateg:-

"that the persons of full & dpe amd copacity
for the time belny or frow tiue to time
enticled o the Lenefit of th. ra striction,
Crreruentirianssciaaaeeaaass.o Ve ggread
elther wivrzssly or by lw’liCu tivn by their
acts or owilssiouns te the saqe L. =1ng
dischar,ed or medifiea.” (Einnasis wine)

These werds when examined iﬁ wy opinizn clearly and unequivpcally
imply and when prop=rly coustrued refer to all the coVenantees . who qhalify
as benefitting therefrow and nct to sowe of then. Once the rights of thege
six proprietors to olLject to the applicatiovn it recognised then this ground
is uemeritorious and wust fail. It was aot surprising, therefore, that although
the only ground which was uvendoned in argunisnt was what was In effect sectica 3
(1) (b) of the Act, not wmuch time was spent 0y learned counsel for the applicant
in argument on grouands (¢) znd (¢} = (Suetium 3 (1) (a) and (¢) of the Act).

|
!
f
1
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Host of councel’s tiie was spent ou ground (a) - (Sec;ion 3 (1) {d) of the Act)
wnlch for ewpnzsis reads:-
"Tnat the pres2ut souriication »ili not iujure

the persons eatitled to the eusblt of the
gald vestricticu.”

i

- ) L _ 1
It uay suffice w0 sEub: thee =lthousih secciun 3 (1) (a) uf the Act . :
- -~ i
a.{_"’_‘ Meter ) R | !
was touchea upon 1u argu$znt aitlivu,n counsel nad weniioned at the outset that
. 1 !
she udid not Intend to rely upou it tiwe vigif .ide vy the court and the partien
to the locus revesled tint Ly wud str ol sina'e Llwaginzilon it be seriously
. s |
contended that the: area witnin GuilnsbLorouyh Avouue and its imeediate ‘wnvirons
] 1 L f b
could Do regarded as hevim, beeu aitercd in cope 2nd chagacoer in o wanner
rendering the exdsting covensants ooselute,  Iu this regard..counsel‘é staid at the
4 i
outset in relacion to this grouws wies uut av all surprising tut in so far as shs
. .
did press gsome waterlel inm arpuwenc, Li wvas sufficlent to cause me tu glve sericus ;
thought to it. ‘ . //
To summarise hier subuissivns it was coutended on Lenaif of the
applicant that;~ ' <. : 1 e
: - | P
1. The six oLjecters will woo ve Injured by the Kedificationm svught.
2. The propesed develogment wilch werc couwienced are entirely in
kecpling with the use of the premises 2z -iwellings.
3. The parent Title relacinj; to the. lands the subject of the
sundivieion (caa tuls ls comeson yrouwad) iadicates thai the
suudivision was vrlpinclly lail out in 1951,
4, The evidence coatailned o cho 2iifdavit o1 Lloyd Davis, a
Chartered Hurveyor frow allison, Pivecr arn Assoclates in
relation tu tne repuvt O 2u agperalszl Jone Oy hia of the
prugosed developwent i stiting, todl Cid [roposca
developuent will net resule ic .ny injury to z2ny of the
sald oojectors. '

5. The present residenciasl nexds in the corporate ares ara
uow gquite w1fforeat irun that existiag in 1551 when the
sub—-divicion woig lorz Luc, i
In gu for cg cne repore of e Llogn elvisn, o Chartered Surveyor sud VI
Planner would agpeur o be suggesting chzt thee: szists o case, havinL regaird
to gocletael neeas for neaaes of o porticular gunlity and towards supportiﬂb
the case for o higier rather than o lower dansity in cress including that the
subject of the present spylicarion, and Llauwdsdle ~8 tne wotiven of the developoers
may at first appear 0y the propesed construction in steklng o atteapt to alleviate
the preseut housing shoviige, 1: hias tu bLe spprecinteu frgm the very vutset tiezt
tiowever, auch rviv. Duvis’ reporc woula cand o su,pust thaﬁ ¢1;r; have, Lewit chenges

'

1a certain gections oi thwe wilder comaunicy of darbinsn as Qistinct frOu what w.y

S et




K
! i
! F
i
9 - | |
1 .
Properly be reparied Lo the immedisce uelynbournoe’ tnat iz part vt Gainsborcugi 7
Aveuue il Lis envivony, tne vizit to che Locus ravesaic: tuat this aelghbourhood 2
R
!
heg rewsiued uuifizctad Ly any caunge from . icaer ¢ z aigher density. Sueh S
‘ : i
chauges as uuve In fzet tiwou plece would uii la 2uy eveil affect the righte .
: . o
of the covennntewsg, ia wiose Favour® the Covenants Low Tun; from iusistlag on i
KRR . . .

thelr strict le ol rigfts oy cuforeliy tuen ane Suereby preserving withoat

k

mouificatica che tome sud shecactar of the usiri. uriood as 1t pow existd.

IToe acgwiont Agfansy viete being ANy ‘soulfuc:tivi of tche existing

G R

:5‘

o L)
TR e

o

T

cuvenante in tids hattar is oved siroagar due €o che fact tazt tac applicant

gl

cannvt cunplain that Thwiy cre Dudn sxarihsea( in thedir use Yi the said ot or

3
"~

that =2ny such refusel weuld WQA{ tie reasunep € user of the land for privace

~TX

: g8

purposes withcut gsercuring to any puers.u prfcticpl benefits sufficiscnt in nature
LY

or extent ti justdliy the coutinued ciaistence of the ncovensat without noalficatizn

I

(Vdde secticn 3 (1) (L) ¢ the szdd Acr). This 13 2L as the upplicant heas ‘
|

carried vut ths: coustructica of & Sweiilu, nov.e in confurwity with the covenauts

&9 they now erists. ) g ) i

Ia Re Luusizac Sprin, Estate {cefurrew o supra) Jadciingtonj J. at page

——— ———

i

-

273 D - 6 relle: La support un the oletum of Lord Evershed d.k. 1u Re Ghey zu. -y

Galtuu'a Application [Lli57] 3 n.8.¥. ¢t gy liu wasrs the learied Judse gaid:~
"It 1o Crui Lo suy thef Lu R ST E3Lh '
cardgraph (a) b 3 84 (1) oF iae Law of
Property act 152% (Y. ) WAS Nﬁ’rmm
so that the lm{g,u&j,q_ ef thie Ju ge was really
reisteed AND redgTED uily tu Ehi fa0 olter-

ot NATive grounes vduck-uﬂ&c:myr».—imudé& in
prrooronn (@) wut vhe citation &}oﬁ@:{, as
1t was oy hower fuJ. 1 tiils court séemg o : :
#E A ugefal prelugde {o A considefation of .
the PreSamt cAsE, beCauge it jadieates that ‘
wnat has to ba dose 1f e Applicons us o
succesl L8 sloethiu, AT wmore Shita 1o show
thut tu on unportied plapfer coe applicants

proposal might be called »c such . n.oe “ad \

T2adfeace tilug.
An opPLlicant wusc .affirwatively grons: thac
one of dther of the !:oulml; fer the juris
dictica has beea esipbiished wnd ualesg tie
is pTeVe®, Lh¢ peisca whac Ras the propridiory
cighd, A3 coveadntely of cotstrolling, “the
dé\_iél.‘)'[kﬂmf_ Vi L prePériy Gz he e5Lr€s8 ad
protegzzirg LiL3 e proprietory 1neerest, is
entitl’@ﬂ ¢ contiaua ep enjuy that proprictory
ricnc.” @Cophasis mind).

I would venture £L wL v tary staceawnt oo seinj; apposite tu tho

facts and cilrcuwsstoncel of fuis preszni cass.
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. |

Ui the bl of the yubnluslon the deleruloat Llog ol this mat,ttfr does

not pose much difficul;y,:aé from che ‘principles o be extracted from ail the

w PO A

local and the English éhéﬁéfities in su Yar ao they are rolevant, it is|abundantly "1

clear that once it is cencerded that there have been no chonges in the character

of the neiphbourhvod or
. )
to a conclusicn that

soLe other such circumstsnce =s tc lead a Court to come

‘the restrictions cught to be decmed cbselete, them'it would

seem loglcally to fellow that for the Court to allcw cr permitfany modification cor ‘

discharge cf the existing covensats Ly permittlag au alteration in the dser of the

lot in question, wculd thereby result in injury, (using thnt term in its wider
- ;

ccatert) being caused to the existing ecvenantees. : '

There is vpcthing t.u sup,est that such covenanty as were imposed in 1951

when the subdivision was 1aid rut were net created for the benefit of all the

persons who purchased preperty therein. In so far as the immedizte area in questicn

hed remained in effect cne which thc user hag

<
ccvensnts by the erection of =z single dwelliu;

been ia conformity with the existing

house oun each let, it wcﬁld be 1dle

to contend that such uge to which the zpplicants prrpose to Zevelop the ict, which

iz the subject ¢f the present cpplicaticn, has any wther cbjective but to benefit

the perscaal intercest of the wevelipers t the exclusicn of the overall interest

cf the existing covemantees. To ~llow the constructicn <f three (3) other dwellings

as the plens anmexed to the reccerd indiexte, will not cnly result in o density

totally cut of charzcter with the use to which the other 1ots heve been but, but this

would slso in sc far as the tene and character ¢f the ismedinte neiyghbcurhood is

cencernud destroy the very privacy whicl: the size of the lets and the houses in the

manner of their construction ncw virtually guarantees tc these persons.
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In s0 for @3 srounu {4) as set oui at paragy _pd 13 of mr. Ferguson®s

affidavit was coucerltes: (5. 3 {1) (=1 of troe act), this was in efcht tha ouly
E
substantiv: sroun. on shiich cay serioas ﬂrju;-'::-_m‘: wza adwvanced. What the court

v

wug askal to adcrgss' itg .&:mﬂl_,to ‘was that as, the proposed vaulopmt-it in s%
Lt w 2.

Far os it was of 2 kK ?‘a.’cingg LOLLTE Sulimatad T cost vabwaean +'9UD GO0 - $925,008

. |
for eaca house, in Juiy 1709 wnen the 2,9TE13a1 was Tegarcea Sy ey Lloyd ucwis

"

(vide his report). Tuasz it wis bejng Cn..ui;znuen! weuld engure that the geneval
-

tone and character of chwe neij[-\bouﬂan WOUL. TCRALN uho.,ff&gted. There was also

|
e
L
i
-
il
|

ture. Tha

%

the questicn of the rl;'v.;rglj. pubhc JQM&HQ{ fof -éwe,umgs U’% ouch. i1 La
argumernt beiag furtuer teat there weuld be nq pecuniary injury cau#;ed te the
vojectors (c:.uvena-.xi;;;_esj GosUCn o alevqlcpment «culd result in ctheir properties
*,
appreciating In velue ix mcne/y termg. the ¢horr answer t-.. thls submission is
thet given the fact tuze it hds been mc@@ﬁ@d ti;ﬁ{fz che cliaracter of the
neizhoournooid has nit rlitere. witerizily se as o rem}er tuw covenants cboclece;
Lo now modify thew to alliue the propcsu’ Zevelopmer€ would in effect do
cubstantvial injury %o tus .selg,hbourho.xld by rémovin; the protection against the
) .
sleater density ag :-.fuuld r5ult from ha;\rmo tear focdlics cunsisting of Defween
four to five persuas o::cu,;yi-s.? a lot 1utem:'cd foe pa¢ such family with the
extra traffic and the resuliicg axzfrds, ot €0 meaticn the iucr—.:asud noise
levels waiel weuld be the Aatural cva.ge,«iugnqe ef e pr@qu%I ua-_ific stion.
What tne existiug cpve’nndfeeﬁ ore seekiug <c pzct.ea'.t is the priVJc) wilen the
lower dvusity and sther guch amenitics which @mf€s to their Lenefic awd which
they zequired w_h..—ar&, the bou,&ht inte ﬂ.t.s s’ubdivisim ﬁy purchasin,; ‘their lots
anc vuilding tnelr aousis, &n'd uet w€rely ony ficauclel senefit which wili
«€erue to thew as & resuli of Gue cuastruerivu of any high clzss aevelopaent.
Un tne uther trud the @pplicant alsy edanck couplain that@ they are
beiug steriliscu in thodr usc uy 22l waeule to properly wevelop thair lot
as not ouly di. they jurzazse 1t i 1¥99 wich full tnowledyse of the exdatding
covenants puc cnhwy have :anstructeug A n]dullif:;., foust of a stature in keeping
with the cuv\:uan.:s U5 oy waaw -.«.-:igl:, not&ver . in afé'{:emit..tng thz-.ither tho
provused pplicatica «ili «F \Hiu Aot cause iojury to the cxisting jcuvunazlt:es-:s
the strict critericu a2s the leaxned{ @A‘ttof of Frasteon auld Hewsowm on Restrictive

“Covenuuts Tih vidciin paks or T e 256.-

R

-
Wi

s

e.TRE
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s net wrether the propcssd o ovilipoant will
| 60 WlZu uriug vut sauedhe? Site L ropL8Sel
’\ discaurge o0 vedifdescion Will oo Unin urious.......
Thers wr nove a system i covenonfs which is
&Pp&lf@n{;{‘j eiti:y whoily ex _gub:&‘i:auci:llj
intact [m_d i whico dak agpricapis nlw seck
v makera [réac:. « The substance ¢f the
Coaiagdng ko covetizatees) ebjectica(s) 18 tuac *
tho WERY poking of the ordel of maldiicaricu
coudd 1 1€8el¥F caugg K{in (‘(ﬂ.@;t‘l) 0gucy in .
the cwnqrshxp of upgeld ganed, 68 showing cnat
the zﬁfeg syzte.m m@ir@tiig‘.iaﬁs hgg : €ocne.
valn e " KeTeagle nad Spafkes Apglacation
s Fo L p g C o B aigo fﬁlm;zﬁﬁ“‘“&“
Re Micray 's .ﬁﬂ}_&ﬁpﬂ BT Gf 65,

It 15 my eongideraed fe1-ion aftur e;ﬂuf.linlﬂﬁ the wecericl i;efore Tl -
. “ i s
that tu ullocw rhe applicetion would ask -mly offect the present venmefits waleh

the ubjecters now wajoy aad which the covenanl pssuges tihen protection vy its

.\
sxdstence, bur the radowedl weufd Gacther ollow i opplicant the oppurrunity to y
STTUATION , i i
euploit the sﬁc;:-::l.-;:‘ by woy of o user for cheit fwn selfish pecunilary gain with-'.ui./.

any consicevation for wiwr bins éxistln,s proprigters in the neizhiourhocd acquived
|
and now eujoy by th: uSe te which cnlie pr%@nf hollings are puat, :

This present 2pplication hag o marsed shailerity to tnat of E.K.C, 1oy /19467

Re 46 Norbrook drive wn u-::r-;g‘-frtﬂ! sudgmeat of tials courc by Mrlrgan: J. (a8 she
then was) deliverel 2n 16th November L'}‘ﬁq. T suiacrise the facts n application
w.as made [or wouificociou it whal is cowtenly I@g.ewe(-;d' as an exclus:iv.a high

. 5
class sub--ulvision wueic there wer. cod@neats i’i\]?osl?.ﬂe restricting the user tc
erectin, & single “welliws house ou Sne scre oz\eb Iralf acre luts. 'f’ne applicaiis
deslred to have the wxistiag covenzars v thesl Sus nere lot vodlfded to pemzlt
the couscruci:iou oL 61_3,'&{. toon hewsze.  Dne TLIeCLuTE WeTe quite willing to ﬁrﬁﬁ .

!

to a deifiCCtl;Jal i fhe covenuuls vl allew for fue cunsiruetiun m‘? iwe dwelling
houges. Buti v. the basis of the inczeoge.ﬂ aafausn.ty as well 28 on 1i:ne maln ground
of aw itvasicn of tuciv Privicy as well gz che Peace and tranquiut!:y that the
existing covenuutoes chui_gad thetr hblo{ingg Lor, the application ";Jaa refuser,
The "deponent Denzil FUCSUEUR; NG Mahdiin,, Jirector of the appiicant coupany
iss ot 1n his =ffic.vic said as vy wast is toe wuarlylng reasvn for this
application. Ifi xe 40 ¢ r.rees vidve (referred “o supra) the a;;plglcanr.s Bave o
reason for wantiug, “¢ carey wut che 'llv-*_lu?‘.‘.'.ﬂ:ﬁta Tuis reuason lead the lzaruned

Judge tu make tho foilowing o.servation.




. i3

“the gpplicamt stafed vhet ke pfoposes
tc evect elght (8) Town Houses, ene of
which 42 will _wn. W&_g__f\no{ erect guy

l:os aunbar, ne _;tm}.:"(:-' fEord o @ that i

Lo thra WK Jg cﬁ«e_ ﬁfcflt he wouid toke

iron erecfong tw. houses would uct bg
. gulfdcient to affﬂrd hie *r. .sz"&g:fs_m_e

V& g ouge. 10 makE ¢ cﬁudm Mopey

———

18 AL be agﬁ houges. ™

The lﬁarﬂe_d juwb # ‘then o;ur\e& i the foliwiay, mann-t

s s@émS v e rhel he ii..,.n.‘. g &
Jefls.!- _;- n’hi. h f-lé; i wica il Fo BT i
.. A Lok ENnLERL € oud r’!.DJeC‘t'.:.Grl.;.." E

. !

% Tnis VJU.LJ s to we apfesile to e eIf.Q.tf.n.Jaz wf the JBVel-Jger.s in

o Gt Y, £
s

the present case wav J{_.,Lt{ te erect four MB_J.\JQ&L ctw;u.inb houses on u

NS

lot of lanu of twethives of de wecza in 2 m;i;,hbyuﬂxanzl which ig ehtirely
restricted wy way Jhiuser o 4 aia,,_, Lamilj awelling to each lot,

I determiun.g the wito.y 1n fzvour of the objeciors in the caee

- . . o ‘ L #
refoerred to BUJra, She LIITheC jUusy Wul mmde:j $0 ask nerseli tnis question
i
walch she unswired it oz 5495&{1\!-2. :

- f . !
“is -ndé 3 reascbisle us.or?’ i

I tov woula Uf.nr.\.., z._t.lnoiy vay e emphatic no to the soie qus':st;i.-;n
poscd in relastén o the present application. ;
The arguaal wez ulse .aa(\tance;i on th:: zoplicaut's benalﬁ taat tagre
nave been sreccocs/and ¢ several dosdifications ws tue subdivision Ly the
erecticu of severzl town houses and fpartimeiis.  Thw slurct enswer to tids
ic that on my vicat £ the ltcus I Jwd not ologmm; @y sucit developmeats within
the iwwedlzte u-:i_ghbourfldw? ef GninsLorausgn A\t&qu el 1ts cwrirsus, .;;ei:\;;
that part of Wia!'t;r.. am‘ Eh‘gtww\ﬁﬁ Averue clegest tu viinsburcugh Avenus,
which arex I wonl: rerard as' tie umeddiate ne.ljisb-zurt;uad aud the drea most
Ilkely to Lo affecvea Dy cuch chen, es t‘.aki:‘ii‘, pLace’.. byen iLf chis aer:.. By
the izere facc uf suzn ul;eacit&:s per $€ weuid ned prevent the coveus;ntees
incluling thesc six Uﬁjectot‘s frem malutalinlng tozir present stan:.j. ia 3o fer
as this applicardic. 14 c_mcm:nzri. enck LF dhem hoving an individdal as well
as & Culllecciv\; vinht . iake sudh steps to gnfore: cha covenant L)y virtua

l
of their acquisitlen ¢€ teir raspeciive bofs af $he covenants wore aunexed

to thelr reglsterci titles ...&l there b&in? A iosue thai the ‘Junef‘.lc of wuich
|

runs with the l.;ml aw{ tiv. r-version.
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In this rejurd i <o uot cousicer such chiiyes that have tukeu place
1

cn barpicen koad anc Welwyn  aveuus as iv say weey) Telated tu the nature and
) o ‘ ) . o i
churacter of tuc m.-if,uu-:mrhu:;:} of Uuluuu.«aruughﬁc;v@ue a8 1 cuucealvel it to be,

- . o A - ’ - - - ’ i
In this roeperd the al‘:;tta of LUCKDG J.ix. and Seiith JA. (us oz tnen was) ia
l

Stephenycn vg Livc-,-i"'.;-.rﬁi 721 e WL R 323 ig of felevancs. aud v -ry iueructt

(vide in perticular .dcw: . Lorkoo J.8, &£ PR 225 bod dad Sm(’h J A. st

pags. 334F-1 and 335 ).

[

In cohlusiun 10 iz wy opiaich thaf edce the two prounis (b) and (cj
! j‘ . L 1

as aet ocut iu saruprayi 13 L0 Mr, FerduSen's afficle.., w'nic'n when pxamined ars
2 AR .

in conformity wich Seedton 3 {1} (1) o2nd (b) of tti relevant Act were abandoned,
and naviag resar:i te the nstruction that I heve pizcad upen the third ypréund
(siuilar tv section 5‘-(1} (c) of the taid Aet;, the reaalndiay grouad walen was
the linchpin of dra. Beakq-Coker®s avfuinns we§ deezed to Failure. The reaGot /’.
for thils 1is taat the worz “iajury’ og uSecl in Sectdon 3 (1) (&) is oot limited
1n scope to pecuniory iouz, e-,'sii;-z.a‘f:;u.n_ which weald be of relevines 1f Section 3

: . !
() (a) znu (3) ;‘.reru both bﬁlné reli:;d uptn by ﬂuﬁ applicant:an be;':".use ct such
proof being estaolisiied 1o redatiia ts 4. 3 {1 (2), the quegtion of cowpensaticn
would chen ardse for dererainction.  Guce as { fnl s cuse -1t lg not| bedng

i

! - . . A w .
contenued that tiele hoave ceea oach en ..;@us v the céufacter of £nc dumedinte

neighoovuchood of G:busLeveugn fivenue readering tiiz walsting c\;venants -msul--’u'z'
then te gewx such wod’fications o chém 65 the présent spplication now attempted
£
to do s0 as to alter the nttu ond chiracter L eha pressnt user tjo which these
: !
covenants now z2fford ;‘ab::t.;c.;iun WJoull, 1n tg op:f.a:-'tow resultc in injury to the
exjoting covensitees iu su for as 1i would resuls in nut ooly the tone ans

3
i \/éhardcter of the ueizhiurhoud being aiter-a.tj 0 Wich 8 warner as o aff act Che
? ‘

i :

\}rivacy and the low ensity now uin pluce, wut it would open the :Io-:;'r to other \

siwilur applications foir = Caunye of uger Ly tus Lruprietors of other 1ots b 441
[
that neighbourhood. ‘ .

There is av gainisoylas the fuct tnzt there 1s @ sericus huusing
shurtage in the corpefote areq coﬂtalﬂlﬂﬂ s L€ dees shoud half F HN- etuanry s
‘,4 .
Popusntioig on . |
(
which calls for some ivirzase iu che deusity L cervain areas which were vrevioualy

regarded ag the deasis or vue Priviie-e! fow. Beruican Betace as it was

Y
R



originally leid out fu L3551 was ai cus stage curtainly up te the early part of

: . . , the
1570's reéarued a5 ok eaciuslve suo-divigion whlca then congisted OL iﬂﬁmafh

.
+ single awellin,. Ehi pussoge ol tim@ erd the nea&(that,arcsa s

LR ]

ditu
po s

3 ‘_.-.',__- |
other types of develspuers tu cupe witis the incredsing miédle anc ubper class
population wolificativiis in the ewastiud covenaut$ huve beeu permitLed in the
T d A - - .
areas along Barglcau Loa ¢o rill & purv of this nzed. day ve in time siuilur
allowaiices will LE wad: in Ltuer areas wnlch new ore $:ill regardedias crelugive,
. ) ) M -
vut untdl tiaet tekes place It coe leglslatur: oteps tato to allus such changeo
in the lew as 1t dewns weCessary, fae ?ruCcJuﬁes s laid dowa by the law for such
mocificaticn aust bﬁh%bﬂbfvdd nd uherﬂ.hreacheg the court wust act witn extreue
despatch to ensure tuaf the r;gﬁt; of €he citizems ore procectad,
Gi: the basls of che crguseuts p:asentEJ-an tenalt of tue hpplicant cnd
for the reasons which I azwve attumvteJ tQ set put, this applicationifails aud the
- !
Buumons 18 accercinsly cismisved with cogcis ©o tne sizjectors tD La Apreed or
]
i
taxed. |

Certificate fuxr counsel,

Ml g

L



