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Kining and Excavating Limited under Sectiocn 3 of the Restrictive
Covenants (Discharge and Modification) Act, to have certain
restrictive covenants endorsed on the title of the Company's property
at 39 Wellington Drive, Mona, Saint Andrew modified and/or dis-—
charged.

The restrictive covenants were imposed by application registered
in 1954 when lands part of Mona and Papine Estates were registered
by the Coclonial Secretary of Jamaica. The applicant's lot forms
part of a subdivisicn of over 80 lots. At Present that lot is an
cpen lct.

The lots of the cbjectors, and the zpplicant are in very close
prcximity.

Wellington Drive runs from east to scuth west and is numbered
from east tc west. On its ecastern end it forms a junction with Mona
Road and at its south western end it forms angother with Munroe Rcad.
Wellington Drive slopes upwards from Munroe Road tc Mona Road, that
is from scuth west tc east. When one travels from south west to
east alcng Wellington Drive the folluwing rm;ds ferm junctions with
the left hand side of Wellingtcn Drive in the following crder:
Canberra Crescent, Bambco Avenue and Ottowa Avenmue. There are no
rcads leading from the right hand side of Wellingtcn Drive.

Concerning the lcts on Wellington Drive, cne comes first to
the 1lot of the cbjectors Carl and Peter Cruswell on the left at
number Z Canberraz Crescent, that is at the eostern end ¢f the junc-
ticn of Canberra Crescent and Wellington Brive. Next, beside it on
the left of Wellingtun Drive is Clive Korin's lot at number 2D
Bamboo Avenue, at the Jjunction ¢f Bambouo Avenue and Wellington Drive,

On the right hand side and oppcsite Clive FMorin's lot are the
iot of the cbjectors, Roy Anthony Bridge znd Gloria Hope Bridge at
number 41 Wellington Drive ané then the lot of the applicant at
number 39 Wellington Drive. Clive Merin's lot fronts Wellington

Drive for the combined lengths of the Bridges® lot and the applicant®s



lot.

i.

1.

2.

The restriction which the applicant seecks to have mcdified

and discharged are as follcws:~

The said lanéd shall not be sﬁbdi?ided.

No building c¢f any kind oﬁher-than $~privéte dwelling hbuse
with the appropriate out building appurtenant thereto and

to be occupied therewith shail be erected on the said land
and_the-valﬁe wi such privete dwelling hcouse and oﬁt builﬁ=
ings shall in the aggregate not bo leés then TWC THOUSAND
POURNDS. ‘ |

The building to be erected on the sz2id land shﬂll'nbt be
erected nearer then twenty—-five feet tu ary foad boundary
which the same may fall nor iess than fenlfeet from any cther

boundary. Any cvut building to be erected un the said land

shall not be nearer t¢ the xroad boundary than the main build-

ing itself.

No building shz1l be erécted én the said land if the said .
land fronts any roadway'untii the said roodway has been
cunstructed tu the satisfaction of the City Engineer and taken

cver by the Kingston and Saint Andrew Corporation.

The applicant secks the mcdification «f restricticns 1,2,3, and

the discharge of restriction No. 9 as set cut hereunder:

"There shall be nco subdivisian-of the s2id land except with
the approval cf the Relevant Planning Authority."

No buildings of any kind cther than private dweiling hcuses
cr Town Hcuses with the appropriate out buildings apburtenant
the?eto and to be occupied therewith together with a gquard
huﬁse and garbage disposal structure shall be entgred on the
said land and the value cf such privite dwelling houses or

town houses and cut buildings shall in aggregate not be less

-than TWO THOUSAND POUNDS.

The buildings tc be erected on the szid lané shall not be



erected ‘nearer than twenty—flve feet to any road boundary
which the same may fall nor leso than ten feet from the
back boundary Save nND EXCEPT‘a-guard Eouse'and garbage
disposal structure which shall not be deemed to be a
breach of this covenant. | |

9. "RESTRICTIVE COVENANT NO. 9 Bﬁ WHO#LY'DISCHARGED.“_
The summons was supported by é number‘of affidavits, in
particular, two affidévits d;ﬁed.25th June, 1990 and
8th February, 1991 by Carlton DePass a diredtor of the
applicant company. 1In paragraph 18 of his affidavit of
18th Februaryp 1991 he sets cut the purpcse of this application
as the intentiun uvf the companf to eréct "11 three bedfoom
units the merket Price for whlcﬁ was determined as at December,
1990 at $1 200,060.00 pexr unlt whlch said price is subjected
to a likely upward upprec1atlon. |

. THE CROUNDS OF THE APPLICATICN -

In his first affidavit Er. DePdss,butliﬁed the follcwing grounds
which are taken from Secticn 3 of the Restrictive Covénants (Discharge
and Modification) fcts hereinafter referred to as the "Act. "

(a) The propused modificetion will nct injure the persons

entitled t¢ the beneflt 2f the said restrictions.

{b) The continued existence of restricticns would, unless
medified and discharged,:impede the reascnable user ~f
the land for private purﬁoses withcout securing to any
person practical beneflts of the continued ex1stence of

such restrictions w1thout mtﬁlflCutlcn.'

(c) That by reason of the chunges in the character of the
neighbrurhcod  the restrictions cught to be deemeu'
chsclete.®

These grounds correspond tc Section 3{1){d), 3(1) (b) and 3(1} (2)
respectively orf the act.
Section 3(1) emplowers a Judge in Chambers tc discharge cr

medify covenants by providing so far as is materials



"3(1) A Judge in Chambers shall have:
power from time to time on the
applicaticn of the Town and Country
Planning Authcrlty or any person
interested in any freehold affected

by any restriction arising under
crvenant or otherwise as te the User
‘Therewf cr the building therecn, by
crdexr whclly or partially to discharge
or modify any such restricticn (subject
cxr not to the payment Ly the appiicant
ci‘Cimpensation to any nevsen suffering
loss in consegeounce of the ordér)‘cﬁ
being satisfied - |

(2) Thet by reascn < f changes in the character
cf the preperty or the neighbcurhaocd 1 0r
other circumstances of the case which the
the Judge may thiﬂk materizl, the

restriction cught to be deemed cbsclera; Cr

(b} That the continued existence of such
restricticn of the continued existence
therecf withcut ﬁodification would impede
the remarkable uéer of the lond for public
«r private purpcses withcut securing to
any perscn practical benefits sufficient
in noture or extént o justify the con-
tinued existence as such res trictiin, or,
as the case may be, the continued existence

therect w1thout mudltICPtlbn° gr.......,...

{&) 1hut the pruycseo discharge of modification
will nct injure thg perobn entitled tu the
henefit £ the restrlctlun, “ICVlLEC that
no compensaticn shall be payable in respect
of the discharge of modification of 2
restricticn by reascn of any advantage
thereby accruing tc the <wmer ¢f the land
affected by the restricticn, unless the
perscn entitled to the benefit ¢f the
restriction alsc suffers loss in consequence
of the discharge cf modification, nor shall




any compensation be payable in
excess of such loss".

At the close of his submissiens Mr“-Hoﬁeywell while not
abandoning the second ground (thae the ecntinued.existehce of the
restricticns wculd impede the reaeonable ﬁser of the land) admitted
that the other gruunds were those:on,which “the applicant relies
conseessMOSt heavily.” This was wise, and reflected the emphesis
of his submissicns. |

It must be bcrne in mind Fhat where an. zpplicant seeks tc

mcdify cor discharge & restrictive covenant the onus is on him to

prove thét at least c<ne of the grounds -set out in;Section 3(1)
{(a=-d)} of the Act exists. But that is not an-end of the matter,
fcr even if facts necessary to esteblishra ground are proved,rthe
applicant is not entitled as <f right to aﬁ exder ﬁiseharging or
- mc@ifying the relevant restriction. The Court has a 2iscretion
te refuse an applicaticn where there are proper and sufficient
grounds for doing so. |

There is nc burden c¢f prcof cn the cbjectcrs; as in cobijacting
they are merely exercising their right & ?reserve their entitle-
ment tc the benefit ¢f the covenants which they enjcy.

The affidavits disclose that the covenants have beer modified
by orders cf the ccurt in respect «f 8 lots.

They are as fcllrws; |

33 Wellington Drive, and numbers.IA - 2B Bamboo Avenue toyether,

"as a result ¢f which six tcwn houses have been erected on the former
and¢ 14 on the latter. There was alsc a reduction in the minimum
wvalue «f the houses which may be erected vn the 1etter.

Number 23 WQllingtun Drive, 35 Weilingtun Drive, 33A Wellington
Drive ané 1 Ottawa Avenue. Theseéncw contain 2, 2, 3, and 4 dwelling
hcuses respectively, |

Number 2% Wellington Drive. EHere the affidavit is unclear as

te the nature of the subkdivision allowed. As regards number 8
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¥Wellington Drive, the covenant agéinst subdivision was wholly
discharged, | |

There are 2 lots, 15 Ottawa évenue and 24 Wellington Drive on
which multiple dwellings havé beeﬁ erected illégally - without‘the
authority of the ccurt. ; | |

The affidavits <f the Carltog DePass Were-supéorted-by a.
plancmetric map and aerxial photog#aphs f the area. These revealed
that the Mcna and Papine estates subdivisiocn is comprised cf more
than 80 lots and thet there are at least 25 1ct5'GnVWeilington;Drive
itself. |

THY SUBMISSIONS OK BEHALE OF THE APPLICANT

Mr. Honeywell contendedi:

1. The ccurt has granted modiiication cE covenants allwwing
mulﬁiple dwellings on scme 7 lcts and furthef <n 8 Weilington
Drive the covenants against'subdivisioﬁ have heia whollj'
discherged. |

2. The cobjectors have &ll been in cccupétioh cf their lands since
1250's and mzy therefure be taken t¢ have been aware of these

applicaticns. Yet they did not object to them.

Clive Moerin consented cr acqﬁiescéd in the modification to allow
14 Towm Eouses st 23 and ZB Bamben Lvenue, 2 mere 2 lots away
anc cn the same side of Bamboo Avenue s the entrance tec his
hcme. And these were of a lbwer valué than ﬁreviously'ﬁermitted,
There are alsc 2 illegal mcdifcations in the erecticn of multipie
dwellings cn 15 Ottawa Rvenué and 24 Wellington Drive.
The c¢hjectoers have either waived or atandoned their rights by
their acticns and vmissions.

3. The neichbourhood encompasses the whole of Wellingten Drive and
those roads which meet it namely Bamboo Avenue, Ottawa Avenuel

znd Canberra Crescent.
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4, Applying the estate agent's test a'resident of that neigh-
bourhood wculd expect a community of single dwelling houses
on lots interspersed with multiple dwelling houses on some

lots.

5. Wellington Glades, a Housinggséheme marked by scme 76 two
storey épartments proximate to Wellihgton Drive, ccnstitﬁtes
2 relevant. circumstance and tcgether with changes in the
neighbourhood shoald assis£ ﬁhé courtlin finding thet the
restricticns zre chsclete. :

69‘ The appliCant“s'mriginal appiication was for 14 two bedroom
houses, this had”becn changed tg'll three,ﬁedrcdm houses.
This means the prppcsed.erecfion cfrsﬁhstantialiy moere valuable 
Tuwn lLicuses than first intended.

7. The propesed modification WQﬁld net injure thé Ubjectgrs as

| the ccvenants no longexr secﬁrcd any practical benefits tC' 

them -~ the privacy and value ¢i their property.

8. Tu refuse the zpplication would sterilize the use of the lond.

THE PURPOSE OF THE RESTRICTIONS

Befure proceeding to examine the merits cf the grcunds of the
applicant, it is impcrtant to identify the benéfits which the
restrictiuns are intended to secure-and the changes which they are
disigned t¢ prevent.

I find that Ccvensnt number cne against subdivision seeks te
Lrevent low cost development by prchibiting the fragmentation uf
the land into smaller lots.

Covenant number twe aims tc ﬁrevent density of heusing znd to
ensure that each lct is restricted to single family dwelling and
thus to provide privacy and guietude.

Covenant number three alsc seeks te preserve privacy and

quietude by setting vut the distances at which an cwner may build.
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- from the adiocining neighbours.

Covenant number 9 is desiéned to preserve the quality of
the development and especiallf ﬁhat the rcadways should be of a
high standard before any buildiﬁg is erected.

I noﬁ turn to the question:whether'the applicant has dis-
charged the burden which rests upen him. I éhall denl with the

grounds in reverse order.

GROUND C: -

THAT BY REASON QOF TEE CHENGES IN THEE CHARACTER

OF THE HEIGEBOURHOOD THEE RESTRICTIONS OUGHT TO

BE DEEMED OBSOLETE.

In aédition to the'principles governing,the burden of -

proof and the nature of the Court's discretion in swplicaticns

of this nature, ¥ wish to mention two cther guidelires.,

Firstly, ¥r. Honeywell in his submissions said “The'Court
shculd have regard to aesthetic values but thé primary considera-
tion is raw econcmics™. Further in his affidavit of 25th June
Carlton DePass stetes: |

"That there is at present, « great
damend for housing and @ shurtage

of prime land fur resicdential purpcses
in the Corporate Area and the proeposed
cevelopment will help t¢ meet the
pressing demznd for hcusing thereby
making the said land more useful to
the community than they cre at present
as the said land is now cvergrown with
bush which harbour (sic) thieves and
crximinals whe prey cn the community®,

I regard both #r. Honeywell’s submission and the statements in
the affidavit of Carlton DePass aé irrnlev;nt. The §eneral
econumic state oof the country is ﬁot & basis for regarding a
restrictive covensnt as ohsulete, for this is not cne of the

criteria fcr applying the test of what constitutes ubhscleteness.

It was su held In Re keid's Applicaticn 105 .Y 317, {1955} 7 P.CR
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and followed by HMorgan J, as she then was, in Re 4% Norbrcok
Drive Sumt ¥o. E/RC 160 of 1982 {unreported) .,

Seamxﬂy,the fact that the applicant recently acquired the
land (the transfer being registefed on Z24th épiil, 1590) is no
grcund for the Court to exerciée its discreticn adversely:tu his
application for the restrictions to be m?dified | |

MI, Honeywell sulmitted that the Ccurt should regard the
whele area of ¥cna and Papine cstutc =g the neighbmurhwod. g S
this ¥r. Hylton for the cbjecturs agraed, and I'éqree alse.. l

Hoving decided what is the n01ghb‘urngd I must now ask

"have there been chungeh in yhardcter £ the nelchbourhund9“l

It is nct encugh that there zve phanges in the neighbourhcod. I

accept and apply the definition ©of “"Character® propeunded in

ke _Davis aAppliceticn {1050} 7 P & CK 1, cited in Prestin and

Hewscme, Restrictive Covenants, Seventh Edition, T 230 es follows:

ChOTiCEE e v naana.. COrives from
the style, crrangement and appear-
ance «.f the hcuses on the estate
and frem the ““Clal custrms I the
inhalitants”®
It is well established that the test to be applied in
assessing whether the character of the neirhbeourheod has changed
is the "estate agent®s test®, that is to ask "what dves the
purchaser of & hiuse in that read or that poart of the road exnect
te get?™. It requires a practical approach.
I buld thet such a purchaser especiclly une in the immediate
vicinity <f the <Ljectcrs' lots expects tr get privacy and quiet

Ly reasun f the pr redacminunce v 31ngle fawily hcuses. I have

ccme to this conclusion because my visit revealed that the physical

- features of the area have minimised the cffect of those medificd

dwelling houses on Wellington Drive t+ the east of the objectors,
beczuse of the distonce of those houses frm the chjectors lots,

and the fact that Wellingtoun Drive curves »t No. 37 Wellington Drive.
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The result is that Clive Morin énd-thg Bridges can see only up
to No. 35 Wellington Drive from?their lots and the Croswells
can see none. Horeover save in circumstonces which would be
& breach of law of nuisance, the uhjectors, are beCause.ﬁf these
factors,; uhlikely-tc'be affected by the'ncrﬁal noises cccasioned
by cccupants in =z awelling hgusé, the playing of radics, music
Systems and television sets, the siarting,cf motor vehicie
engines,. laughter, conversaticm, the axrival‘and‘ﬂeparture éf
Guests, the ccllactian ¢f garbage and =ven the Playing of cutdoer
GAMES , |

The nearest modificaticn on Bamboc hvenue_is a ccmplcxrcf
fcurteen (14)_wan Hmuseé erected.cn twe {2) lots Hes. 2A and 2B
Bamboo Avenuoe: they are twe (2) lots away fidm CliVe'ﬁorin’s
lot zt 2D Bamboe Avenve. N.. 'dcubt the presence of this complex

has increased the traffic on Bambci Avenue and Wellingtcn Drive,

 but the Croswells =nd the Bridges are nri 1ike1y_t¢ be affecter

significantiy. becavse cf the locatien ~f their lcts.  The size
¢t Clive Morin®s lot 2nd the 1ot beside his should reduce scmewhat
the noise which comes from the complex to Clive ﬂuriﬁ’s lct.

In light «f the foreyoing, I find that there has been n@

change in the charascter «f the neighlxurbicd as the state of

affairs which the covenants are designed to protect, particularly

in the case ¢f the Cruswells is still substantially intact.

Bven if I azm wrung in hgldingrthat there has Leen no change
in the character =i the neighbourhood, it wcould nct be necessarily
concumitant that the applicants weulcd have proved their_cése.

The cases <I EKe Truman, Hanbury, Buxtin & Company Limited {1956]

1 Q.B. 261 {cited by Mr. Hcneywell} and Drisccll v Church

Commissicners for England {1956};3 ELL E.¥. 802 are authcrity for

the proposition that a2 change in the character «f the neighbourhond

cues not necessarily result in the covenants being deemed chsolete.
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The Cunrt must go on to ask itself the question whether the
changes are such that the Ccvenants ought to be deemed to be

ebsolete.

In this connection Romer LJ., in Re Truman, Hanbuny, Buxton

& Cugganx (Supra) said that the test to be applied is whether the
orlglnal purposes for which the covenants were imposed can: ox
cannot £till ke achieved. L

The applicants have nct proved that the purpcses of quiet
and privacy cannot be'achieved I find that théy‘can stilllbe
achieved by the < bjectcrs and that the covenants st111 afford
real proctectlun tc - the Lbjectors. |

Again, Iurther support is found in the dlctum.of Farwell Je

in Re Henderscn's Conveyance [1940] 4 ALL E.R. nage 7. He said
that in crder to prove obscleteness, the zpplicant must shuw,
“that the existence of that reé#ricti@n is cne which cught t5 go-
because the requirements of the heighbcurhaod make it proper thet
fﬁore should nc longexr be any réstricion’in existencef.
Mr. Boneywell submitted that the objectors by their actions or
Cmiskicns.must te taken to have either wzived or abandoned their
right tc cbject, having regard tc the nature and number cf
modified lots to which they did not chject. I &o not agree.

I accept a2s correct and gpply‘the fclluwing statement by

the losarned authors cf Preston and Newscme (supra) p. 237.

M ecosceanss.the mere fact that the
cbjectors may have been supine in
not chiecting to & state of affairs
which is in conflict with the
restriction dces nct mean that the
restricticn cught necessarlly to be
deemed cbsolete™.

I find it perfectly understandable that the cbijectors may
well have taken the approach that they would not object to
modifications which were not cpposed by thcse landowners who

were nearcst to the lots which were intended t0 be modifiéd, and



in circumstances where by reasoﬁ of the distance of these lots
from their own and the-geographf of £he area they were unlikely
to be affected, or wonld be onlf minimally affected by the
Freposed changes., : | |

I think that the objectoré may properly have taken such
an approach to all the modificaﬁians except thuse at 25 and 4B
Bamboo Avenue, and I would'not thérefore déprive them ¥ their
rights because they have been less then dlllgent in the case cf
Bamboo Avenue, |

To my mind the changes whlch have ceccurred in the nelghbour-r
hocd ere so limite@ in nature and extent that they have - not '
cccasicned a change in the character cf the neighbourhood. -

For example if onertravels:north eastwards along Wellington
Drive one will finc¢ that cut of a total of 25 lots only 5 have
been legally mcdified, and there is oune 111ega1 modlflcatlcn,.
number 15. Of the legal modlfICdtlbnS cnl; cne has two storey
d@wellings, and then only three nplts“ |

On the left hand sice, theiside on which Clive ¥Morin and
the Croswells live, cnly 3 lcts #hich are bounded by Wellingtcn
Drive have multiple dwellings as‘follow3° Number 1 Ottowa Avenue,
at the juncticn of Cttcwa Avanue and Wellingten Drive, has four
single storey dwelling houses. As regnrds number 8 the Court
wholly discharged the covenants against subdivisicn. Number 24
was illegaily ncdified. There afe ne Gwellings within thg neigh-~
beurhood further t¢ the right cf.Wellington‘Drive. On the left
hand side between Wellingtcn Drive and Mena Rcad and Canberra
Crescent are the rest ¢f the lots. Of these a mere 5 have been
modified with town houses at 2A and 2B Bamboc Avenue, and 1 Ottaws
“Avenue.

The ratioc ¢f mcdifications is therefore 15 modified lots

cut cf mcre than 80 within the neighhcurhcod, and ¢f the 15 no more
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than 4 have more than four dwelling houses or apartments., It
is also relevant tuxxte-that the modified lets are not concen- -
trated in any one area but are dotted over the neighbourhcogd.

Mr Honeywell submitted that the hresence of two recently
constructed hou51nr schemes, Wellingten Gludes and Wellingtcn
Court, cotld be refﬁrced as anether circumstance which the Court
cctld take inte acccunt, although-they are lucated outside the
neighhourﬁeod, in deci&ing‘whether the.ccvenante were obselete.
I agree thet regar& may be haé t< such matters and apply a pragmatic
test to decide the issue. The test is this: Whether events in
the vicinity have stultified the covenant. I aﬁ aware thatisuch
events may be ccnsidered even where {zs here) they are on lgnd
never affected by the reStrlftlwnS in question Or any rclateg
restriction. ' | 7

I visited VWellingten Glades and‘Welliﬁgton Ccurt. The
latter is a small camplex of 5 tuwn houses on eastern end cf
Wbllington‘nrivep near the entrance tc Wellington Glades. For

the following reascns I am cenvinced that these schemes are not

such as in the words of the Land Tribunal in Re Escrittsgggpiication

(1954) 7. P & CR 134 at 139, |

"could spread s blight cover a w1de Ar28cacas™

(i) The distance cf these schemes frcm the objectors humesJ and
the whcle neighbourheed.,

(ii) wellington Glades and Wellington Court are very new, well
kept, well desicned middle income housing schemes. I formed
the impression that the oceﬁpants tazke great pride in their
surrcundings. i am ecquaieted with what those areas were
like befcore thuse schemes ﬁere constiucted: and I am of the
opinicn that the creation of the schemes has enhanced the
appearance ¢f their sites wﬁieh, in the case cf Wellington

Clades was just ruggec cpen hillside land.
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{iii} Wellington Glades is situatcdrét a_mnch‘lower‘level than
Wellington Drive and there is only cne entrance to
Wellingtcn Glades, and that is at the very end of
Wellington Drive and chainé outsidé the neighbourhood at
the junction of ﬁélliﬂgtonjnrivé'anﬂ Munrie Rouad. But
foxr that entrance there_isénc,Othei access between the
two areas; as they are separated by = gully which runs

the full length ¢f the scheme.

In light cof the above T hoid thit the presence of tﬁése
schemes had little or no effect @n the chéractet ¢f the neigh-
bourhood pf Wellington Drive, anglthat therefore the covenants
have nct been $tu1tified. | | | |

Further there'isAnot a shred of evidence to suggest that
the sccial customs of the inhabitents have changed; mndlmy visit
revealed that apart from.the modified lots, the style, arrangementsF
‘and appearance f the wast mejority »f houses remain uhchanged, SC
_that the state of affairs which the crvenants were imposed to ,
ensure, remains substantially intact. For =21l these reascns
therefore the applicaztion on this greund fails.

The Ground Under Sectivn 3{1) (L)

That the continued existencer cf

the Covenant impedes rezsonsile
user,

It is not surprising that in his closing arguments
Kr. Hcneywell incicated that he would be relying mere heavily on
the cther twe grounds filed. I find no merit in this'groun&.

As Lord Qliver impliéd in delivering the cpinion of the

Privy Cuuncil in John David Stannard ws Lorraine Harie Issa, (19871

A.C. 175 at p. 187, the approach to this subsection is not to
regaré the expressicn "The Reasonable User® as if it were “Some
Reasonable User"™ which is the jcsiticn regarding the Corresponding

English Act as ncw amonded. The Courts in Jamaica have regularly
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applied the dictum of L.ord Evershed in re Ghey and Galton's

Aprlication [1857] 20QB650 at p. 563 where he‘propounded-the test

to be applied under English equivalent of Secticn 3(1) {b). He

said:

It must be shown in order to
satisfy this requirement, that

the cuntinmance ¢f the ummodified
covenants hinders, t¢ a treal,
sensible degree, the land heing
reascnably used, having due regard
“tror the situation it cecupies, to
the surrounding property, and to-
the vuricse cf the Covenants®,

Or again as Carey J.A. said in the Court of Appeal, in a

powerful dissenting judgment Wwhich was cited with approval by

Lord Oliver in Stapnaxd vs Issa {supra) at p. 186 E.

*Put ancther Wéfy the restrictions

must e shown to have sterilized the

reasionable use cf the land.®
ind sc I ask the cuestion which Carey J.B. asked in the Issa
case: “Can the vresent restrictions prevent the land being
reascnably used for the purposes'the covenants are guarénteed to
rreserve?”,

By answer is no. I £ind tﬁe present restrictions do not
prevent the reascnabile user cf the applicont’s lct as a sing1e
family residence <f high qualityff the cumnlaﬁive purpqse'cf che
- restrictions. Indeed the plan <f the érea tendered in evidence
in suppcrt of the application cléarly shews that the vest majcrity
~E the houses are still single sﬁorey: single family‘residehces,
anc¢ this was ccnfiried by o view;of the neighbourhood,

It is.impcrtant tc note that the applicant's lot is an cpen
lct, and there has nsﬁ been the slighitest suggesti-n that the
applicant weuld Le unakile t@ build and majintain a dwelling house
cimpatible with the restricticns cr to keep @ lawn as well kept
as those «f the chjectors. I alsc find therefore that the

applicant wculd have nc difficulty in dispesing of his lot with
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the existing restrictions, and ﬁence the réstfictions have not
. sterilized reasonable user of'tﬂe land,

The next questlon to be c0n51derea is whether the exlstence-
of the restrictions confers a practlcal beneflt on the cbiecters
sufficient in nature to justify the ccntinued existence of the
restrictions withcut modificatiqh.'
| I acéept that the presencefof multiple houses. on scmer lots
in the neighhourhoai ©f Wellington Drive, will have cauééd it tc

becume mure used by traffic, but to my mind this makes the exist

ing cecvenants all the more valnable,

As Lord Oliver hflnted vut in Stannard vs Issa {supra) at
rage 188D the questlon which the Court amust ask isg not "What was
the original 1ntent1un ¢f the restriction, and is it utlll belng
achieved?" but ”Ddes the restrlctlun achieve sume practical
benefit, ané if so, is it a benefit cof sufficient ﬁeight tc justify.
the continuance of the restricticns without modifications?®

Having regard t- thelfactch'Qutlined under the ?reviaus
greund; and my earlier finding that the covenants still provide
quiet, privacy for the objectcrs and cther landewners in the
neighbourhcod, I find that these are very real and practical
benefits and that they afe of sufficient weight to justify the
continuance of the restricticns w1thout mculflcatl cns.

I am fortified in thlS cenclusicn by a con51aerat10n of the
burden which is cast upon an applicant under this secticn.

Farwell J, in Re Henderscn's Conveyance [1940] 4 ALL E.R. 7.

.speaking cf the effect of a secticn in which the wordlng is
similar t¢ that of the Jamaican statute on thxs ground, said

"1f a case is t¢ be made cut under
this secticon there must e some

Froper evidence that the. restrictions
is no longer necessary for any purpose
¢of the purchaser who is enicying the
benefit of it".

{emrhasis mine)
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Before parting with this ground I wish to refer to the

submission of #r. Hnneywell that the prupcaed development would

enhance the value 0f the objector's lands, The short answer to

that is tc Le found in a portlon of the judgment cf Carey J.A.

qucted with app

he quoted thus:

roval by Lord Oliver in Stannard vs Issa {supra)

o<l wuuld suggest that it would
nct ke adequate t¢ show that the -
propesed development might enhance
the value of the land, for that
vwould demunstrate that the appli-
cants® proposals are reascnable
and the restriction impedes that
develupment,.ﬂ.“

The applicant has therefore nct proved this ¢ droun

GROUND 2:

THLT TEE PROPOSED DISCHERGE OF MODIFICATION

WIlLl BOT INJURE THE PERSOHS ENTITLED TO  THE

EENEFIT OF THE RESTRICTION.

The learmed suthors of Preston and Newscume Gn Restrictive

Cocvenants {supra} at p. 221 in a passage which has been cited

with approval by the Courts define the issues that arise under

this ground thus

“It is nct the applicent’s preject

that must be 1njurlcus mut the

1 ec the crder Wthh the Trlhunal is
invited tc make. Cases crise in

which it is very difficult for

chbjectors ti. say that the particular
thing which the applicant wishes tc dc
will of itself cause anyoine any harm

but in such a2 case harm may still come
to the persons entitled it the benefit
<f the restricticns if it were to beccme
generally allowakle tc do- similar things.
Cr such harm wmay ficw frcm the very
existence of the crder msking the modifi-
cation throucgh the imglicaticn that the
restriction is vulnerable tr. the action
c¢f the Tribunal.

{emphasis mine}
!

I accept this as 2 correct statement <f the Law. Further
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in Stephenson et/ux vs, Liveranﬁzet'al ig W,i,R. 323 at 337 E,
Smith J.2., as he then was, has this to say:

"It seems clear .........that
it mey be shown that zn ordeor
for the discharge or wedifica-
ticn ¢f a Covenant will he
injuricus either by the mare
existence ouf the order or ‘
hecauvse of the implementation
of the proiect which the order
authorises. There is, therefore,
. # burden on an applicant +¢ show
' that the discharge or modifica-
tion will not injure in either
respect®,

In Ridley v ®ayicr {1365] 1 W.I.®. 611 at 622 Russell Ld.

speaking of @ parsgreph which sets wat the idéntical-grcund in
“the cLrresponding English lcgiSIation, section 84{1) (e} of +he
Law ©of Property act 1925, szid thet it apfeaféd ﬁo ﬁaﬁe been
"Cesigned to cover the case ¢t ivhe prﬂﬁriefcrially speaking,
frivolous chijectiocn®,

Of course if there are really practical benefits which the
- eovenants sécure tm_ ne chjectors, and if these are likely to be
reduced cr altered by the prcject, then injury would be caused
and the chijecticns crunot be regarded os frivolous.

I will deal first with the second aspect of proof of injury
#s set out by Smith J.A.

In this connection I gose this guestivn: "Would the
implementation ¢f the froposed scheme reduce the practical benefits
enjoyed by the dixjectors by virtue of the éﬁvenants?“ It has been
the applicant®s argument that the prziect weculd enhance theivalue
cf the chjectors? lands. and that the scheme would be- s¢ carefully
Cesigned that aesthotically nc rne wiuld Le harme-.

- The ubjectcrs crunter by urging that the project would bring
about an increase in the cdensity, traffic and n&iselin the area,
would strain the amenities and remove the privacy and tranquility

<E the area.
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I have already held that'ﬁy virtue of the covenants the
objectors enjoy the practical benefits of Erlvacy and qulet I
agree with Mr. Hyltcn s subm1551on that te allew 11 town houses
to be erected on the ap§11Cants‘lots would increase the density
and traffic in'the.area. There woulé‘inevitébly‘be a substanti?l
increase in noise levels. One can conf ontly expect that cach
town house would Le cecupied by at least tw perscns and that it

i1s mcre llkely thin not that the averszge wo uld e three persons
rer house.

In 211 probsbility this’WUuld'mean at least 11 more cars
being Criven in zn cut of the lots and it mayrweil-be mcre as it
“is not unusual for there te ke twoe cars in e family. |

Tu these ceonsideraticns must be added the llkellhoud a5 3
'v151tors the use of radics, televiginns_sets, music systems,
end children playing gomes utdecrs.

B thé aprlicent feils on the first lesw ¢i this ground, as
I find that the pri-iect wcould glgnlflcantly *lter the gen51ty,
*erdcy and guiet in the area and would therefcre couse 1n3ury
t¢ the ckiectors.

Secondly, I now turn ¢ the guesiion whether the mere
existence of the crder would he iﬂjurigus, I have already found
that the restrictions are substantially intact, that the wbjeccts
¢f the covenunts cen still be achieved, and that they afford a
real protecticn f£ir the objccters, in ;iving them the pcwér to
ensure that the ~rea rem=ins cne of single family dwelling houses,
thus enhencing peace an? gquiet. To remwove this power weuld be
injuricus. |

It thercfcre fcilcws that if this sppdication were allowed
it would further <rive a wedge in the protection cffered by these
covenants,

I find that the cbjectors are sincere, and acting reasovnably
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and that the cbjections are net Lrcuaght frivclously. Eence .in

all the circumstances this ground fails 21sc.

The crder of the court is therfrre that the applicaticn

is dismissed with costs tc the obhjectrrs to be agreed vr taxed.

Certificate fcrx counsel.



