IF THE% "UPREFE COI'RT OF JUDIC.TURE OF JAMAICA

v "NUITY

SUIT YO. E. R/C 160 of 1982
IN THE MATTFR of 48 WORBROOK DRIVE in the
Parish of SATNT ANMDR®Y being the land
comprised in Certificate of Title registered
at Volume 804 Folio 1 in the Register Fook
of Titles.

AND

IN THE MATTER of restrictions relating to
subdivision thereof,

AND

IN THE MATTER of the Restrictive Convenants
(Discharge and Modifications) Act.

Emile George, llaurice Tenn and Fern Chen for applicant.

R.N.A. Henriques, Bruce Barker, Alan Wood, JoyBaylsy-Williams for Astec Limited,
otjector.

J. Sinclair and laurice long for Alice Chang otjector.

Heard: Febymary 6, 7, & 8, Anril 9 & 10, November 16, 1984,

MORGAN Js

Mr, Carlton Fitz-Roy livingston and his wife Ruby Lee the applicants,
are the registered proprietors of land known as 48 Forbrook Drive, St, fndrew
registered at Volume 804 Folio 1 in the Register Book of Titles, It is a lot
measuring approximately 1 acre more or less, is part of a subdivision of lands
formerly known as Constant Springs Istate, and is adjacent to, and overlooks thr
Golf Links of the Constant Spring Course with its beautifully k€t grass and
shaded trees, This development was established in the early sixties for the
upper-income group for residential pﬁrposes only, and single family houses, Thc
applicants would now like to build eight town houses on their lot hut are restrioﬁnﬂ;
Ty the covenants, and have made application to the court to have the restrictive
covenants on the title, to which the other lot owners are entitled to the bene”: %
thereof, modified,

The owners on either side of the applicants, Astec Limited through i'n
lanaging Director Mr, Tan lMcLean Marphy owner of No, 46 and Mrs, Alice Chang ovio:

of No. 50 who own single-family architect-designed residences consistent with thc
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covenants and the proposed intention of the developers at its commencement, hove
filed objections to this application for modification of the covenants and have
claimed compensation, in the event the court modifies same,
The covenants numbered 1, 3 and 4, which the applicants seek to mocdi™
read as follows:

" 1, There shall be no sub-division of the said land.

3. No building of any kind other than a private dwelling
house with appropriate ovt-buildings appurtenant thereto
and to be occupied herewith shall be erected on the scid #
land and the valuve of such private dwelling horse and
out-buildings shell in the agegregate not be less than
Two Thousand Pounds.

4. The main building to be erected on the said land shall

face the roadway or one of the roadways bovnding the

T said land and no building or structure shall be erected

(;,) on the said land nearer than Sixty feet to any road

boundary which the same may face nor less than fifteen
feet from any other bovndary thereof and all gates and
doors in or upon any fence or cpening upon any road shall
open inwards and all out-buildings shall be erected to
the rear of the main building."

The modifications sovght read as follows:

"1, There shall be no sub~division of the said land except
into lots not less than Two Thousand Nine Hundred
Square Feet.

3. DNo building of any kind other than town houses shall be
. erected on any of the said lots and the value of each
) town house shall not be less than $50,000,00.

4., The building: to be erected on any lot shall frce one of
the roadways bounding the said lots and no building or
structure shall be erected on the said land nearer than
Thirty Feet to Norbrook Drive and 2ll gates and doors
in or upon any fence or opening upon any road shall
open inwards and all out-buildings shall be erected to
the rear of the main building,

The grovnds on which the applicants rely aret
(a) That by reason of the changes in the character of the

neighbourhood the restriction numbered 3 ovght to be
deemed obsoletey

(M

(b) The continued existence of the restrictions without
modification will impede the reasonable user of 48
Norbrook Drive for public or private purposes
without securing to any person practical benefits
sufficient in nature or extent to justify the continued
existence thereof without modification; and

(c) That the persons of full age and capacity for the
time being or from time to time entitled to the benefit
of the restrictions whether in respect to estates in
fee simple or in lesser estates or interests in the
property to which the benefit of the restrictions as
annexed, have agreed, by implication, by their acts
or omissiong, to the same being modified or discharpged; an”
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(d) That the proposed modifications and discharge will
not injure the persons entitled to the benefit of
the restriction.
As T vnderstand the law in these matters, the burden is on the appli
cant to satisfy the court on the grounds he propounds, that the restrictions h«o
seelks to be modified should be/i%difiod. There is no burden of proof on the
objectors inasmuch as they are exercising their right to preserve something to
which they are entitled. If however the applicant is able to prove one grourd
cnly, he may be entitled to an order. However notwithstanding that one grounl
has been made out it still remains a discretion of the court whether or not to
refvse the application if there is proper and sufficient grounds for refusal.
This burden the applicants sought to discharge by the contents of

affidavits made jointly and singularly by themselves and dated 20th June, 1082

14th October, 1982, 8th June, 198%, 30th September, 1983, 6th December, 1583

of Carl Chen, Town Planner and Chartered Architect dated 6th October, 1682 ancd

of David Delisser, Valuator, dated 22nd April, 1983.

Counter affidavits by Astec Tdimited (objector) were made by its

Director and Secretary dated 1%th July, 198%; Ian Murphy, its Managing Director

dated 3rd August, 1983, 14th October, 1983 by Owen Pitter, Chartered Surveycer

dated 31st Janvary, 1984 and on the other part by Alice Chang (objector) date”
50th November, 1983, supported by Roy McDaniel, Real Estate Broker Lppraiser

drted 7th December, 1983.

The objectors hold that:

1. The restrictions were imposed for the purpose of preserving to them the
amenities of an exclusive and guict avea, with lawns and sardens affordine
seclusion from adjoining premises.

2. That the making of the order would be the "thin edpe of the wedge'’ as it

~ would resvlt in fragmentation of more lots substantially increasing the
density and devaluing their property.

5. That the proposed modification will detract from the present revwutation of
qulity, depress and adversely affect this reputation enjoyed by the

neighbourhood and loweft the value of the homes.

4. That in respect of No. 46 Norbrook Drive the view of the hills will be

blocked, there will be undue noise from traffic, that there will be drain~ o

problens from the peculiar situation of his own land, that it will destror
the tone and character of the area.

hous ﬁ with lot sizes of half acre ond upwards with single dwelling hovsesn
and / 8

inconsistent with the meighbourhood and will change the character thereof.

posed development could be so confined, That the density proposed o

5. That other sub-divisioms that are in the ares have consisted of single dwell

6. That the character and privacy of the Astec Limited property will be destrecrod:

28 the recreation area and swimning pool are on the side which will be cver
looked by the eight families as ~lso by persons using the proposed open

ot the sub-division.
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It is my view that what these covenants are desiesned to prevent

and preserve are in respect of No., 1 - to prevent fragmentation of the land
thereby eliminating low cost development; No 3 ~ to prevent density by ensurines
single~family dwellings only and No 4 - to preserve privacy and peace by fixins

stated distances from the adjoining neighbours and frog the roadway for builldins

5

Ls the proposed modifications in fact eliminate what the original covenants . o

designed to prevent and preserve, the onus of proc¢f now falls on those who scok
to remove them,

Now to a consideration as to whether or not the applicants have satis-
factorily discharged their burden I will look at the first grouhd on which the
applicants rely

That by reason of changes in the character of the neighbourhooaq
the restriction 3 (that is, no building other than a private
dwelling house with appropriate out-buildings appurtenant thercto
and to be occupied herewith shall be erected on the said land and
the value of such private dwelling house and out-buildings shall
in the aggregate not be less than Two Thousand Pounds) ovght t~

be deemed obsolete,

Thesc lands are orignnally part of Constant Spring and Morbrook Estrt.:

St. indrew and this part of the s -~ division consists of lots divided by Nor!:
Drive running from East to West. At the south side of Norbrook Drive the lo's
face the Constant Spring Golf Links and are all lots of one acre more or less
They have a view of the golf course with its ni-lural beauty and quiet peacefrl
otmosphere and were intended to accommodate one house on each lot, The objeul:
state that the purchaser because of the size of the loté were assured of the
amenities of an excellent and quiet area; that in fact the area has Qchieved "
unguestionable character of its own and is renowned for its architectually doesi
houses of grace and elegance. Tach area affords seclusion from the adjoinir~
premises and the emtire aren is of a restful character. These lots at the tirm~
sole were regarded as premium lots for which premium prices werc demanded and

On the north side of Norbrook Drive the sub-division consists of lo*-

~

half-acre only more or less as indiceted on the Planametric map exhibited. "hoe

lots face the Spring Garden gully and the land slopes downward thereby causin-

thoose horses to be below the level of the street. The topography of this sid
hig!
ot to the south side. Wherens on the sorth side o compartivcly/“"f
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wos paid, it was not so on this side. Both sides enjoy the same restrictive
covenants but they are so sited, and in area and features so different that it
can he readily seen that they do not enjoy the same amenities and were designed
~nd developed to fill different needs,
The property for which the applicant seeks the modification of the
<:«ﬁ covenant is on the south side and is in size one acre more or less., Mr, Georpo
2,0, for the applicant, submitted that "neighbtourhood" in this context must
include houses on both sides of the road in the vicinity of the land in that
the same type of buildings were contemplated, that is, residentinl but that the
only dif7erence is in "small houses" on one side as against "large hovrses" on
the other side in keeping with the character of the property.
Mr, Wood for one of the objectors argued that the tone and characte
of the north side does not fit in with that of the south side, thot "neishbourhor™h
iz considered in & restricted manner, and that the golf side ought to be rego:r 7
28 on area by itself,
What then is a "neighbourhood?" In these matters the test is said to
be essentially an estate agent's test that is: "What does the pruchaser of o ™

in that road or thet part of the road exwect to get?" (Restriqﬁ}ygmﬁgygpgpﬁgiél”

Irechold land by Preston sand Newsod 3rd Ed. p. 162).

s

The author continues:
(\ ) "The neighbourhood necd not be large. It may be a
! mere enclave nor need it so far as definition goes
be coterminous with the area subject to the very
restriction that is to be modified or other
restrictions forming part of a series with that
restriction.™
He examines a number of avthorities to support this »nrinciple end
stote in summary that the progmatic ap recach 'must clearly be right! (p 164"
I accent and adopt this approach of the author.

To satisfy the estate agents test I wovld say that a »urchoager of &

hovse on the south side of Norbrook Drive expects to get »nrivacy, seclusion,

'
.

o view on either side of his house of beautiful gardens and to enjoy peace
quiet occasioned by low occupancy in & place where private single-family
dwelling houses exist. If that is right, then I am constrained to find thot
there are special pecularities in features and amenities which redeund to v
benefit of the south side, amenities which are not avail-~ble to and cculd

20
have /been intended for the north side. These lots are on & hicher level t™:



e ™

SN

-
the north side which wovld tend to ~ive them a special view; there are fecilitic-
for wrlking on the golf course with its beautiful green grass and lush vegetation.

The spociovsness of these lands and that of the golf course in front of them

o+

tr-cting privacy, ssclusion and quictvde creating on enormous aure of calm v
netce, all these are uvndoubtedly amenities not availatle to the north side., i
cren wust have been intended by the covensnts to create and vossess @ tone m
charneter of its own far different from the mrea on the other side to which -
of these amenities are limited if at all,

I therefore conclude that "neighbourhood" in the context of this o ..
consists of those houses only in the sub-division on the scuth side of Norbroo
Drive numbers 20 to 76 being even numbers only and fronting the Constant Spring
Golf Links as apvears on the planometric map, I further conclude that the hounes
on the north side do not form a part of this "neighbourhood” but belons to =
distinctly different one of their own, cnd therfore need no consideration fo-= 7«
datermination of this matter.

Having thus settled the limits of the neighbcurhood I turn now to "'
changes in the charscter of it., It is well settled that "character" here me: "
style, arrangement, appearance of the house on the Estate and the social cuetor
of the inhabitants.

Yr, Roy McDaniel, Managing Director and Chairman of C.D. Alexandex
Co, Ltd, and Intevnational Timited whose affidavit of the 7th December, 1083 "~
not been challenged in this areas deposed in mart:

Yore 6. "Thot on inBpection of Norbrook Drive I have observed
that the dwelling houses sitvated from No, 40 throush
to No, 76 are all very substantial modern and attract-
ively designed residences enjoying pleasant views of the
surrounding orecs including the Constant Spring Golf
Course."
My own observrtions fit. in with this statement.
Appended to the affidavit of David Delisser, Manaping Director of -

Delisser and Associates Iimited is a Schedule "G" setting out the chenmes i~

neishbourhood. In this same ~rea (Lots 40 - 76) there has been six sub-divicicn

[@]

of two lots to each sub-divisions. DNotwithstanding this from Fr. McDaniel's

obscrvations and my own the character of #fis neighbourhood has not changed. hir
schedule also sets out the changes in the remaining lots in this ares from tventy
throush to thirty-eisht (even numbews only) and the only ehanses thereon orc

lots nos, %6 and 34,
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In paragraph 10 of Mr, lMcDaniel's affidavit he says in part
"With regard to the townhovses development on premises
known as numbers 34 and %6 Norbrook Drive it should
be borne in mind that five townhouses were tuilt on a
development encompassing two lots (2 acres).®
Surely this is a vastly differnt situation from eight houses on one acre.

I subsequently visited the area along with the parties. The entrance
to Fortrook Drive is by lManor Park. From general anpearance the houses are
of average sizes for apnroximately nine to ten houses up the road. This secms to
have been one stage of development as the houses do not appear to be as new
as those upon which T afterwards came. ‘mong these was an apartﬁent tuilding
2t No, 14 of near average size which was set at the very back of a lot and
behind a dwelling house, This was not at first glance visible from the road.

At number 34 I saw what appeared to be a single dwelling house which
on closer examination revealed two townhouses joined together. Similarly at
Fo. 36 three townhouses were joined togsether in a style and manner which
frontwise affected a single dwelling, These are the townhouses development
referred to in paragraph 10 of Ur, I'cDaniel's affidavit.

I completed the mtire length of the roadway to the end of Norbrool
Drive and apart from a couple of empty lots all that was visible were singlc
architect-designed dwelling houses with well-kept lawns and gardens sect at «
distance in from the roadway, It was obvious that there wes a distinct and
similiar pattern of development on this side of the road, probably so done i
fit in with the Golf Course. From what T perceived on my visit everything
has reen done to retain the privacy and arrangement which make up the characto-
of this "neighbourhood,"

In the affidavit of Mr. Delisser there are three applications penu . ..
in the court for townhovses to be built on Lots Vo. 66 and 64 that is, lots
adjoining each other. These applications have not yet teen heard by the cov -
and I cannot therefore take that into account,

I would therefore hold that there are no changes in the character of
the neighbourhood. If however, I am wrong and thce townhouses of five housch
built on numbers 34 and 36 and otherwisc do in fact effect ‘changes,"” are

they such that the restriction ought to be decmed "obsolete™?
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Mr, Justice Farwell in Re Henderson's Conveyance (1940) 4 A11 Ti.R,

© 7 thus defined "obsolete”
"that the existence of that restriction is one which
"ought to go tecause the requirements of the neifhbourhood
"make it proper that there should no longer te any
"restriction in existence."

That is, that the original otjects of the covenants cannot be achieved,

YMr. George urged very forcefully that because of the economic state of
the country the trend today was for small houses, like town~houses, tecause
larse ones were no longer economically feasible, that whether or not it is
"obsolete" must be ascribed to the Jamaican situation and wheve once large
houses and grounds were necessary the present trend is for apartment tuildirgc

and townhouses and in those circumstances the covenant is "obsolete,"

In Re Reid's Application / 1955-/ 7 P.C.R. 165 it was held that the

general economic state of the country in itself is not enough to ground the
Tritunals action, economic considerations heing not a test for "obsolete."

It is true that some people can probably not afford to keep these large
houses as private residences today tut it does not mean that there are not
those who can afford to own or live in them if even for the benelits and amerilics
vbich they offer, and having bought them, are entitled to enjoy vhat they exuors-d
neney to receive. Applying the arove to the Jamaican situation I accept the
authority that economic considerations are not a test for “oksclete.”

The applicants have not satisfied me that tre objects of the covenants
cannot re achieved and should therefore be deemed "“obsolete®, In fact they hrwe
so far teen ninety eight percent (08") achieved.

I find therefore th >t there are no changes in the character of the
neighhourhood which makes the restrictions ought to be deemed “obsolete," Tl ir
ground therefore fails,

The second ground urged

"That it impeded the reasonable user for nublic or
private purposes without securing practical henefits
to any person sufficient in nature or extent to
justify its continued existence without modification."

lMr. Justice Farwell on this ground in Re Henderson's Convevonce (supra

had this to say:

"If a case is to be wmade out under this section there
nmust be some proper evidence that the restriction is
no longer nccessary fol any reasonahle purvosc of the
purchaser whbh is enjoying the henefit of it."
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It is not enough for the applicant to show only that he proposes to
use the land in a particular way, that the use he proposes "is a reasonsble"
one and the restriction prevents it, rother he must show that the restriction
hes become so0 obsolete and is of such a hampering natrure that it vnrevents =ny

proner development of the property (adoptinp the princinles in Prestfon..ond.

The guestions which are appended to this 2spect are:

1. %hat is the "user" of the land conteuplated by the applicants which they
conploin will be impeded by the continued existence of the restrictive covenant
without modification?

Mr. Livingston the apwnlicant, disclosed that he propases to erect
eight townhouses, one of which he will own. He cannot erect any less nuaber,
he cannot afford to do that, in other words the profit he world mnke from
erecting two houses would not be sufficient to afford him the ownership of one
house, To make enough money it must be eicsht h-uses.

It seems to me that he desires ~ density which fits in with his own
convenience and nrojections. Is this a reasonadble user? I would thin!: not.

The next question is:

2., Ts there any evidence that the continued existence of the restrictive covenrt
without modification will impede the applicants in their contemplated vser of
the land?

On 211 the facts it cannot be said that the restriction of one »rivot.
dvelling houso only is of such a hamperins nature thot it prevents o proper
development of the applicant's lot. The objectors have stated thot they would
not object to two dwelling houses t erefore the lot cannot be said to be sterilis:

The applicant has gaid that he proposes to vse the lond in & particuls »
wey and the restriction prevents it but he has certainly not shown that the ua-
he Hroposes is a reasonatle one, On my part I find it an "unreasonable” one,

o pronose a use of eight housss where the covenant speaks of one, toking into
account the intention of the covenant which has so far been 98% effective is to
my mind unreasonable. The density thus created would destroy everything the
covenents ware designed to protect. The objectors have suggested two houses which
would be a reasonable use of the land., In view of this, the land is not being

steriligzed.
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So the third question:
3. .re there any practical benefits?
It is for the applicants to show that the sterilisation of the l-n°

is of no rnroectical henefit to other wersons. There is evidence which T acco

that the valuve of roth otjectors nroperties will bte Tecreased, that they will tus-

the enjovment of privecy, peace =nd guiet, that the noise level will Te coi v
2bly increased by the presence of eisht hovseholds of o minimum of four and
nawirum of five to each howsehold, that is, thirty-two to forty persons, o

nossikble eight stergogrems, disco, or sound systems, eirht television sets, o

possible movement of sixteen motor cars, trucks or vans on 2 narrow roadvay vi nh

cormences bty the fence of cne objector ten across the lot down the fence o tre

other objector there narrowing to 5ft. with every likelihood of creatins pou™ v

»rollems. The master bedroom of this objector has a small »rivate holeony., U7

sro-osed access roadway and the frontare of possible six townhcuses will overl:

this halcony an? inte the bedrocm also the swimming mocl telow. At its £y’

noint pariked cars on this roadway covld be a mere 25ft, away and at its necwoo®
point lower down atcut 5ft, awsy. L part of the nrovosed nublic open srace oo
211 occupcants will fall tetween this roadway and the objectors torndery., Tuov
enovgh the level of the otjector's lot is consideratbly lower tran that of tho
apnlicant as a result of the objector's desire to level his land for buildiv:,
rt it is also trve to say trat had he not tesn aware that he was nrotecte”
the covenant he migsht possibly have arransed his buildins otherwise ~nd in
ranner where his privacy wovld be unhindered, It is 2 practical benefit in

o bedroom, private balcony, swimiin~ pool not overlooked by hcuses immediatclr
adjoining it. It is of value to the owner of the vproverty anl if he desire:
sell it, it would be an amenity which oupht well enhance the Vtvalue o the

(following Farwell J i Re Henderson anX§[§§g§“£§upraz p. 9.) The objector:

shown that in the eyes of a reasonaltle werson the =eace and quict which the -
enjoy from the covenznt unmodifie® nre a real amenity and convenierce to th«
are svfficient in nature and extent to justify their continved existence withou

modification.

€

wu
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The applicants have not heen atle to show thet these tenefits do nol
evist, or that their proposals will not injure the otjectors. The aovnlicant:s
Grve rot been akle to show that unmodified it will injure them to arny derree,
“hey ory not te able to use their land to the externt to which thevy now seck
but their land is there and availatile for use on the terms they were aciuired,
I would hold that the restrictions are of »nrictical benefit to the
ol jectors and are sufiicient in nature and extent to justify the continved
existence without modificaticn of the covenant. This ground also fails,
The third grcund is
"that persons of full sge and capacity entitled to the
benefit of the restriction heave agre=sd exnressly or 1y

implication by their 2cts or omissions to the same bein:
molified or discharged,”

i

This wns not arrved an? as I understood it !r., Ceorge vnlaced no reliance on
this limb. Yothins more .need be said of it.

The last greound is

"that the rrovnosed discharge or modification will not
injure persons entitled to the renefit of the
restriction.”

There was evidence fram both ohiectors that the values on thelr ho oy
wouvld depreciate., Mr., lecDaniel says that where there is a townhovs~ complow
Lotween a proup of residential type sinele house lots, it sticks out aend
depreciates the sinsle houses. Add to that the likelihood of wmovereunt of twer
four persons, noise of twelve cars starting early morning, of screanins chils:-
in n conpsct area; also the ~ovement and noises of visitors and occasional
persons like gartage collecters, servicemen and dogs from eight fanilies toler
altorether, a gingle family wouvld not wish to buy into that., It is oy hélﬁuf
that a merson who is able to afford a house of the size of the objectors at
its real value would not buy that liability also. I would think the logic ic
that it would attract or satisfy only a person whe is huying ot & much decrevs ol

value,

I hold that there is ruch evidence here that if the covenants are
nodified or discharred it would injure persons entitled to the benefit of the

restrictions.
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ir, GCeorge for the applicants argued that it woes not the cunatity of

neichbours hut the quality in terrs of discipline, social consciousncszs tF
netters, that the price of the houses 400 - 2450 thoussnd will deter persers
of such sort as it is a very high class development which is wrovnoscd. therd
ig no bagig I find on which quality, discipline and social congciovness coin
he suaranteed, particularly in a socicty as complex as the Jamaican scciety.
Tt is my view that a development at a much reduced density moy not
create objection in that the objectors have shown that they would have ;jwven
their consent on reasonable conditions to a recsonable change in vse, Ir,
Titter stated thrt on the polf course side of Morbrook Drive there hao not
bean any approvals for development ahove a density of fifteen habitalle roorna
per acre, that is, at Mos, 34 and 36, It is instrvctive thot the Town Dlonnine
Nepartment has granted conditioned approval in this case subject to the
motification of the covenant procided thst the densitv does not excee’ thirt~
hebitatle rooms wer acre, In snite of this, the apnlicant secms villin. to
proceed as shown on the plan, with thirty-two habitable rooms on 1,06 acresm,
a density still in cxcess of the grant. The only conclusion that T can cvov
2g to the object of the applicants in makineg this application, is th~t " <o
wish to derive a particular finencial tenefit for themselves only, nercl:
order, in the woxds - of . Counsel, "to make o killing." T adont the woi &

of Farwell J. in Re Henlerson's -Qgnveyance (supra) at p._ 7:

M eeveso.the Act was not designed.....to enakle one
owner te get a benefit by being free of the
restrictions imposed upon his property
(which he bovsht with full notice that he wog

under such a restriction) in favour of a

neirshbouring owner, merely because in the viocw

of the person who desires the restriction to

go it will make his property more enjoyatrle

or more convenient for his own private purpose.’

(undorlines represent words inserted by me).

I find that the charscter of this neighborrhood has hot changed. 7%
may gradvally change and then the time will come when the nurvose for which
the covenants are intended can no longer be achieved either throvsh implic.,
expregsed or tacit waiver of them. /s it is now, the applicants have {oi?

to satisfy me, in that they have not discharred the bturden placed on thor.

The application is disnissed,



