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who

A5 the writs of SURLWNS ; Gid not bear the date on

Counsel for the appellunt in urging on us tha:i the

were file@, tihey were clearly in preach of scction

writ was void as it did not comply with section o, argued the

following ground of appeal:

He contended, in auvancing this grouna, that the wri

being in

ti&y were

Yrocedure

relied on

widd,

rn
e

he

"The learned Judgw erred in law when

he found chat the Writ of Summons’
with ihe Statement of Clziw dated

i7ch day of May, 1990 encorsed there-
or, was not veid and that the

irreg ulariLy"Was one that could wve
cured by application of the provisions
of section 478 of the Jedicaltucs
{u4«¢L Procedurc Lcdc, Act.

eacn oL section £, were not writs of sumMmoOns i1.e.

;_and_Lherefore the provisions of the Civil

wid not apyply to them. For this propoesition

case of Wesson Brothers v. Stalkexr ;i£82) L.T.

headnote cel out hereunder is sufficient to unders

the issues that aruse for discussion:

“The plaintiffs in wn action for goods

suppllec?;asued a specially indorsed
writ egeinsit the defondant. The goous
were supplicd wiring and zfier the
monch of July 1d82. The copy of tihe
wril sexved upon the cefendant was
Lecurate in all Tespiclte LXCuPt that
in the ‘uvazste’ the Yeol W
given;. 'one thousend eight
and elighvy,’ instead of ‘e
in defauli of appearance i
plainliffs signed final 3u
UnGer Qrder AV., r. 1. Th t
aftervards applied to set the judgment -
L)

aside on the yround that the ‘tes e
Of o writ was a mowerial part of it

anc any crrey in it weuld be fatal to
iis le Gity; and that the affidavic

ol service by the solicitor's clerk

whe served ;f wag false. The registiaz
and the Judge at chambers before whom
the ag plica* ion was made boeth refused
to set the jJjudgment zside.

Yhe defencant appezled.

he

tand



“Held, on appecl  that the
affidavit of service by the Clerk
was. not & false one, and chat the-
mislake in the teste of the writ
was a mere lmperfecticn, znd not
a fatal ercur prejucicing the

- defendant, whe thereficre was not
entitlied to have the judgment
against him set asiae,”

Mr. Scott, however, argued that the error in that
case wac madGe on a copy ©Of the original writ which wuas itself

withour errcy, anu that had the error been Qﬂ the original,

the courtc ﬁéuld have felt compelled to £ind that the error was
*fatal to its vélidity’. in the instant case, he submitted,
the error was on the original document and therefore made it
veid.

The learned judgs, in dealing with chis issue
preferred the contention of the respondent, which was also
urged upon us, that the error was nct fatal to the writs, but
anounted to an irregularity wnich could be'cureé'by‘amendmént.
He dealt with it in these wurdss

“"*ously an error Wwas made in the
dating. = askad myself, if the
Writ is amended whet possible pre-
judice would the Defendant have?
I ¢can sec ac prejudice whatsoever
if the wyit is zmended.
It is my view that the Writ is nou
vendeved void by being wrongly dated,
fr is ab 1;regula:1ty which can be
“cured. I do granu the application
te amend the Writ to read i1dth Hay, 183u.”

to

The learned judge purporied to act witnin the
piovisions of secti 876 of the Judicature (Livil Procedure

Lode) Ret which is et out hereundes:



T8 uWon-complisnce with any of

the provisicns of this Law

- 3iall not render tiie
procecdinge in any action
SVeid undiess the Court shall
s dirccet,; but such
p*uc;eulngs may bée seit ag:de
eicher wholly or in pert, as
irregulayr, or wmended o
otherwise uealt with in such

- manncer, and upon such terns, S
as the Court shall think fic.”

This sécticn is clear in its terus, givinthﬁe Court
the power tc determine whethe; ﬁoﬂ»ccmélianca of any of the
provisions of the Code which is void&ble shoulad renderrthe
procecdings void. |

£ thé non-comnliance renders the proceeuings a nullity
{i.e. void) then the Court would be compelled to set it aside
ex Jdebiio Justitiae witheout calling in aidé ithe sectiony but if
voidable the Court can zxercise ¢t$ digscretion tu deal waith at
in tue terms of the sechion.,

-

in HMacfoy v. United Africz Co., L& {i6il: 2 =11 BE.R.

ilv9 at page 1172 Lord Denning colivering the juugnent of
their Lordshipe Board and deal.ng with Crasr 56 rule 1 of the
Rules of the Supreme Court uf Sierra Leone, which i3 in

idenitical texms asz secitiun #78 of the Judicature (Civil

Precedure Loue: het, explained 1t thus:

Ly o]

eay at first sight
complerzs discretion

"ihis rule would ap
LG give the courc ¢
in the matter. But it has been held
that it only applies to proces ulﬁga
which are voidable, not to proceedings
wnich are & nullity: for those are
automatically void -angd 2 person affected
Ly them can apply Lo have chem set aside
ex dcbitoljuwtitiae in the inherunt
*ur*suLcL*bn of the court without go: .ng
rule: ses Lnlsby v. Praetorious
85] 20 ¢.B. o &4 unh Craig v. Kanseen
ii%éa; 1 all E.R. 16L,

U e

(2

+

ai‘




faedd

in this case, the lewrned judge was correct. The

CHVICUS error Rade inh. Tecor ding.Lhe date, was one, which

3|

chough amounting Lo a non-~compliance with gecticn &, would
have ni. prejudicial effect on the responuents. indeed, had
the sespondents entered an uppearance within time, and the

procesaings progréSSed in the normal way, it seems unlikely

that the impcftance now given to ihe erros, would have agisen.

ihé case of Wesson Bros {supra) is in my opinion, of
no assiscance te the sppellients as the corclusion in that

1

document being a copy, bttt

g
i~

case was not as 2 result of tho
Lecause the crror was of noe substance and in any event not
prejudicial to zhe defenduant agezinst whom & default judgment

ha¢ been entured. The words of Lenmon J, av page 445 explainss

Y et &h' clexk's errcr was not of
sUcCht & kind.ss to deceive. the
defend¢nt; nor can his affizdavit
be said to be a fzlse one. Puiting
¢ strict construction upom ic, il
may p2 Leld to.be insccerate; but.

I even doub® that .f we set these
pre ceeuingdi_b$ue we should be
giving cffect Lo a convempiible

13

guibble. (ieacv-aaa.

in Macfoy v. United .frica Co.. Ltd {supraj the.

ploinciffs had served a Statement of Claim during the legal
vacation, whick emounted toe a breach of [the English;

R.5.C. Ord. &4 r 4 and ¢ 3 which yeie applied by the rules
Clerra Leone. The dcfendanis naving failed to
deliver 2 defence‘within viige wime allowed, such time heing
reckoned from che cond of the vacatiun, the plaintiff signed
judgment #gainst him in defuult of defence. The defendant
subseau&ntlyfap?lied,for the judgment to be set aside. Having
faileu un other grounds, at the hearing, he appealed to the
Court <f Lppeal op “he ground that tie delivexr of the

statemen. of CTlais during the legal vacation was 2 nullity and



thai:all subsequent proceedings were therefure-veid. On

apptal-to Her HMajesty in Council it was helld that .whether. .

.« oN g

the judgnent in default of defence should be set aside was:
a matier ror the discrosticn of ithe Court, the delivering of
-the Statement.of Claim in the legal vacat:ion beiny a voidable
act-not a'nullity and_tiiat in the ciicumstances of the case
the West Africen Court of Zppeal had rightly exercised its
discretion,
The discrecion exercisec in that case was under the
provisicas of Crders 56.r 1 of the supreme Court of Jierra.
Leone which arce in ideniical terms Lo section (786 of the -
Judlcature. (Civil Procedure Code) Lct.  In delivering the
Cjudgment of ithe Soard, Lord Denning, after consivering the.
applicability of the specific ordey to proceedings which are
nullity, (alfeady referred to abeve ), went on Lo decl with
cases where the proceedings are irregular i.e. voidable
tpage 1173):

el o Vieess Bubk if zna iCu is only veidakle
~ then it is not zu! emacically veoid.
it is crnly an lJLeg elaxs Ty which may"
be waived. It is not Lo be aveided
uniess something iz done to avoid itc.
Thaere must be an order of the couit
setting it aside: and the court hag : ¢
& discretion whetbc; to set it aside
cer net. It will do so if 3Lb+lce
demends it but not othervise Mean-
bz . wiile div remains coca and a buopokg
for all that has been acne under it.
SBo will this statement of claim be 2 L
support for the judgment, if it was
pnly voidable and not vord. | ‘ .
4o Couri has ever attempied to lay aown
a uecisive test for distinguishing
between the two: but cne test which
is often useful is to: suppose that che

ther side waived the flaw in the
g¢oceedlngs.or LUOK some fresh step
after knowledue of ii. <Could he
;1‘Lew“4rus, in justice, complain of |

the flaw? ........%,



In dealing with the irregulerity Walker J; granted
anzmencment of ihe Jdates on the writs and CStatewents off
Cinim on ihe basis that it would not prejudice the appellants.
in any event, ne cleurly exercised als Giscretion under
.section £7: of the Sudicature (Civil Procedure Code) ACL:NO.
to-set aside the proceedings as irregular, and. conseguently
the writs and Statements of Clzin remained “good and & 7
suppurt for tha judgment in default of appecrance.”’

I would therefore agree¢ with the learned judge that
non-compliance with section {, in the circumstances of this
case, did noit void the wirits,. and cffer the view that the
matter of error riised by the appellants is in the words of
Denmar J, no'mcre than “a contemptible guibble’ and. amounted
o no mere chan an irregularity.

- This was therefuie a proper exercise of. judicial-

discretion, having regard to the circumgtances; and the

relatively insignificance of the irregularity.

2. DCBES URCOMDITIONAL APPELRANCE WialVE ILREGULARITY?Z

il wag conceded on'both sides that ﬁhe appellants
entures appearances 1o the'wxit$ on vhe 15th June, 1850
supposedly the day afte:;the writ in vespect »f the case against
the A.C.E; Bétting Company wae received by that Company. at
zhis time Judguent in Defauit had alreaay Eeen entered, that
being on the liith June, iééo, ;ﬁr. Gecrdon Robinscn for the
Re&pon&entsyr;hough.cﬁﬁcééiér'that ﬁhexé was an srregulayity
in respéét of theuééiés cf the Vriips of Summons and Statements
of Ciadm, contend:a that:tﬂough the leuarned judge had a guod

cmendnent of the dates on the wyiits,

£

basis for gyranting th
this was uhnecessary, because ithe appellants having entered
unconditicnal sppearance, haa by that sct wailved the

irregulawiiy.
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-- HBe.referred - to seciion u7% of the Judicature.
(Civil Procedure Code). het which :ieads as follows:
"No application tc set aside any
proceeding for irregularity shall
be allowed unliess made within
reasonable time, nor if theé party -
applying has taken any fresh step
~after kKnowledge of the irvegulasiuvy.™
T Mr*. Scott mainisined that the entry of appedrances was .. -
i1rrelevant because i was effected afver judguent and. at.a time
when the appellanis had no knowledge ‘of -Lhe irregularities which
only came to-light after it was discovered that Judyment .in
Default had been entered against them.
He contended that the dppellants could not have. knownicf =
the 1rregular1t;é= unt: l theg had cadnlnev “hc hechua of the
Supreme Court. ‘fhis was: appaxentlg not aone at Lhe ciwe of the

enLcllng or appedxances. ¢L is my view that as the Records were

there and avallable to Lhe d39911aqLS, rhcy cannot now ccnplaln
that they did not have xnowledge of cfe egu;al Ly at he time
cf entering appearance.- One cannoit shut oneis eyes tc the

existence of facts and fLerwai complalr cf ;gnox&nce.

Conseguently, » would conclude that the. enuexlng of unconuitional

appeayrance by bobh appellants; amOLnte” Lo r;esn step in the
proceedings wh¢cn woulc Lesul- in a waiver: of the irvegulayicy
that existed in reapecL oi the datcs of tny ﬂ;ltS of Summons and
ttatement oi Clail. _ | |

e, Scoct also conténded that an entry of appearance
after Ju&gﬁént 18" of no effect and relied fer that proposition =7L

on the case of Sommervillie v. Coke & Coke 8.C.C.E. F& €8/89 ..

"7 Gelivered  on Lévh Décember, 1989 (unveported).

in that case, however, this Court s&id thal appeavance ’
may e ‘ent & after julgment either for the purposye of .an

‘spplicutioh to set aside ihe judgment or for submitiing Le d&..-.7
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That case ceal? with an application to set zside~the Judgment
on the mer:ts and 'not with thé gusstion of irreyulayities: and.

18 therefore distinguishéble;““

3. SERV4CE OF. %RITS

As the circumstanceés in/respect of the selvice of the
writs.in.each case are csomewhat cifierent, it 15 necessary to
treat with the facts of each separately.

. B.C.E. BETTING COMPANY. . ..

.In this-.instance, service of the Urit of Swwons was

4

cffected by Registered Mail by virtue of section 37y of the
Companies Act.which reads as rollows:

A C.sccurﬂbnt u-iay e servec @i -2 cotﬁpuny o
by lgav;ng it at, or scndlng it by RN
post to. the registered office of the
Company,“ ‘

The effect of such & seivice is explained by secticn
2 (1) of the interpretation Act as follows:

22 {1) there anj Lot authorises or
reguires any document to be served
Ly pusi, whethe: Lne &A”l 288101
~iserve'; ‘uy *ve ¢r ‘send’ . o any
ciher expression is used, thén,
unless a conirary intention angar
the service shall be deened to be
effected by.properly addressipg,. .
ﬁ*epdylng and gosthuﬁ a levteyr contain-
ing vhe cocument, ang,  unless the
centrary is provéa, o have beeén
¢fxbctea at the time ac which the
letter would b deILVerea wn the
crdinary cousse cf post.”

. The. writ was sent by Registered Hail, on the 17th hay,

n"

1524 and there. beiny no:. appearance on che .lth June, 1350
Judgnment in Default of appearance was on that day entered. The
letter containing the writ was correctly addresseds t Lo tbe ;egistered

office: 0of: the agpellant. ... = .. S e

n support of ics application to set aside ihe Default |
cudgment,  the appellant ex hlblt&ﬂ an affidavit cf Mu _Egnngth:ngg

the Cecretary of the company averring that the lesier coniaining
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the writ was received on thv l4th of June, ?990 i,e. three days
aftter Judgmen; had been enterea. wppearance Wwas thureafter -entered
onr the lJtn June, ;950 | ’

on these facLs the leurned Jjudge concluaea LhaL serv1ce
was p:ope;ly e¢tectec on +he uppexlan . hgal'"“ ﬂlo findlng, the
appellant f¢1eu and uxguea the fcllow;ng ground of appeal.

"Although the law provides tth service
nay be effected on & Limited liab: Lity
company by post, and that aCCOLdlnglV
Service by post was propexr servicer:
Section 52 (1) of the kntgrpreta+1on
Aci states that, 'unless the" conirary

is proved, to huve been effected at the
i _ time at which the letter: would Lo g
- delivered in the or dinary course of post.
 The afflGuVlL of Renneth’Fung at - o
Paragrapis : states that the Writ of
Sumions was received on’ the l4th da v of
Junc i%%0 and this is not ulsputau.

Tie Enley of. appeaiance and the f¢11ng

“nd delivery of Defence on hn 15th day

of June, 193 was in order

in support of thir contentién- M S tL for the

appellanc 'ellﬁd hcav1ly cn hhe case of Thomas Bishop Litd v,

Helmville Ltd gi9721 2 h. ,R ;49. in tnat case on the 3rd

June, 1971 the pla¢nL1 fs posteg & wiltc, Ll 111 g a sum of money,
by first class ma+l to the deLﬂnLéﬁL company ' regiStereé office.
On June 1€, the plaintiffs entered judyment against the defendant's
company in default of appearance. The defendant company ‘applisd’
vo haye.the judgment soi aside.. Their managing dicector swere by"
affigavit that no copy of the writ hed been recelved, He .wag not
cross-examined and the plaintiffs did not chellenge Uliet-facts

deposed to but contended that the werit huVlng been duly posted

-

on June 3 and not hév¢ng been retu&nec“unéelivereﬁg service was

"deemed to have bé%n et:ecucd" on June 4 by reason of section 2¢

of the ¢nuerpretaulon, éi 1089 (51mllar in Lmrla to sec ion S?

(i} ). The Master retua to set as;d; the judgmen;.but varied é
it for a reduced sum., The L0ﬁm¢551oner QiSmiSSed th defendant

company's appeala On. gn,dpueul LG Lhe bOhit of Agyeal it was

held allowing the « peal (pe almon L.J. and Buckley L.J.,

(Orr L.J. dissenting) ) that service of the writ on the defendant i



T T e

N -
_“

-
-
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'company could no* be‘ﬁeumed ¢sse.. 0 have been effected”. on the-

‘2% "Jun 19?1, or at all, in the ovdinary course. of pest, since:

by reason of thu unchdllenged tacts dePOS‘“ to by cthe defendant

companv‘ manug ﬁg dlIECLOfF ;hercontraxy had been-proved;. ..

aCFc'”'ngly an hol juugment in Gcfbulb ©of appearance was .. .-

defective nu anUlQ e Set ao+ae.

This QeCLS;OD ran contra;y to -hat in the Cdab of

-

Sag2 of Bond Street utd v. évalon Promottons L ( E?ﬁ) 2 ull EWLR.

=

545 also a decision of tn; Ccubt of nppual ‘n whsch ualmon L.J.

3

alse pra51ued and wnlch‘ had oeen'haard Ln -nc p’eVLOUb year. The

facts as are "eleﬂant to this ¢ssue are conc;sely sbatcu in the
Judgment of Salmon M.J. at gage 546

“...... Lne p;ﬁ*ntﬁﬁas issued a.writ for
‘the amsunt eof the bill on 17th December
1969, and they sent tiiis wrid through
the post in a prepaid envelope addressed.:
tothe registered officce of the aefendanis
at 73-75 Mortimer Street, in the West End
S} o Lendon: . No appesrunce having Leen

entered by the defendants, Sudgment was - 0 P
‘signed -by the plaintiffs in default of 377

appearvance on IJth December 1565, On - -

Stk January 1970 the enveleope contglnlng

the writ was returped through the dead . - - ("
swletter office, marked 'Not kiown®.” A '

.In, concluding that in these circumsiances, i he service’ was

‘undoubtedly regular® salmon L.J. relied on a uassage of thu

,‘._..

juagment. of Denping: L.J..cn R. v. Appeal Committee of County of

London Qusuter Sessions ex parte Rossi - [1956] 1 All E.K, $70 at

87G. This passage-neads:s
v mee o PO sumo P, when: service of process is
o allowad by ““gls,ercd post; without
. cre beiny saad on-the matier, then
1f the letter is not returned, it is
- ;. GBSUMEG to have been delivered in the
~ crdinary course of post and any P
cjudement - or order by defoull thiainud
on tie faitn of that ;ssunptlon is . e
. perfeczly regular. - it will nct as « '
‘rule be setb aside except on payment of . - -
cocsts and showing of merits: sew
T.C. Supplies {London), Ltd v, - s mos
e éerry:creightan,‘gté"19:" e A1l E o
- 892 11932 L K.B. 427 2nd Ligest Qupg.
1f.  however, the letieyr is returned
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“undelivered and negvertheless,
“ﬂotw¢thatanu1ng its return, a
jucgment or ordes by default
should afterwdrds be obtainéu,

it is 1‘regu1ar ana will be
set aside ex debit. jusvitiae™
{emphasis mine;

These two conflicting views were however conmsidered and

resolved in‘the_case of A/S Cathrineholm v. Np;equipmentufrading
Ltd (1972] 2 W.L.R. 1242 at 1247. &ufter reviewing both cases
Lord Denning M.R. stated

“Returning now te the two decisicns,

i prefer Saga cf Bond Street Ltd v.

. - Avalon Pramotions LL¢ te Thomas Bishcp
ST Ltd v. Helmville Ltd [1972] 2 W.L.R.
149, Accordingly when the plaintiff
sends a copy of the writ by prepaid
post to the rLgls tered cifice of the
cunpany, and it is not veturned and

he has no intimation that it has not . .
been delivered it is ceemed 1O have
been served on the company zand to have . ..
been served on the day un which it

would ordinarily be delivered., If no
appearance is entered in due time,

the plaintiff is acting gquite regularly : .. .-
in signing judgment. If the defendant '
should seek to set it aside, he cught

tu explain the circumstances and go cn

to show that he nas mﬂrlts, than is,

that there is a triable issue. .

*In my view, the conclusions, in the Cathrineholm case,

and in the Saga Bond Street case, are correct =nd are applicable

to the case undéy Teview. I am therefore of the opinion that che
leazrned judge was correct in findiﬁg that the writ was régulérly
served ‘there havfﬁg buer n¢ ‘intimation av the time ¢f judgment
that thé writ had nct been ¢ffectively served through Regf@teréd
Mail. In the event, I would conclude that the writ having Been
regﬁiarly served,; the anpeliaﬁt‘ié ﬁbﬁleﬁtitled'tc'haveﬁthe
juugment ‘sSet aside ex dEbLtU Just;tLLEp ana uherefo e WULIb be
compelled td s$how it Héw meric. ‘

"SUMMIT BETTING CO LTD

In vhis cuse service of the wrii was alsc effecved

through Registered Mail. However the Registeréd Slip tendered’



i

in proof cof service LGFGIIEG LO .the_ eddress o;‘;he appellant

P

company as "Nor Lh51ue atxeet“'lnstead of WNor Lh51de Drive

which was the corregﬁfa&éfess'cf:the;Appellan;gCompany. on

this fact, the learned judge concluded that since he could not

draw éﬁ?inférencé’that' the pQJbal clerk iade an error in

preparzng "the Registered Slzp} the service of the writ was

irrégﬁldr;
He, however found that the entry of ﬁﬁcéndiéiéﬁéi;ii

appearance by thg?gpgg;%gqt ¢q%§hé 15th June, 19%0 "had the

legal effecf‘éffﬁéiéiﬁgwﬁﬁe’ifﬁggQLgxity inftﬁgfservice of the

writc".

Mr. Scott; foiﬁthe“appéiiént contended p?fbre us, that the

service being Jnregul¢¢, the appellant was éntitled to have

the judgment set ‘aside ex Gebito justitide.
This mééte:, hoaeve; res ulved it lf,iwhéh guring tche
course of a:gqﬁeﬁts,‘qqunéel on both Sides_cphéénted tc the
productionfﬁf:ﬁﬁgJ%ﬁd:gséeg,enﬁei@?ﬁ;éonté;ﬁ%ﬁé:the writ, which
had been sentﬁﬁy ﬁegig;gfééHMail,tC théT¢ppe1iaﬁ£ but which had

been returnec, suoquaent to the Judgment, to the Respondeni’s

n»;g:neys_markeu "unclaimed". it was then GS'anlLshnu that the

letter had been correctly addressed tou the address of the
zppellant company's registered cifice.

Had Lﬂlb ovidence been available to the lear -ned Judge, 1L

tggnig;qmgp say that he would not have ceme to the conclusion that

the service of. the writ was irregular. In my opinion the
respondent company acted in accordance with the provisions of .
section 370 cf the Companies act in effecting service of the .

writ, and accordingly the sezvice was regular. Conseguently;

T

not having received any intimation that ihe wril remainec
"unclaimed® privs to the entering of judgment, and no appearance

haying been entered, che Judgrment in Default was regularly
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entered and therefore cannct be set aside ex debite justitiae.
The appellants would thersfore have to show merit i.e. that
there is a triable issue.

As no leave was sought nor granted to appeal in respect
ef the merits, and baving regard to the manner in which we
resolved the issues argued before us, the zppeals were

Cismigsed, with costs to the respondent to be agreed or taxed,

RCWE, P:

I copgur. The insincerity of Mr. Lloyd Hoo Mook, the
company's Mamaging Director who denied 2z conversation with
Mr. Sherrial the respondent's process server is abundantly
demonstrated by the failyre of Summit Betting Ceompany Limited
te claim xggistered mail properly addzrssaged to its registeced

office. The appeal was Jdevoid of all meric.

DOWKER, J.A.

I concuyr.



