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THE HOND HRo JUSTICE DOWN~Rf JoAo 
'l'HE HON o I1Ro JUS'£.i:CE PA'1''11 BRSON u J oAo (Ag•) 

BETWEEN ER:LC AHTHONY ABRAHA.i:-13 PLAlNTIFF/APPELLANT 

AND THE GLEANER COMPANY Lif-.UTED 

AND DUDLEY_ STOKES DEFENlJANTS/RESPONDEWl1 £; 
· .. 

"---. 

'"' ···-,,~ 
}!inston Spauldin9':..L QoCo: BD Jo Scotte ~..: .. and 
Susan Richardsonv instructed by Clough e Long & 
Companyp for the appellant 

Emil ~eorge, QDC~ and Richard Ashenheim~ 
instructed by Hilhollandu Asnenheim & Gi:one 0 

for the respondent.:s 

October 25, 26, 27, 28, 29, 1993 and January 24, 1994 

WRIGHT f J oAo ~ 

Having had the benefit of reading ~he judgment in draft 

of Downeru JoAou I shall not: advert to the facts beyond the 

necessity of demonstrating my concurreitce wJ.th the course he 

proposeso 

Once again the citizene like che stripling Uavidr is 

confronted with the awesome., but necessary~ power of the presse 

the Goliath of the e_,.9-tta:ti.ono Public officials need to be wary 

of the press v the people's watchdog e but at. the same time so 

incredible is the pow~r which it exerciGcs that the press is 

not left to run amuck but must abide by the legal leashes which 

apply in order to prevent avoidable damagea In other wordsll 

the press must respect the rules which apply to its operationo 

By October 13 r 1992 11 the date when tl!e Summons for :Pu:i:ther 

and Better Particulars was heard by Bingham: J.u fully five years 

had elapsed and,. if the contention of the appellant be correct .. 
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and I think it isc there had not been by ·Lha.t "Lime a proper 

defence filed to what are undoubtedly v~ry damaging allegationsa 

The learned judge dismissed the application which can only mean 

that in his judgment the appellant is not entitled to any of 

the very detailed particulars sought. 

There is no equivocation about the very serious charges 

of corruption levelled against the appellant and there has 

clearly been no endeavour to nullify the effect of those allega-

tions. The appellant complains in paragraph 9(i) of the State-

ment of Claim: 

11 r.rhe Plaintiff on Septembe.c 17 u 19&7 u 
after the publication cf the libel 
complained of in pal:agraph 3 spoke 
to the Second Defendan~, and at the 
Second Defendant 1 s request 3ent to 
the Defendants a statement denying 
the allegation. The Defendants 
neglec~ed and refused to publi~h the 
said s·catement in breach of t.he 
undar.taking of the Second Dcf endant 
to do so in the Star newspap8r of 
~eptombei: 18 1 19870 11 

What ~he respondents did was to exacerbate the situation by pub-

lishing the libel in tha Dai1y Gleaner of 8eptembcr 13 and then 

on September 19 by a clarification in the Daily Gleaner removed 

any possibl~ doubt that the appellant was the butt of their 

accusationo Such tenacity in pu~suit would indicate that the 

respondents are fully justified and can support their actions 

with factso And yet the defence for which particulars are sought 

is dated 18th Decemberv 1991 - over four years since the last 

publicGttiona Be it noted that in the ini.:ervening yearsv without 

any adjudication on the m~rits of the case ~here have been five 

judgments - a judgment in default of defence which was later 

sought to be set aside in a hearing which lasted eight days 

before Edwardso Ja who refused the application; two judgments 

of this court 41 the first setting aside tho judgment of Edwards 1 J 

and the second refusing conditional leave to the appellant to 

appeal to Her Majesty in Councilo The fifth judgment was that 

of Bingham1 Jo refusing further and better particularsn rndeed 6 
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the years have been prolific in the production of judgments, the 

instant being the sixth and yet the appellant is no more able 

today than he was at the commencement of these proceedings to 

identify with clarity who are his companions in crime. 

The respondents took cover behind the defence of Justif i-

cation and Qualified Privilegeu def~nces which present their 

own difficultieso 

Justification 

This plea appears at paragraph 5 of the defence thus: 

"The words set out in paragraphs 3u 4 and 5 
of the Statement of Claim arcu in their 
natural and ordinary meaning and without 
the rnsanings alleged in pa~agraphs 6 and 7 
of the Statement of Claim, true in 
subst~nce and in fact." 

There is a cardinal rule which was stated long ago by Darlingu J 

in Hangena v . Lloyd (1908) 98 L.T. at page 643 as recorded in 

Gatley on Libel and Slander 7th Edition at paragraph 1036: 

"A defendant should never place a plea 
of justifi cation on the record unless 
he has clear and sufficient evidence 
of the truth of the imputation for 
failure to establish this def once at 
the trial may properly be tak8n in 
aggravat.:.on of damageso" 

This requirement was quoted with approval by Lord Denningv M.R. 

in Associated Leisure Ltd. and others v. Associated Newspapers 

Limited (1970) 2 All EoRo 754 at 757-3. 

But that is not allo There is th~ very relevant require-

mentv which is at issue in the instant easer na.melyu the supplying 

of particularso There is, howeverv an important distinction on 

which the respondents before us sougM: to rely: 

11 Where the libel imputes a spacif ic offence 
e.g. that the plaintiff on a dayu and at a 
place named, stole a specified articlcv it 
is sufficient to plead 1 The said words are 
true in substance and in fact. 1 In such a 
case particulars of justif ica~ion will not 
be orderedo" See Gatley on Libel and Slan
der 7th Ed. para. 1046; Gordon Cwmning v. 
Green (1891) 7 T.L.R. 408. 

This rule was subjec·i..: to some modification in Marks and another. 

v. Wilson-Boyd and others (1939) 2 All EnR. GOS in which the 
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Court of Appeal (Scott, Clausen and Goddardr LJJ) held {headnote): 

"There is no absolute rule of practice that, 
whenever a plea of justification is raised 
in the common form 'that tho words are 
true in substance and in fact' an order 
for full particulars of the facts and 
matters relied upon in support of the 
plea must be madeo Each case must depend 
on its particular factsu andu where the 
charges made are sufficiently specificu 
no general order for particulars should 
be raadc though an order may be made for 
particulars of specific matters. i• 

aoweverv the court was careful to observe at page 609: 

"We think it right to emphasize that we 
are neither laying down nor over·-ruling 
any point of importance relating ·co 
practiceu but are merely dealing with 
~he fac~s of this particular caseofi 

This was a case in which the dcf endan~s were resisting an order 

to give full particulars of the facts and matters relied upon 

in support of their plea of justificationo The alleged libel 

was contained in lengthy letters and forms of statutory declara

tion published to a large number of persons interested in the 

Whiskey trade in conn~ction with evidence given by the plain-

tiffs at a public enquiry in the Un~ted States of America by the 

Federal Alcohol Administration of that countryo The court 

dismissed the defendants' appealo 

alia: 

In Wooton v. Sievier (191~) 3 KoBo 499 it was held, inter 

11 That where a defendant raise:: an imputa
tion of misconduct against a plaintiff v 

the plaintiff ought to be enabled to go 
to trial with knowledge of the acts 
which it is alleged he has commit.ted and 
upon which the defendant intends to rely 
as justifying the imputation~ and that 
if che particulars arc such as the dcf en
dant ought to givev he cannot refuse to 
do so merely on the ground that his 
answer will disclose the names of his 
witnesses." See also Zierenberg v. 
Labouchere (1893) 63 LoJ. 890 

Before us Mro Georgev Q.Co contended that tho allegation against 

the appellant is a specific one of receiving "kickbacks" and 

thatu accordingly., no particulars are required. But the defence 

must have been otherwise minded at the time when the defence was 
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filed because it purported to have supplied particulars in para-

graph 5: 

II 

1. 

2. 

3. 

PARTICULARS 

John Gentlesg a former Director of 
Tourism during the time whan the Pla:i.n
tif f was Minister of Tourismu swore to 
an affidavit on the 14th January, 1988, 
in which he says inter alia that he 
identifi~d the Plaintiff 8 s signature 
before a Federal Grand Ju~y on a nwn
ber of docwnents including public 
relations and advertising contracts 
and cheques either drawn by or made 
payable to the Plaintiff or negotiated 
to the Plaintiff o 

Federal authorities in Connecticutu 
U .• SoA. u are investigating public 
relations and advertising executives 
who are suspected of making payments 
to Jamaican Government Officials for 
the award of contracts oy Jamaican 
Government agencies to thG firms of 
those executives. 

The words complained of at paragraphs 
3 and 4 of the Statement of Claim were 
received by the Defondant.s from a 
usually reliable source 8 namely Asso
ciated Press of 50 Rockefeller Plaza 8 

New York 8 UoSoAo 11 

But if the purpose of supplying particulars is to prevent 

the element of surprise at the trial, which is indeed the case, 

then it is difficult to see how these particulars coul~ suffice. 

H0wever, Mr. George, Q.C. submitted that long before the defence 

was drafted the appellant was in possession of Gentles' affidavit 

with the facts. That affidavit dated Janu~ry41,, 1988, was filed 

in support of the respondents' application to set aside the 

default judgment. And it is contended tha~ by reference to that 

affidavit the appellant would know what is being said. The sevan-

paragraph affidavit reads: 

n I, JOHN GENTLESr being duly swornv 
make oath and say as· follows~ 

lQ My true place of abode and postal 
address are at 400 East Randolph, 
Chicago 11 Illiaois, U.S.A. and I am 
a Hotelier. 

2. I served as Director of Tourism in 
Jamaica"from about December 1980 
until February 1983. In about the 
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month of April 1981 I was also 
appointed Chairman of the Jamaica 
'l'ourist Boardo 

I have read the words set out in 
paragraphs 3g 4 and 5 of the Sta~e
ment of Claim filed herein. 

The words set out in each of those 
paragraphs are true in substance 
and in fact. New York business 
executives in fact paid kickbacks 
to Jamaican officials for lucrative 
tourism promotion contracts. 
Included among these payments were 
cheques either made payable to the 
Plaintiff and further nego~iated 
by him. 

5. It is true that the United States 
of America federal authorities in 
Connecticut are investigating pub
lic relations and advertising execu~ 
tives suspected of making payments to 
Jamaican Governmcmt offici.als for 
tho award of contracts by Jamaican 
Government agencies to the firms 
of those executives. 

6. The matters involved are currently 
being investigatad by a F~dcral 
Grand Jury in Connecticut aforesaid 
and r have given evidence before 
the said Grand Jury. I was asked 
to identify a nwnber of docwncnts 
and the signatures therein and 
these included public relations and 
advertising contracts and cheques 
either drawn by or made payable to 
the Plaintiff or negotiated to the 
P~aintiff apd on which the Plain
tiff's signature appearedo I iden
tified the Plaintiff's signature 
on those cheques. 

7. I am aware that the Plaintiff is a 
key figure in the Federal Grand 
Jury 1 s investigationo" 

~he vice inherent in paragraph 4 of this affidavit is 

that it has arrayed against the appellant a host of unspecified 

New York business oxecuti ves o Can th~se allegations be called ,·. ,· 

particulars? The fact is that these so-called particulars 

emphasize the need for particularso But paragraph 5 has gone 

even further in that it implicates the appellant in the drawing 

of "kickback" chequeso Nowhere has Gentles said he was privy 

to the drawing of any of those chequeso It follows, therefore, 

that hearsay ~vidence is involved with every cheque to which he 
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seeks to connect the appellant the amount of such evidence 

depending upon how devious are the "kickback" schemes. 

Despite these obvious deficiencies it was made abundantly 
I 
i 
I 

clear that the respondents had no intention of providing any 

further particulars because Mr. George, Q.C. submitted that thay I 
are relying on the veracity of Gentles and that if the appellant's / 

signature appears on even one of the cheques that would suffice. 

Further, when he was asked what time would be required to comply 

I 
\ 
~ 

with an "unless order" he responded that he could not tell then 

he ventured one year about which he said he was serious. The 

position, then, is that already six years have gone since the 

publication of the libel as well as of the filing of the State-

) 

-~ ment of Claim and now tho projection of the defence is that it 

would require another year before the appellant would be enabled 

to ~ile a reply to the defence. Haply, therefore, the case might 

come on for trial in an overall period of around ten years! Such · 

a situation is indeed embarrassing. No court could be expected 

to lend its supporto But fortunately such an outcome need 

not be. Quite unwittingly Mr. George, Q.C. has supplied parti

culars of justification, not for the libel, but for the course 

proposed by the court. In explaining the delay in filing a 

defence he said that was due to the difficulty in obtaining an 

affidavit from Gentles.. Further he had .sought to obtain copies 

of Gentles• evidence before the Grand Jury and of the record of 

the proceedings but, having sought legal opinion, he was advised 

that it was extremely difficult - almost impossible - to obtain 

such documents. However, at this stage he intended to apply to 

the court for the documentso What he had learned is that the 

p~oceedings before the Grand Jury are private hence the diffi

culty enco11ntered. It is clear, therefore, that the respondents 

do not have and socannot supply the requisite particulars even 

within a reasonable time. 

The appellant's main thrust was to obtain the particulars 

so as to be able to reply to the defence and send his action on 

~ 

I 
! ' 
I , 

\ 
\ 
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its way. Mr. Spaulding, Q.C. was therefore quite reluctant, as 

if unprepared, to apply to strike out the defence. However, he 

did eventually aggregate the admitted deficiencies of the defence 

and since such a course can be accommodated under the second 

prayer in his grounds of appeal, viz: 

"Grant such further or other relief which 
the Honourable Court may deen appropriate 
in the circumstances." 

he did move the court to strike out both the plea&- of justification 

and qualified privilege. As to this latter plea, the judgment of 

Downer, J.A. has amply shown its irrelevance to the case and 

requires no -further treatment .by·me. With regard to the plea in 

paragraph 6 of the defence "that the defendants wi.11 -also rely on 

section. 7 of the Defamation Act" it is sufficient to say that it 

... ·-,has been -.ele.a.tl,y--demonstrated that the_ defendants are in no posi

tion to .justify any of the charges_a.qainst the . plaintiff. 

-. ..... 

-In the circumstances, not only is. ther.e no defence to the -· 
... P · -

action but to further prolong -the--agony woul4 be embarrasainq~ 

Accordingly, in exercise of the court 1 s _inherentjur.i.sdiction, 

the--defence iS.. ~C?~.e.d,.. .s.truck-.out . and · the .case is hereby remitted 

·-- ·: ~-~Q-~e. court bel.ow to be proceeded with on the basis that there 

.. ... ~· 

is..-llo defence. The. _appellan.t-i.s- .to .. ha.v.e the costs .. o£ appeal and _ .. -~· ---in the. . .court be.low. . - .. · ---.--

·. 

.. 
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DOWNER J A 

The appellant, Ei:-ic Anthony Abrdhar.u; a form0.r l1inislci. 

of Government, hds sought ~y way of u summons, further and 

be·c·cer pa.rt.iculeirs from t.he responde!i cs, '.:.he Gleaner Company 

Ll.mi ted and .l. ts editor in ch..i.ef, Duuley S Lokcs. Tius requE::s L 

1.s in re.spect. of their defence to t.he libel act.J.on l1e hds 

ins·t.i tutcd agv.inst th".!m. :::t. was l:S.i.ngham J \1j10 ct.:.s1aissect the 

sununons and this has give~1 rise to C'n important inlerlocu"Lory 

appeal. It is important because firs ~ly, it emphasises Lhe ·-
court's insis~ence in adversdr y proc~~dings ~hat an 

appropriate defenc-e is filed befo::e i t ia permissible Lo so-c 

Cl.own an issuo for trial; anci secondly;> it demonst:ru -ccs t.h~ 

requirement fo£ proper averman~s in tn£ def enc~ in oracr cha~ 
_,.-

th~ constitutional g~arantee of the ~igh~ to a fai~ hearing 

within a reasonabln tima, enshrined i n s~c~ion 2u (2) of t:.hc 

Const.itution is affora(;d to chc ;ippcllv.n;; ALr:ahca.ms. 

ln orae r to undG·rstand the significanC(! of t he' issues, 

it is necessary ~o advcr~ to tnc hislory of L~c action. The 

action was instit:U'.:CO from as fe..r oack as 24th Sep,:::e1nbe.r 

1967, in rcsp~ct of aL· .:. icles publishl=;d in th€: jj~ of 

17t1l &ept:.emoer and the Gleanl.Z:r of 18ch anJ 19th Scptemb~r 1987. 

An appearanci:: was ~nt~.re<i but. no def'..:nce Wli3 filed. Bt::causc 

of tno failur·;·. to file a dcf(tnce within U1c .c~quir-cd "Lime u 

t:he a ppcllctnt ALra.hdillS entcrod a judgment. in default on 

23rd Oc~ober 1987. The next stage was that lhe r0spcn~ent 

Company and i ·-s editor brought pt:"occedings to s <.~ t. c..side t.h1:! 

interlocutory juagmcnt in .:il~ faul ·L, and ..:hn r~spondoni.::s were 

unsuccessful in that r e gard before Edvards J on 

H i "i:h December 1988. This Court (Wrigh~. Down,...::r, Bingham (Ag.))JJA 

on li th Decembe.t 1991 ~ set asid•..: th~ ord8r of Edwar-ds J and 

g~ve the respondtnts leave ~o file a d~f~nce. 
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'l'he appellant" Abrahams then sought ledVE: to appeal to 
I 
r 
; 
I 

Her Majesty in Council co restore the dcfauli_ juoyment. This I 

application was refused: (Rowe P, Wright & uo.cdon)JJA, on 

10th Febcuary 1992. Tne respondenLs having by tnen f1ldd 

their defence, tne appellant Abra.tlams sou<;iht fu.ct.her and J)·sti:er 

particul,o. . .cs w.i ... h r-sspccL t.o the issu~s of jus ·r;_f..LcaL.l.on and. 

qualified privl.l~g~. Bingham J d.lsrnisscd th~ summons on 

13~h Oclober 199~, ana from his ord~r Anrahains has appealed. 

It is worch no~ing that for six ys~rs inLerlocutory 

hearings hdVf~ oec.n pursuod and as ye~ th.cul"; is no summons for 

direc~ions. Thi~ fac~or must be norne in mind in resolving 

Lhe issues in this appeal. 

Did the defence disclose a plea 
of justification? 

The 1:1.ppcll(:tnt's stJt:.cment of claim sets out in .1..ts 

E:ntirety, chc art.:t.clu pu:Olishe.d in tile Star of 

Septemoc.c 17 19U7. lt is n~cessary 1·0 l.Cfcr 1.:0 cxl.:.racts 

which pinpoin~ ~he gist of Lhe libel. 

" ''All I can say is I suspected the 
Ministci of Tou~ism was exacting 
a· toll,' the writer, Rob~n Moo£e 
of Westport, told ~he Advocate of 
Stamford in ~ copyright s'.:.ory 
published Tuesday. 'Call it a bribe, 
c::>.11 i L anytlu.ng you wan".:., 0 said 
Moor::.'r t.11·~ author of 'The Pr~mch 
Connection, ' a nov::;;l on u.rug 
smuggling. 11 

Then unabz Lhe capcion Koy Figur~ th~ a£~icle con~inuca~ 

11 i,1oon~ said .i~ionday th~~t hJ..s 
files h?. lp!.::d lca<l .r'ed«•J. al agents 
to sutipect that Antnony Ii..br(..hat11s, 
Jamdica's former Tourism M.Ln.:i..ster 
was being paid by Ame:.::-ican business
m~n for the mult.:i-million dollar 
tourism co~1t.ract:s. 11 

Then the drticles further sta~~~ 

"Moor~p bl, said the notea in his 
diary are impr~ssions of what was 
going on b:.Jtwecn Abrdhams aad 
:.-.he Uni t:.ed Stati..?s cump~nies. The 
su:Ojec~s also appeared in lett€rs 
b-.;:-cwecn him and friends i.n Jamriica. 
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'I huve not defini~iv( proof ~hat 
d11.s aver hu.ppenea - it WdS just:. 
a suspicion of ruine, 1 ~oorc said. 
'People were talking. ~here w~s 
no secret about the situ<ltion 
with the (former) Minister of 
•rourism. a .. 

Paragraph 4 of the statement. of claim reads~ 

0 4. On pdye 2 of the Daily Gl~aner 
newspaper dat0d GepLcmuer lDr 19~7, 
undcy the h£ading 'Robin Moore: I 
suspnc~cd Jamaican Tourism Ministeru 1 

t.ne Dcfcndunts maliciously and 
falsely printed and published of 
the Plaintiff Rnd of nim in the 
way of his said offic~s and 
occupations and in rcla~ion to his 
conliuct .::.nerGin, th0 followin<j 
<lefamai:ory words: n ••• 

'rhose defamatory words which f ollow,;d were substant::i.ally a 

n:poti tion of th0 article: in the Star. 

Further on pag~ 3 of the Uaily Glsdncr of 

S·~ptember 19 19J7, und~..,r thr::: caption "Clarificat.ion 11 th~ 

Gl~anor ruadc it clear LhaL tho woras in the ar~icla referred 

t:o A.t>rahams and not t.h~ t.hen curreil't. i·i.Lnist<;.:r of Tourismv 

the Honourabh~ Hugb Hart. l t:. Wc1S further alleged .in the 

statement of clai•that che naturdl and ordinary mwaning 

of ~he words in the cl~ticlc was that the Honourable Minister 

was guil -cy of c.c iminal conduct <.1.s pro11ibi tc,id by the common 

law and the statulory provisions of the Corruption P£ovention 

Act. Even on the most:. favourabh~ int.erpretation, this was 

a grnve charge to make. lf an action fur libel nad not been 

instituted by Abrahams, thon having rsgard ~o the 

constitutional 1mpl1cations 1 l.t. mi.ght well have been 

appropri~te to hav~ set up a Commission of Enquiry or consio0r 

the institution ot criminal proce~dings against him. 

The Draf~ Defence of 18th January 19~~ which sets out 

Lhe defenc~ of jus~ification ~t the hearing to sot ~~idc the 

default judgment, reaas: 
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~s. Tha words sat out in paragraphs 
3 an.:i 4 of tho !:it.<ltcin~nt. of Claim 
are ~rua in substance dnd in fctct." 

It is a requl.rem~nt of law thdt oc.fon:· .:.. uefence of just.if ica-

tion is ra.iscd 1 counsel ought to have knowledge of the truth 

of the. li.bol: see Wootton v. Sievier (l.91.:.Gj :> K B 499 at 

p. Suti. Ew~n r.:iore emph<:n:ic is a lcd>:!r statement by 

Lord !Jenning H R l.n Associated Leisure Ltd v. Associated 

Newspapers ( 1970 J :G All E h 7 54 <:-it p. 7 5 7 which s.:'l.id: 

H ••• I dm sure Devlin J did not wish 
in any way to cic.:tr<lct from the rule, 
well scttl~a, which i will ra~d 
from Gatley: 

~A d~fend~nt should n~v8r 
placu a plecl of juscification 
on the record unless h0 has 
clear and suff 1ci~nt evid~nca 
of tht! \:ruth of the. impu ta ti on v 

for failure to establish this 
defence at the trial ffirlY 
properly b~ tak~n in aggrava
tion of damages.' 

l n;:.ve always undc.' .cstood such to be 
~he duty of couns~l. Like ~ ch&rge 
of frdud, he must not put a plea of 
justif icatlon on th~ recora unle~s 
he has clear and sufficient QVidenco 
to support. it... 11 

Bearing in mind t.he. libels publib.h;;d in t.he: "Gleani;;r" and 

the "St7.r 1i, the: following pru:c.graphs from -chc affid~vit of 

John G~ntlcs, former DirecLor ot 'J.'ourism ci&tod 

14th January 1986 are important; 

0 3. I have rca~ tho words set ouL 
in paragrdphs 3, 4 and 5 of the 
Stut~ment of Cl~im f ilcd hcrcina 

4. Tho words set ou~ in each 
of t:.llose pardgrapns ·"lre \..rue in 
substance and in fact. New York 
business execut1v~s in fact puid 
kickbacks t.o Jamaican off icicils 
for lucrative touLism promotion 
contracts. included among these 
payments were cheques <.,;it.her made 
payaole to the ~laiutiff or 
negotiated to ~he Plt.iintiff and 
received by the Plaintiff and 
further negotiated by hima" 
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Having regard to this affidavit evid~ncc, th~ general 

averment in p.:::.ragro.ph 5 of th~ druft d3fenc0 ndvert.ed t.o, was 

pe:rmissi.ble in seeking l•.?ave to set t:is.ide a def ;::rnl·L judgment o 

As Lora Eshcr puts it in Ziereiiberg & Wife v. Labou.chere 

[1893] 63 L J 09 at p. 91, ai~~r ~xplaining the manner of the 

old pli:~aaings r hi.: then statos the mod~rn motle as fellows: 

11 
••• Afterwards the rule of pleaaing 

w.:~s chang~d, a.nd it was allcweu in 
the plea to plGad a justification 
g€'ncrally, bu't. t:ne dcf·~nda.nt was still 
bound ocforo tha trial co giv~ che 
St).me particul..~rs as ocfo.i.:c' 11ad been 
put in thz plea if th ::.:.. y w.:::re rcquirec.1. 11 

This principle has been further rcf ined when the acfcncc 

pleddcd,sacks to justify a particular m~aning: s~~ Lucas-Box 

v. News Group Newspapem Ltd. [ 19ub j l H L R 14 7. 

It is clGar that counsel for the n•spondent must hav-:.: 

recognisea, given the g~ner~l charg ~ cf b~ibery and corruption 

in the plead,,d def •.:mcc, pa.rticul<="~rs compai. r-.ole to tha. t 

rE.quir(;d .ln a.n indictment, were n~c:-:: ss., Ly. Edwards J , in 

his judgment to set aside th~ d0f ault judgment at page l~ 

se~s out th~ r~levant authorities~ 

i) 'When setting up c-.: plea of just.ifica
tion a defendant must plead his case 
w~th sufficient particulars to enable 
the plaintiff to .K:now cle.:lr.i.y wh<.~t is 
tne castcl, what is the possible dciama~· 
tory meaning of ~he words complained 
of, which the defendant is seeking to 
justify. 80 said Ackncr L.J. in 
Lucas-Box v. News Group Newspape.ts Ltd. 
[198b] 1 A.E.Ro 177 at 1H3. 1 ~ 

Th0n in Viscount DeL 5 Isle v. Times NewspapersLtd. [19~7] 

3 All E R 499 at 507 Mustill L J a s he tnen wds, said: 

uThe c5sence of the deci~ion in the 
Lucas-Box case ( ,=md h...:re it. may h<'WG 

brok8n ne.w ground) is tllat t:.he 
justif icat.ion r:iust b-;,~ plr..!u.d:::d so as 
to inform tho plaintiff and the court 
pre.ciscly wh;1_t mc,.:ming tho defendant. 
will seek to justify. 11 lEraphasis 
suppliGdJ 
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Purth.::- r" in Praqer v. Times Newspapezs Ltd. ( .dtl.i j l All E R 

p. ~10 Nicholas L J s~id~ 

u~vhatc:vcr may have b;.:c:n th~· prdcticc:: 
to d.:itc g in t:ut.un.;, •. l d e f ::maa.nt who 
is relying on a ple~ of JU~~if ica
tion must. m;'lkt:: it cl<?dr ·:~ c;, t he 
?l~~ntifi whi".L is t.nt; c:lsG which he 
is setting up. TnE p~ rticulars 
1.h~msclvcs may mc=i.K.c· t!!is cL··<.r ~ 
but. if they a.r e> -:tmb.;.guous then tho 
sit.uat.ion muse b 1;.; mad;; unequivocal." 

it is now obliga ~ory to <.:;.x<;mine _he pa!:' Lit:uL1.r s .in th-' detcnce 

to determine wh~chcr th~ appellan~ ' s claim for fur~h0r dUd 

Dett~r particulars was justified. Par~gr~ph ~ of the dcf~nc~ 

reads: 

il 

(1) 

PbR'.rICULARS 

John Gentles, a former Director 
of Tou:cism during th.s tim<:: viThcn 
the Plaintiff was Minister of 
Tourism, swore to an ~ffid~vit 
on the 14th Januury" i9BB" in 
which he Sc.Lys in-Lor alia th•:1L. 
he iacntified the Plaintiff's 
signature bafore a Federal 
Grand Jury on a number of 
documents including public ·' 
relations and ~dVeLLising 
contracts &nd cheques either 
drawn by or made payable to 
the Pl~in~~f f or nogoti~ted to 
the Plaintiff. 

(2) Federal authorities in 
Conn~cticutf U.~.A. 6 ~~e 

invesLigatin~ public relations 
and adver~ising oxccutiv~s 
who are suspec~cd of ru~king 
paymGnts to Jumu ican Gov8rnmcnt 
officials for uv::. aHa.rd ot 
cont.rc-tct.s by J.:>mril.ccu1 Govcrrunent 
ug~ncics ~o ~he firms ot those 
;;xccu1~ives. 

( 3) The words complain'?.d. of a-. .. 
paragraphs 3 ~nd 4 of che 
Statement of Claim were rcceivc u 
by the Defcnd,=tnts from a 
usually reliable sourc~, namely 
Associclted Press of 50 
RockGfeller Plazur Ne·w Yorku 
U.S.A. 11 

As the defendant must be afforacd lu.s cons-C:. i tutional guarantee 

of a f<;\ir he.::i.ring before an impart..i.:11 t l. 11.mnal .. [see 

I 
I 

, I . I' < 

section 20 (2) of thE' Cunstit.utionJ he must. know of t.hG! ident..ity 
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of the publLc relations and advo i ~ising con~i .t~ts which 

purport to ·~stablish t.hat '.:he uppi:-..:11 -:mt_ we~ ::. the rccip:i..12.n.t of 

bribt?S. Further 1 the cheques d~c:1wn by him or m~de pv.yaolc 

or neyotia~cd by him must ~lso be idcnt~fie<l. 

Proper pleauings are essentidl to our ~dvcrs~ry sy~ com 

especially where jury trJ.d.ls are the normal mod"-": s ;.. :r. . 

section 45 Judic:'i tur'::; ( Supl."cme court.) .ttct: . If tb.~ i.d~ntl t.y 

.•. ··-· 

of the documents and n<;;gotiablc inst:.ru.i.'1lents is denied -i:.o the 

c..pp0llam; Abrahams, how would he: f>:r.:~parc lns defence ? 1 f chc 

documents wera id~~1t.if icd, ther·.:.. m.:.ty well Le an .:-.pplicr:: tj on 

for d.i.scovery of document.s or d.S is the: p:r~ctico in U1csc 

courts, there is an agr0ed bundle Rnd further Lhcrc may ev~n 

be interrogatories. But tho mandatory first step is to 

provida further and better particulars in th<.~ plo,1d1;,:d dcf,:mce 

if evidence is to be adduced at the tri~l on this issue. 

ln this instance; it is permiss i ble to consider wh0Lh0 r th~ 

plea of justif icatior. ought Lo be strucK out as not disclosing 

a rinfence as the defence anri particulars as drafted, &re 

embarrassing. It was in that cont~xt that M.r. Geo.r<jc vlds 

o.sked if the court werE: rnind~d to make <1 peremptory or 

11 unless order 11 as in Zierenberg & Wife v. Labouchere, ~'/hat Liiae 

would be rcquost~!d. rlis response was ·i.:hac. t.hc r-::spondcnts 

had a legal opinion on the m3tter ~nd tha~ it was ciifficul~ 

'l:O obt.ain information from t:hG Feder.:-.1 Gr;:;nd Jury wluch was 

secren:, and that it would require 2 yoar. Tho circums·tanc;;:!S 

would h~ve to be exuc~t:~on~l co warr~ilt a further dela y in 

those proceedings as ~hey would scvurely prejudice the 

appellant Abrahams. He woulu be dobi-i.rrcd f r01n knmnng the 

idcnti l:Y of th•.; documants and Lh0rcforc from <u1y fu.cLher 

necessary interlocutory steps. rf tho evidence was not 

available the plea should not have oeen entered. 

I would find that:. the: facts pl~acied in )!2.ragr~phs 1 

2 and 3 aro not Cdpaolc of being the bhsis of a ple~ of 

i' 
I 

I 

\ I 

/ 

I 

• I 

I I r , 

l: ! 
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Just: if ication aml. if allowed to s t.<-<n1.i., \mulct embarrc:.ss t.hc 

appellant: be.co use the documents .:\n~ not. i.d~nLif iE;;d by Gf'!ntl•3s 

and the invcstig~tions by Federal authoriti~s canno~, by 

~homselvcs, justify an allcgntion of bribery, as published. 

Further, merely to ~epcat a li~~l bcc~us2 it w6 s rnc~ivad 

from a. rcliabh! source:, could never :·\mount to jus-..:if ic .. 1tion: 

sec Donovan v. Thwaites [1U24j 3 B c 55~ or 107 E R 8~0 anu 

McPherson v. Daniels il329J 10 B C 263 or 10~ ~ R 448. 

hlthough ~he r~quest wa~ for furth~r and better parLicul3ra, 

consid~rat.ion ought to be gi vc n as to wileth;..;'r <.l L'"irger ordc-cr 

ought to o~ granted. 

Could the facts averred in the 
alternative ever amount to a plea of 
gualifiad privilege? 

The failure to e stablish a plc~ of justification docs 

not conclude the mattc:r '-tS UH'' r (:; spoii...tcn~~s h<.WC! en-t:t~red in the 

alternative , ~ plu~ of qualifiod privile ge. Purhaps it is 

necessary to adv~rt to tho eff ~ct of t he plca~ings a3 sta~od 

by tiorris i.. J .in Cadam & Others v. Beavcrbrook NewspapelS Ltd. 

[1959 ] 1 Q B 413 at p. 4~5. I t run~ t hus: 

~ ... rt is quite cl~~r tha~ in 
giving p~rticul~rs of jusLificJ
tion ~he def cndctnts arL bounri by 
chc parti culais tha t th~y h~ ve 
giv~n : Lhcy c~nnot go beyond 
tl1oso par ::iculc' rs. 11 

As this is a principle of general ~ pplic~biliLyu it ~lso 

applies to quc1.lifi~d privilego. Also the question must be 

pos0d,as ~o wh&ther thG facL Lha~ Unites ~tat0s authorit10s 

and the .f.'linisLry ot Tourism in Jamaica were carrying out. 

invcstige tionsr that could be the occasion which a~tractcd 

the protection of qualifi~d privilcg~. Additionallyi the 

fact that an allegation of fr.:i.ud ag.:dnst. a Minister of the 

Crown is of great int .. ..:.rest to th~ public of Jamc:t iCc'!, cr.nnot 

make publication of a libel privilcc; ~d. 
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So it is appropriaLe now to CXdmi nc paragrupn 7 of 

the defenc~ which reads as follows~ 

"7. All of the occ~sions of allcgea 
publication were occa sions of 
qualified privilege. 

Piili'l'iCULAR~ 

(i) Th(. United St..::.~ cs of Am<~rica 
Fedoral auchor~ties in 
ConnEcticut, U.S.A.g arc 
invcstiga.t.ing public :rolil t ions 
and adv~rtising executives 
who ctr~ suspected of making 
paymonts to J amR ..... ca Govc-rrunL:nt 
officials for th~ award ot 
contru.cts .by Jamaic.-i \:iov~rnmont 
agencies to tht firms of those 
'S:XCCUtiVC'S. 

(ii) A former director of Tourism 
during che tim~ wh~n tho 
Pldintif f was Minister of 
'!'our ism in Jam,·tica. was a 
wicncss app~aring beiore the 
said federal authoritics 6 

namely a Grand Jury in 
Conncc~icut aforesaid and 
g<:•V'2 eviuE,nce o 

(iii) The United stat.os of Amcricu 
In~arnal Rcvanu~ ~ervices, 
through their ~scnLs, wcr~ 
in che process cf m..-ddng 
invcstig~tions into alluga
cions of ~ similar nutur€o 

(iv) 'l'lu: Jamaic.:.n Minist.ry of 
Tourism and tha Jamaica 
Tour .i.st Bo~rd have mdd..: .:'ltl .. -:.mipt.s 
to convene a mee ting oi all 
rclt.""Vanl: parti · :l ~ who mc-,y hnv{·; 
Knowl~dge of th2 f~cts r~levant 
to each of chu said 
investigations. 

(VJ The United Stat~s of America 
internal Revenue D~rv1c~s 
hn.ve mad..:! r:tttempts to obtain 
information and docum~nts 
relating to tne fore going 
from companies carrying on 
business in Cayman islands. 

(vi) Tho Plaintiff is a key tigur; 
in the aforesaid inves~iga~ions. 

( v .i.ii) ::Ln the premises the Dc.tcnd<·ints 
wcro under a legal and/or 
moral duty to publish the said 
words and the public of Jamaica 
had a like duty and/or intercs~ 
to receive thorn." 
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The essence of these particulars is thaL there Lave been 

invei:>'Cigations both in Jamaica and the Unit.ea Llt:.ates into 

allegations ~hat advertising agenta an~ public relation 

execu·Lives in t.he Uni ·ted ~t.ates of America have been making 

payments to officials in Jamaica so as to facili~ate ·che awards 

of contracts to them. But Lhere is authority on the status of 

inves~iga ·cions as regards qualified privilege. Here is how 

Stephenson L J puts it in Blackshaw v. Lord tl98~j 2 All E ~ 3~7~ 

"h'hen damaging facts have been 
ascertained to be true, or been 
maae the subject of a repor~u there 
may be a auly to report thern 
lSee eg. Cox v Feeny (iLG3) 47 
170 B.R. ~45 Perera v. P~ir~s 
(i949) l A C l Dunforu Publicity 
~~raios Ltd. v. News Media owner
ship Lta. (1971) w z L R 9ul 
prcvided the public interest is 
wide enough Chapman v. 
Lora Ellesmere (193~) 2 ~ B 4Jl; 
(i932) All E Nep. 221. BuL 
whei.e damaging allega t .:i.ons or 
ch~.i..'ges have been mad(~ and are 
still under 1nvesLigat1on 
(Purcell v. Solwer (1877) 2 CPD 
~15) or hav~ been au~nor~tatively 
refuted (AdaQ v. War~) (1917) A C 
3Ut1, there cau be no duty to 
reporL them t o the public.~ 

From the plcadeu def Gnce u the inv~s Liga t.ion.s \·rnrc 

commenced before January 19BB and apparently Lhey are still 

continuing. How could 't.hen: b o::: a duty to publish libellous 

statements in this context'.? 'l'he ·apparently more serious 

claim for qualif icd privilege concerns the hearings before the 

Grand Jury. Th~ relevanc par~iculars in the draft defence Lo 

set asido the default judgmen•-v read as follows: 

it 

(ii) A former director of Tourism 
during the time when the 
Plaintiff was Minister of 
Tourism in Jamaica was a 
witnsss appearing before 
the said federal authoritlesv 
namely a Grand Jury in 
Connecticuc aforesaid and 
gave evidence. 
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(vi) Th~ PldinLiff is a key figure 
in "Che aforesaid invGstigations. 

(vii) All members of the punlic have 
an interest in knowing ana 
t.hc Def endant.s had n corres· · 
ponding interest in informing 
them of what was happenins." 
L~mphasis supplied] 

These particulars must ne linked to the affidavit of 

John Gen"Clcs from which it could hav~ been interpreted that. 

the evidence of Gentl~s beforB a tribunal,, would be availabl0, 

and that the respondent Abrahams was linked to th0 Grand Jury 

enquiry because of cheques mada payabla to Abraham~ as 

kickbacks. 

Here are thE) relevant paragraphs in r.:.hc dffiaavit: 

iit). Thl~ mdtters involved. arC! 
currently being .inv0stigat·~d oy v. 
Federal Grdnri Ju~y ~n Connecticut 
aforesaid and I have given eviaence 
before ~he said ~rand Jury. l was 
askod t.o identity a num:Ocr of 
oocum0nts and th~ signatures therein 
~nd the&e included public rcl~tions 
ana advertising con~racts and 
chequos 2ith~r drawn by or marie 
payabl~ ~o Lhe Plain~iff or 
nego~iat~d to the Plaintiff and on 
which the Plain~iff 's signacurc 
appeared. I iaentifiPd ~he· 
Plain~iff 1 s signature on those 
cn-~queso 

7. l am aware that t.hc Plaintiff 
is a key f i9urc in the Federal 
Grand Jury's investigation.~ 

rt was on Lhis basis, bearing in mind ~he sta~~ of the low 

as stated by PGarson J in Webb v. Times Publishing il9bUj 

2 ~ B 535 concerning the privileged status of rcpor~s from 

foreign judicial tribunals, that the respondent received leav~ 

to file a defence of qualifi~d privilege. But this Court has 

now been told by Mr. George that it is virtually impossinle to 

secure the record of tho Grand Jury and that the rLspondcnts 

were advised that the hed.c ing::; \·1crc secret. Perhaps l. t is in 

recognition of this 0 that although paragraph (ii) of the 

Particulars in the araft defence is identical to puragrdph (ii) 

of the pleaded defence, there is a change of emphasis in 
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p~ragraph (vii) of the pleadcc dwfcncc. it r~ads ctt p. 54: 

"(vii) A~ allegation of ftaud 
againsc a former Minister 
of Tourism and a MQnlber 
of Parliament is of g~eat 
in~ercst to the public ot 
J am.:ti ca • ,; 

Then (viii} of the pleaded uefonc~ r3&ds: 

u(viii) In the premis-es the 
Defendants wcr.;; undl-2.L a 
legal and/or moral duty to 
publish thw Silid words and 
th~ public oi Jamaica had 
a like duty and/or interest 
t.o receive them." 

Thert:: is no longer th0 claim enunci..:;.tcd in the araft.. defence 

of the right to inform the mombers of Lh(~ public in Jumaica 

as to what was h.:ippening at th~ Grana Jury. The presumpt.ion 

bci.ng that the he.:irir.g before t he G.r"-nd Jury was op~.m to the 

public and ~hat its report could bG publish~d, ~o longer 

stands in view of Mr. George's candia ~dmiss~on, when prompted 

by th€. . Bench. 

Becaus~ of tnis change of stance by tho respondents, 

there is now no b~sis for the defence of qualified privilege. 

So it musl:. be conside:c.:.:ci whether further and better par-c.iculars) 

as r~qu~stedv is the appropriate order, or a stiff~r sanction ( 

ought to bu the remedy in this case. 

What sanctions ought to be imposed 
where the general pleas of justification 
and qualified privilege lack essential 
characteristics required by law? 

In fairness to Bingham J, the learned judge below, it 

ought to br~ noted that the appelLm;;.. ;.brr\i1ams dj d not sec.I\: to 

invoke section 238 or saccion tid6 of the Civil Procedure Code 
'-- - ~---- · ..__.. ____ _ 

to have tho defence struck out because it did not disclose 

~ defence in law and would thorofor~ embarrass him at a tridl. 

But the court could, in il::s in!"lercr..t jurisdiction, invoke 

this drastic remedy if the circumst<!ncc.s so warrant. This 

coun .. (Rowe P, Wright, Gordon)JJA adverted to the principle 

c.t. p. 5 of its unreported judgment:. - 8 C C A 80/b8 d~livercct 

l>'larc;h 26 1992. So the respond~nt.~ 1 counsel who are eminent 

f 1 

f : 
I 
i . • 
l ; J ~ 

! 
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libel L1wyers were wd.rned.. 1.t. was ag<.un L·c-.isC!d by chis Bench 

~:::nrly in -ch;.: appcllc:.nt 1 s submissions, yc·t th£.. respondents 

did not seek an amendment to disclose the essentials rcqu~r£d 

by law. Wn.at do th•~ auth<Jri tics s ~1y .:.s regu...:·ds st:ciking out 

a def ~nce of justification? 

li. is conveni~!ni.. co comrnli:nc·.:. '~ith those citcu oy 

Mr. George for the rospondants. Marks & Another v. William 

Boyd & Others (1939j 2 All ER 605 a cknowledgss th~ general 

rule .:md the hsadnote is appl.opr.i.atc. At p. ti OS ·- GOG it.. reads: 

b There ls not ~n aosolu~~ iul~ 
of practic~ cha Lg whenever ~ plea 
of jus~if icdtion is rais ~d in ~he 
common form 't.hat the word::; Gre 
true in substance and in fact,' 
an order for full par~iculars of 
the f c.cts and matters r2licd upon 
in support of the plea must be 
m.;.de. Each case must dep0nd on i t:s 
particular fact$r ~nd, where the 
charges made aro ~ufticiently 
specific, no general order fox 
particulars should :Uc made. though 
~n order may be mude for parLicu
lars of specific matters." 

Then c;aaam & oth.::rs v. Beuvt.r.orooic £~0wspr..vers Li;a._ tl9!:>9) 

~ y B 413 raised th~ issue of striking out. Bear in mind 

that since chere is a plaa cf justific<1licn, it is common 

ground that chc words complained of, are libellous. So the 

following passayes a.re ap1.... i'o r.::.it .era~:(~ at. p. 425 .. 

Morris L J s~id: 

~ ••• it is qui~e cl0ur that in 
giving pa~:iculacs of justifica t ion 
the d<~ff.:mdants ... re bound by tne 
particulors that. they have given: 
~hey canno~ go beyond ~hose 
particulars." 

On the issue of striking out:u Hodson L J sums .it up -'i..llus at 

p. 423: 

H ••• As 1 s 0e it, c..hc positioti 
being that the judge had to 
dccid~ , as a ma~ter of law, 
whether this defcncP ought to be 
allow~d to s~and or not, it is the 
s.:u~1e as if th6 applic~tl.oi1 bef or~ 
him had been an ;1pplicntion to 
strike out the. amGnded plea. The 
problem is the same and llnS t.o bt.; 
looked at in the same way." 
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Turning co ~hoaG authorit_ jcs r~forroa ~o by Mr. Spaulding 

for the appellant ; i.n Markham v .. Wernher Beit & Co. J;t..9_0.~l 

18 T L R 7&3 Lord H~lsou£y said at p. 7ti4: 

" ••• ~hen there wus hn dpplica~icn 
t.o strik<.~ out: 1_nose p::rticulars 
which purport.ea to .be ~·just.i£icat.ion 
on the ground that they constituted 
no jus~ification. Tho COULC of 
App~~l pointed ouc that those matturs 
which they had struck out w~rc 
irrel(;vant.( a.nd he a.greed wit.h t-heir 
Lordships in the Court b~low, but 
ho should have been glad to go 
further and to strike out ~11 the 
par\.iculu.rs. 11 

Then Lord Macnag~ten; 

"quite agreed that the pardgraphs 
were embarrassing to !.ho fair trial 
of the action." 

Lord Br·llnpton concurred nnd Lord Lindley, in agrct;ll\E>nl. . .- on 

the same page shows Lhe effect of whi.;.l.t Lheir Lordships he.id 

done. He is reported as follows~ 

a In agre~ing; said he regretted 
th~l there was not a larger order 
maa.c by the: Cou.r t of App8a.l. 'l'his 
was in cff cct an undefended acti~. 
~h6 dGfcnd~nl h&d no defence 
unless he produced at the trial 
evidence that the pl~int~f f s were 
thi~vcs and swindlers in the 
ordin~ry sense. Th:.: particula.=s 
furnished no evidence of ~:he~ kind 
and so far as he could s~a all 
the particul~rs might have been 
struci~ out. The.n' '"as ovary 
r€dson why the par~icula~s 
objected to should be struck cu~v 
and he was at & loss Lo know why 
a!1y of -..:.hem should hr.:.vc bc·:-:in 
i'•llowcd to st<lnd. •• [Bmph:.i&ls suppl.1..cdj 

It should be noted ch~t the particulars which the Court of 

A.ppeu.l allow:::J to stanu '>>Jer'~ of 11 fraudulent conducL v n anCi on 

t..h~t issue al:::>o ifhcir Lordships expressc::d t.ne vi?W i..hat, t.hose 

particulars ought to have bucn struck oul. Fleming v. Dollar 

{J889]~~ Q B D at· 380 is a further illustration of the 
I r' ; i 

principle of striking out a defence if it is found to be / { 
, I 

I ' 

embarrassing.. Two passages from Lord Coleridge C J are 

pertinent. At ·p.. 392 he said: 
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ii ••• Lord Campbr.}11 l:. J. , t .hen:: said 
in R. v. N f:.:wman l E • & D • at p • ':> 7 7 , 
thal the plea ct justificaLion is 
one and entirev ana z~ises only one 
issue, ~nd that unless the \1hoh~ 
plc~ is prov..:?d that issuc- must be 
founa for the plaintiff. Th~t 
indicates th~ will of the Court not 
t:o allow th::· plaintiff to O(': 

embarrassed, an~ i~ put upon the 
aefenct~nt apparently rather hard 
me.~sun.~, namely, that if his 
evidence shewed the truth of nine 
of th<:: charg~s macic L;y him against 
the: plaintiff / i)Ut did not. prove 
the tenth, his plea was not proved. 
~ha~ is strong ground for ~aying 
that upo:i principle and .:ipart from 
th~ words cf Order XXII., r.l, th0 
Courts would not tolerate a pl~a 
leri.ving in doubt what: the def end.ant 
Justified and what he did not. 11 

'l'hen towards the ond of his judgment, he shows what ought: to 

be done to a plea which tho court will not tolerate. At p. 393 

he Sdid: 

21 
••• The d\.!fendant will not 

p~rt1cul~rise~ in 0ff8ct, thercforeu 
he does not jus~ify. In my 
opinion Pollock 0 B., wus quite right; 
th~rafore, unless Lha acfenoant 
amends his pl~ading this cte~ence 
must:. n1.:: st.rue.I< out. 11 

conside:rc-.tion was given to 1nak.ing peremptory or 

•;an unless ord·~r" .i.n this cascv but in viow of Br. George's 

d.tUnission that it woula take ·:'l year to obtc:in the rclcv<mi.: 

infcrmationv ther~ would be no point. in m-:iking such .. m ordci_·. 

The.re i.s further authority of Hickinbotham v. Leach l(; M & W 

3ti3 or 152 E r, 510, uhose headnote reads~ 

~ ••• To a declaration for words, 
.imputing t:.o th~' plal.ntiff v a 
pc!wnbroker, t.hc~ t he had comm.it tea 
·c:no unfair and dishonouu~ble 
practic0 of duffing, that is, of 
replenishing or doing up goods, 
being in his hdnds in a damaged or 
worn-out conditionv and pledging 
thorn with other pa.wnbrokcrs, th0 
d~fendant pleaded, th~t tho 
plaintiff did replenish and do up 
divers goods, being in his nands 
in a damaged or wol.n-our. conditio.o, 
.;:;.nd pledgC\ thr:Jm with divBrs oUi-;r 
paw:ibrokers. Held bad on special 
demurrer, as not ncing suf£ic1ently 
specific." 
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It is clear r.hat. L.he plea oi justification must be struck out 

as tne ~esponctents are unaole to particularise. 

As for the plea of qualif iea privilege. the same 

principles apply. Once lhe responcten~s failed to set out 

cil.curnsr:ances which were capable of establ.is.tung that the libels 

were publishe~ on an occasion which was privilegetl, the 

pleading mus~ be s·Lruck out. Se~ Elkington v. London Associa

tion for the Protection of Trade Ll9llj ~/ T L R 329 where the 

defendant was ordered Loplead specifically ~hat Lhe libel was 

publ.Lshed .Ln c.ircurns :.:.ancts :.ihen d response wa.:; mad~ ·co a 

member of the associat:ion, if t.ne O€'fence of qualified privilege 

was L~ing relied on. As noted earlier, und~r nei~her of the 

claims made uncl€:r this hcau, proceedings in s·.:cr::t b·..:fore a 

foreign tribunal o~ damaging allega~ions which are still undor 

investigations, is there a duty co publish. So no claim for 

qualified privilege coulu be p~operly made. At this stage, 

it should oe noted that the claim for furtn~r and bet~er 

pdrciculars requested by the appellant in his l0~~er of 

J~nuary 24 199~, was so extensive thaL the implication must 

bb that there was no proper pl0aded defence untiar this head. 

~'lh~.a Lhc.;r:c is no valid plea, ·t.he purport:;::d plea of qualified 

privilege must b2 struck out. 

In thes·c. circumstances, the appeal mus L. be o.llowed. 

The appell~nt Abrahams must have tdX~d or dgr~~d costs both 

h~rc;; and below. 'l'hc case mus"L be r ~:.m.i.t.ted to tho Supreme 

court for any furtner interlocucory s~~ps that m~y be 

necessary, as for inst.ancc, i..nc sununons for directions. 'l'h0. 

practical effE.ct. is that. the trial will !lave 'Lo oe set down as 

undefended as regards liabilicy. 

This was also the r0sult of th12 ruling by Edwards J, 

when he refused to S9"t. as id<-.: the dcfaul t judgment obtained 

by the appellant. As indicated earlierr this Cour t set aside 

that default judgment and purm.itt~d th{:! r(.;spondents to file 

a def enc·:.:?. Since however, both defences as filedv wert: found 
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wanting in la~and ~hE respondents a~c uaanlc ~o p~rt1cular1Ye, 

tl!cn both defenc~s must be struck out.. So this c..:ourl:., by 

resorting to its inherf.:!Ilt ju.ci.sdiction, h·\S granted larger 
--

orders t:hr'ln that sought in tho summons for furt..hcr dnd bet.ter 

par~iculars. The orders are to strike out the pleas of 

justification and qualified privilege, bcc&use the responden~s 

nave failed to disclose reasonable answers to the appcllAnL's 

s"t~t.ement. of claim or, to use tne "mrcis of Lord Eshcr in 

Zierenberg (supra), 1.-hc pL:as of just.if icfa"Lion and <:J:Uulified 

priv.l.1'.:ge are:: bad an~ t.h£ respondent will bn prccluacd fL·or11 

rc:lying on ::hem. 

e 
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P~'J.'TERSON, J.A (AG•) 
, 

I have read the drdf t judgment of Downer J h i n which the 

facts of this case and his conclusions ar~ clearly set out. I 

w.tll make a few brief comments, although I am in agreement wit.h 

his conclusions. 

The real issue before us is whether the plaintLff is 

en~itled to the further and better particulars sought of the 

defendants. The defendants have pleaded justification and 

qualified privilege in their defenc~. Thn plea of just ification 

must cl~arly and unequivocally stdt e th~ fac~s r~lied upon in 

support thereof, unl~ss the defamatory words can by Lhcmselves 

disclose the issues. The defamatory words complained of by the 

plaintiff are suff ici3ntly stated ln th~ judgm~nt ot Down~r J A, 

and in my view, they arc in nature gc·ncral charges of various 

instances of gross misconduct by a Minist8r of GovGrnmcnt ln 

t:he ex~rcise of his functions as such. In 1'.t:i.os ·.:-i ciL"cumstanccs, 

th~ defendants' plea of justification muse contain sufficient 

particulars to inform t.h~ pla1nt.iff of ~he va:t.ious specific 

charges against him, and the pr8cis~ facts on which ~-hey will 

rely to prove the t.ru-t::h of th0 charges: [Zierenberg & Wife v. 

Labouchere [1893] 2 Q.B. 183). 

The defcnaants hav3t in their dQfCDCPg set out what ~hey 

say ar~ thz particulars relevant to t.iH.~ ir dcf~ncc. In my view, 

they have not given specific into~md~ion thdt will ~nlightcn tna 

plaintiff of the charges againsc him. The "pdrticulars" scared 

in ~he defence have not takon the matLer beyond the rualms 

-of general charges in nature; nor is the affidavit of 

John Gentles of any help in ~his regard. 

As Lord Eshe.c MR stated - Zierenberg case (supra): "If 

the instances are not put into th~ plea ~he particulclr~ must b8 

as precise as would be necessary in an indictmen~." Accordingly, 

I too agree that ~he plaintiff was ~ight in requosting further and 
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bet~er particulars from the def~ndants. The usual practice is 

chat an application for furthgr dnd b~ttcr p~rticulars ls not 

made before th~ hearing of the summons for direct:. ions, imt in 

a cas0 such as this, where the defence lacks thG rcl~vant 

particulars, th~ court will consid~r an applica~ion for such an 

order. I think it is t.rur:: to say that some of t:~•Ei particulars 

requested are not of such a naturo "as would b~ necessary in 

an indicuncnt., i~ but others arc, and c ·::rtainly th~ dcf.z!'lciants 

ought not to have ignored tne plaintlff 1s rcqu~st. If Lhc 

def~ndants cannot supply th~ informationp then they cannot rely 

on the defence of justification, and that dsfcnc~ will be struck 

out as ombarrassing. 

I hold that th::: lr.arncd judgQ arrGd in rafusing tho 

application of cha plaintiff tor an cider thar tha dcfandants 

deliver f urtner and bct~er particulars of the plea of justif ica-

tion. 

The facts and circumscanc~s on which lhc dcfenaants intend 

to rely in proof of th~~r plea of qualified privilege, must b~ 

particularised in the plea: (Elkington v London Association for 

the Protection of Trad_e l 19111 27 T L R 329). Downer J A has set 

out in his judgment tho particulars plcad~d by the dsfcndants, 

and I think it is unn8cessary to repeat thorn. Those particulars 

arc; numbered (i) t:.o (viii). Th::: first s.i.x i•part.iculars'; show that. 

there is in progr~ss in the Uniced States of America, and apparentiy 

in Jamaica also, i!'lvest i gat: ions into suspected paymen ~s road€. to 

Jamaica Governm;:;int Officials by public r -:.'1c1tions ano adve.cti.sing 

executives in the United States of America ior ~hn awrtrd of 

contracts by Jamaica Government agencies to the firms of t hose 

£xecutives, and that the plaintiff is a key figure ir. the invosti·· 

gations. So far, those particulars do not go beyona stating the 

fact of invest:.igations being madt.!, and in my vi;:!W, they do not 

state wi"t.h sufficien·. particular.: ty, the ci.rcumst&nces and facts 
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on which the defendants can rely in support of their plea of 

qualified privilege. 

But the seventh particular is ~h0 on0 to which Mr. Spaulding 

has directed his attention and it is in r~spoct of &hat particular 

that he requested fur~hcr and bet~0r paLticulars. Perhaps for 

emphasis I should set out that paxticul&r. It reads thus: 

"(vii) An allog~tion of fr~ud agains t 
a former Minister of Tourism 
and a H0mbsr of Parliament. is 
of gr~a~ int~rast co th~ public 
of Jdlllaica.n 

ThG plea of qualif icd privilege is open to th0 dcfandants 

when they publish c.. fa_ir and accura-tc r~po:r-t of c~"rta~n proceedings 

which are of public intersst, withou~ malice, and they ncted under 

a sense of duty and it is in the public's int~rcst ~c ruceiv~ tho 

r~port. But if they are to rely en such ~ defcnc£~ , then they must 

give the plaintiff sufficient facts ~nd circumst~nc~s so that he 

will Know the case nc has to me.ct and to ~nablc him to rBply. The 

nature of the acts alleged will dicta~~ th2 d~yrc~ of c ortainty and 

particuldrity raquircd, and Nr. Spaulding's rPquost for further 

and better particulars in this n:.gard, emphasises th(; lnck of 

particularity in ~he d~fcndanc's plea of qualified privilege, and 

clearly showathc absolut0 necessity for the particulars to be 

supplied. What took place before the Grand Jury in the United Statos 

of America must br:! disclosed. Ic sc'3ms quit<:, clear to me t.h4tt 

delivery of th8 fur t her and better particulars requested ought to 

have been ordered by th·:: learn'<)d judge. But hr. George has frankly 

expressed doubts as to whether inform.:\tion of tho proc~0dings 

before the Grand Jury will b~ available to the d~f~ndan~s, and 
~ . 

r · ~ven if they wero, then possi~ly they could not be obtainea within 

a year. 

Having r e·gard to the adnu.ssions of counsel for the defendants, 

and the obvious inabilit y of th·~ dof-::ndants to fil0. c-, defence with I 

// 
sufficient particulars to support pleas of justif ica l ion and of 1 : 

! · 
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qualified privilege, I think it would be ludicrous to oracr further 

and better particulars. l too am of th~ opinion Lh~t the proper 

course for this court to adopt in the circumstances, is to invoke 

the exercise of its inherent jurisdic~ion ~o sLrikc out pleadings 

that arc embarra&sin9 11 and accordingly, to strike out those parts 

of the defence which relate to a plt:C! of just.if icn·:..ion and qualif i•ad 

privilcgG. I ~gr€3 with ~he ordar proposGd by Wright and Downer JJA. 

WRIGHT, J.A. 

Appeal allowed, defences of justifica1.ion and qualifir;;id 

privilege struck outv Order in Court b()low sot a.sido1 appellant 

to have his costs of appeal and costs bolow to be t~x~d if not 

agr~ed. Matter r~m'tt~ . c. . - -i "" to tne Supreme Court• 
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