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Ili_THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NU. 93/52

Repded i 2L TLR P |
ﬁf BEFORE: 'I'HE HON. MR, JUSTICE WREGHT, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTiCE PATTERSOHN, J.A. (Ag.)

BETWEEN ERYC ANTHONY ABRAHALS PLALNT1FF/APPELLANT
AND THE GLEANER COMPANY LIMITED
AND DUDLEY r".'L'OI\E.‘J DEFENDANTS/RESPONDENTS
‘\\
\\

- - \ -
Winston Spaulding, Q.C., B. J. Scott, §.C. and
Susan Richardson, iastructed by Clough, Long &
Company, for the appellant

Emil seorge, O.C. and Richard Ashenheim,
instructed by Milholland, Ashenheim & Sione,
for the respondents

October 25, 26, 27, 28, 29, 1993 and January 24, 1994

WRIGHT, J.A.3

Having had the benefit of reading che judgment in draft
of Downer, J.A., I shall not advert to the facts beyond the
necessity of demonsirating my concurreuce wiith whe course he
523 proposes.
= Once again the citizen, like the sirzpling pavid, is
confronted with the awesome, but necessary, power of the press,
the Goliath of the %guationu Public officials need to be wary
of the press, the people's watchdog, but at the same time so
incredible is the power which it exercises that the press is
not lefr to run amuck but must abide by the legal leashes which
apply in order t» prevent avoidable damage. In other words,
the press must respect the rules which apply to its operation,
By October 13, 1992, the date when the Summons for Fuxrther
and Better Particulars was heard by Bingham, J., fully five years

had elapsed and, if ihe contention of the appellant be correct,
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and I think it is, there iiad not been by that iime a proper
defence filed to what are undoubtedly vzry damaging allegations.
The learned judge dismissed the application which can only mean
that in his judgment the appellant is not entitled to any of

the very detailed particulars sought.

There is no eguivocation about thie very serious charges
of corruption levelled against the appellant and there has
clearly been no endeavour to nullify the cffect of those allega-
tions. The appellant complains in paragraph $(i) of the State-
ment of Claim:

"The Plaintiff on September 17, 1987,

after the publication cf the libel

complained of in parvagrapih 3 spoke

to the Second Defendant, andé at the

Second Defendant's request sent to

the Defendants a statement denying

the allegation. The Defendants

neglected and refused to punlish the

said scatement in breach of the

undertaking of the Second Defendant

to do so in the Star newspap=r of

Ceptember 18, 1587.°"
What the respondents did was to exacerbatc the situation by pub-
lishing the libel in the Daily Gleaner of september 13 and then
on Septemper 12 by a clarification in thc Daily Gleaner removed
any possible doubt that the appellant was the butt of their
accusation. Such tenacity in pursuit would indicate that the
respondents are fully justified and can support their actions
with facts. And yet the defence for which particulars are sought
is dated 18th Dccember, 1991 - over four years since the last
publication. Be it noted that in the iniervening years, without
any adjudication on thc merits of the case ihere have been five
judgments - a judgment in default of defence which was later
sought to be set aside in a hearing which lasted eight days
before Edwards, J. who refused the application; two judgments
of this court, the first setting asidc the judgment of Edwards, J
and the second refusing conditional lcave to the appellant to

appeal to Her Majesty in Council. The £ifth judgment was that

of Bingham, J. refusing further and better particulars. 1Indeed,
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the years have been prolific in the production of judgments, the
instant being the sixth and yet the appellant is no more able
today than he was at the commencement of those proceedings to
identify with clarity who are his compznions in crime.

The respondenis took cover behind the defence of Justifi-
cation and Qualified Privilege, defences which present their
own difficulties,

Justification

This plea appears at paragraph 5 of the dcfence thus:

"The words set out in paragraphs 3, 4 and 5
of the Statement of Claim arc, in their
natural and ordinary meaning and without
the meanings alleged in paragraphs 6 and 7
of the Statement of Claim, true in
substance and in fact."

There is a cardinal rule which was stated long ago by Darling, J

in Mangena v. Lloyd (1908) 98 L.T. at page 643 as recorded in

Gatley on Libel and Slander 7th Edition at paragraph 1036:

"A defendant should never place a plea
of justification on the record unless
he has clear and sufficient evidence
of the truth of the imputation for
failure to establish this defance at
the trial may properly be taken in
aggravat.on of damages."

This requirement was guoted with approval by Lord Denning, M.R.

in Associated Leisurc Ltd. and others v. Associated Newspapers

Limited (1970) 2 All E.R. 754 at 757-8.

But that is not all. There is the very relevant require-
ment, which is at issue in the instant case, namely, the supplying
of particulars. There is, however, an important distinction on
which the respondents before us soucht to rely:

"Where the libel imputes a specific offence
e.g. that the plaintiff on a day, and at a
place named, stole a specified article, it
is sufficient to plead ‘The said words are
true in substance and in fact.' In such a
case particulars of justificaiion will not
be ordered." See Gatley on Libel and Slan-
der 7th Ed. para. 1046; Gordon Cumming v.
Green (1891) 7 T.L.R. 408,

This rule was subjeci to some modification in Marks and another

v, Wilson-Boyd and others (1939) 2 All E.R. 605 in which the
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Court of Appeal (Scott, Clausen and Goddard, LJJ) held (headnote):

*There is no absolute rule of practice that,
whenever a plea of justification is raised
in the common form ‘'that thc words are
true in substance and in fact' an order
for full particulars of the facts and
matiers relied upon in support of the
plea must be made. Each case must depend
on its particular facts, and, where the
charges made are sufficiently specific,
no general order for particulars should
be made though an order may bc made for
particulars of specific matters.”

However, the court was careful to observe at page 609:

"We think it right to emphasize that we

are neither laying down nor cver-ruling

any point of importance relating to

practice, but are mercly dealing with

the fac:ts of this particular case."”
This was a case in which the defendants were resisting an order
to give full particulars of the facts and matters relied upon
in support of their plea of justification. The alleged libel
was contained in lengthy letters and forms of statutory declara-
tion published to a large number of persons interested in the
Whiskey trade in connection with cvidence given by the plain-
tiffs at a public enquiry in the United States of America by the
Federal Alcohol Administration of that country. The court

dismissed the defendants® appeal.

In Wooton v. Sievier (1913) 3 K.B. 499 it was held, inter

alia:

"That where a defendant raiscs an imputa-
tion of misconduct against a plaintiff,
the plaintiff ought to be enabled to go
to trial with knowledge of thc acts
which it is alleged he has commitited and
upon which the defendant initends to rely
as Justifying the imputation; and that
if che particulars arc such as the defen-
dant ought to give, he cannot refuse to
do so merely on the ground that his
answer will disclose the names of his
witnesses.” See also Zierenberqg v,
Labouchere (1893) 63 L.J. 895,

Before us Mr. George, Q.C. contended that the allegation against
the appellant is a specific one of receiving “kickbacks"” and
that, accordingly, no particulars are reguired. But the defence

must have been otherwise minded at the time when the defence was
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filed because it purported to have supplied particulars in para-
graph 5:
" PARTICULARS

1. John Gentles, a former Director of
Tourism during the time when the Plain-
tiff was Minister of Tourism, swore to
an affidavit on the 1l4th January, 1988,
in which he says inter alia that he
identified the Plaintiff's signature
before a Federal Grand Jusy on a num-
ber of documents including public
relations and advertising contracts
and cheques either drawn oy or made
payable to the Plaintiff or negotiated
to the Plaintiff.

2, Federal authorities in Connecticut,
U.S.A., are investigating pubilic
relations and advertising executives
who are suspected of making payments
to Jamaican Government Cfficials for
the award of contracts cy Jamaican
Government agencies to the firms of
those executives.

3. The words complained of at paragraphs
3 and 4 of the Statement of Claim were
received by the Defendants from a
usually reliable source, namely Asso-
ciated Press of 50 Rockcfeller Plaza,
Hew York, U.S.A."

But if the purpose of supplying particulars is to prevent
the element of surprise at the trial, which is indeed the case,
then it is difficult to see how these particulars could suffice.
However, Mr. George, Q.C. submitted that long pefore the defence
was drafted the appellant was in posscession of Gentles' affidavit
with the facts. That affidavit dated January#, 1988, was filed
in support of the respondents' application to sct aside the
default judgment. And it is contended that by reference to that
affidavit the appellant would know what is being said. The seven-

paragraph affidavit reads: .

m I, JOHN GENTLES, being duly sworn,
make ocath and say as follows:

1. My true place of abode and postal
address are at 400 East Randolph,
Chicago, Illinois, U.S.A. and I am
a Hotelier,

2. I served as Difector of Tourism in
Jamaica ‘from about Decembcr 1980
until February 1983. iIn about the
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. month of April 1981 I was also
appointed Chairman of the Jamaica
Tourist Board.

3. I have read the words set out in
paragraphs 3, 4 and 5 of the State-
nment of Claim f£iled herein.

4., The words set out in each of those
paragraphs are true in substance
and in fact. New York business
executives in fact paid kickbacks
to Jamaican officials for lucrative
tourism promotion contracts.
Included among these payments were
cheques either made payable to the
Plaintaiff and further negotiated
by him.

5. It is true that the United States
of America federal authorities in
Connecticut are investigating pub-
lic relations and advertising execu-
tives suspected of making payments to
Jamaican Government officials for
the award of contracts by Jamaican
Government agencies to the firms
of those executives.

6. The matters involved are currently
being investigated by a Fedecral
Grancg Jury in Connecticut aforesaid
and I have given evidencce before
the said Grand Jury. I was asked
to identify a number of documents
and the signatures therein and
these included public rclations and
advertising contracts and cheques
either drawn by or made payable to
the Plaintiff or negotiated to the
Plaintiff and on which the Plain-
tiff's signature appeared. I iden-
tified the Plaintiff's signature
on those cheques.

7. 1 am aware that the Plaintiff is a
key figure in the Federal Grand
Jury's ianvestigation.”

The vice inherent in paragraph 4 of this affidavit is
that it has arrayed against the appellani: a host of unspecified
New York business executives. Can these allegations be called
particulars? The fact is that these so-called particulars
emphasize the need for particulars. But paragraph 5 has gone
even further in that it implicates the appellant in the drawing
of "kickback" cheques. Nowhere has Gentles said he was privy

to the drawing of any of those cheques. It folliows, therefore,

that hearsay ‘evidence is involved with every cheque to which he
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seeks to connect the appellant the amount of such evidence
depending upon how devious are the "kickback" schemes.

Despite these obvious deficiencies it was made abundantly .
clear that the respondents had no intention of providing any
further particulars because Mr., George, Q.C. submitted that they
are relying on the veracity of Gentles and that if the appellant's

|
signature appears on even one of the cheques that would suffice.

Further, when he was asked what time would be required to comply
with an "unless order" he responded that he could not tell then
he ventured one year about which he said he was serious. The \%
position, then,.;s that already six years have gone since the
publication of the libel as well as of the filing of the State-
ment of Claim and now the projection of the defence is that it
would require another year before the appellant would be enabled
to ;ile a reply to the defence. Haply, therefore, the case might.
come on for trial in an overall period of around ten years! Such-
a situation is indeed embarrassing. No court could be expected
to lend its support. But fortunately such an outcome need
not be. Quite unwittingly Mr. George, Q.C. has supplied parti-
culars of justification, not for the libel, but for the course
proposed by the court. 1In explaining the delay in filing a
defence he said thaf w;s due to the difficulty in obtaining an
affidavit from Gentles. Further he had sought to obtain copies
of Gehtles' evidence before the Gran& Jury and of the record of
the proceedings but, having sought legal opinion, he was advised
that it was extremely difficult - almost impossible - to obtain
such documents. However, at this stage he intended to apply to
the court for the documents. What he had learned is that the
proceedings. before the Grand Jury are private hence the diffi-
culty encountered. It is clear, therefore, that the respondents
do not have and socannot supply the requisite particulars even
within a reasonable time.

The appellant's main thrust was to obtain the particulars

so as to be able to reply to the defence and send his action on
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its way. Mr. Spaulding, Q.C. was therefore quite reluctant, as
if unprepared, to apply to strike out the defence. However, he
did eventually aggregate the admitted deficiencies of the defence
and since such a course can be accommodated under the second
prayer in his grounds of appeal, viz:

"Grant such further or other relief which

the Honourable Court may deem appropriate

in the circumstances."” '
he did move the court to strike out both the pleas of justification
and qualified privilege. As to this latter plea, the judgment of
Downer, J.A. has amply shown its irrelevance to the case and
requires no-further treatment by me. With regard to the plea in

paragfaph 6 of the defence "that the defendants will also rely on

section 7 of the Defamation Act” it is sufficient to say that it

|. - - -has_been _clearly demonstrated that the defendants are in no posi-

tion to -justify any of the charges_against the plaintiff.

In the circumstances, not only is there no defence to the -~

-

action but to further prolong the.agony would be embarrassing.
Accordingly, in exercise of the court'’s inherent jurisdiction,
the defence is ordered struck.out and the case is hereby remitted

-~

'\ilgqxghe court below to be proceeded with on the basis that there
is no defence. The appellant.is to have the ccsts of appeal and

in the.court below, .

-



DOWNER J A

The appellant, Eric Anthony ibrahams a former liiniste:
of Govermwent, has scught by way of a summons, further and
petcer particulars from the respondencs, the Gleaner Company
Limited and iis editor in chief, Dudley Ltckes. Tiis reguest
15 in respect of their defence to tne libel action he has
instituted against them. It was Bingham J wiho disiissed the
summons and this has given rise to an important interlocutory
appgal. It is important because firsily, it cmphasises the
court's insistence in advearsary proc: .dings Jhat an
appropriate defenca is filed before it 15 permissible to set
down an issue for trial; and sccondly, it demonstraies ihe
requirement for proper avermenis in tae defence, in ordexr chat
the constitcuticnal guarantee of the right to a faix hearingxl
within a reasonablr time, enshrinad in sacuion 2v (2) of the
Constitution i1s afforacd to the appellanc Abrahams.

in oraer to understand the sigaificance of Lhe issues,
it 18 necessary ©o advexrt to the hisiory of tag action. The

action was instituvca from as fair vpack as Z24ith September

Fh

1567, in respect of aruvicles published Iin the 3tar o
17ch Seprempber and the Gleancr of 1ldih and 1Yth scptembur 1987.

AN appearance was antered bu. no defoence was filed. Becausc

of tne failure to file a defence within the requiread timg,

the appellant Abrahams entered a judgmen: in detfeult on

23rd October 1987. The next stage was that the respendent

Company and :.§ editor brought proccedings to sct aside tha
interlocutory juagment in defauly, and che respondcnus ware
unsuccessful in that regard before Eawards J on

16th December 198&. This Court (Wrighi, Downexr, Binghan (Ag.))idda
on 1lth December 1991, set asid. the orxrder of Edwards J and

gave the respondenis leave to file a defence.



The appellant iAbrahams then soughnt leave to appeal to
Her majesty in Council co restore the defauli juduyment. This
application was refused: (Rcwe P, Wright & Gordon)JJA, on

1sth February 1992. The respondenis having by tinen filed

their defence, tne appellant Abranams sought further and bztcer

particulacs wichl respcct to the issucs of just:zfication and
qualified priviiege. Bingham J dismisscd th2 summeons on

13th Gctoper 1Y9z, ana from his order Aprahams nas appealed.
1t is worch noting that for six y=sars interlocutoxry

hearings have oecn pursued and as yeo theie 1s no summons for
directions. Tnis facuor must be porne 1in mMina in resolving
the 1issues i1in this appeal.

Did the defence disclose a plea
of justification?

The appellant's stutcment of claim seis out 1n its
entirety, the arcticlc published in the Star of
Septempbes 17 1987. [t 1s necessary to irefer vo axtracts
which pinpoint the gist of the libgcl.

* "All I can say is I suspcected the
Minister of Yourism was oxacting
a toll,' the writer, Robin Foole
of Westport, told tha Advocaie of
Stamford i1n « copyright story
publishoed Tuesaay. ‘Call it a bribe,
¢zll ii anything you want,' said
Moorz, tih~ author of 'The Freanch
Connection,' & novzl or urug
smuggling.®

Then unaer the caprtion Key Figure the acticle  continucas

“"Hoore said Monday thet hais

files helped lead Fedecal agents

to suspect thab Anthony Abx«haas,
Jamaica's former Tourism Mi:nister
was being paid by American business-—
men for the mulii-million dollar
tourism co:craces.”

Then the articles further stauve:

"Moore, 61, said the notes in his
diary are imprcssions of wnet was
going on botween Abrabams aad

~he United Statws companies. The
subjects also appearcd in letters
between him anéd friends in Jamaica.



"I have not definicive pioof that
this aver huppened - 1t was just
3 suspicion of mine, ‘' Moorc said.
‘Peoplc were talking. Therc was
no secret about the situation
with the (formci) Minister of
Tourism.*® "

Faragraph 4 of the statcment of claim rcads:

"4, On paye 2 of the Daily Glezner
newspaper datced Sepiember 18, 19%7,
under the hrfading 'Robin lMoore: I
suspccred Jamalican Tourism HMinister,’
the Dcfendants maliciocusly and
falsely printed and published of
the Plaintiff and of n~im in tho
way of his said officss and
occupations and in relation to his
conuuct chercin, the followang
defamatory wordés:"...

Those defamatory words which followad woere substantially a
repetition of the article in the Star.

Further on page 3 of thc Daily Gleancr of

September 19 19%u7, under the caption "Clarification™ the

Gleaner made it clear tiat the words in the article referrad

TO Abrahams and not the then current Minister of Tourism,
the Honourable Hugh Hart. 1t was further alleged in che
stactement of claim, that the natural and ordinary mwuaning
of‘the words in the acticle was that the Honourable Minister
was guilcty of criminal conduct as prohibited by the common
law and the statutory provisions of the Corruption Prevention
Act. Even on the most favourable ianterprotation, this was
a grave charge to makc. 1f an action for libcl had not beon
instituted by Abrahams, then havaing regard to the
constitutional implications, it might well have been
appropriate to havea set up a Commission of Enguiry or consiuer
the institution of criminal procezdings againsc him.

Tne Drafv Defence of 18th January 1988 whicn sets out
the defence of justification &t the hearing to set aside the

default judgment, readss
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"5. The words sct out in paragraphs

3 ana 4 of the Statcumsnt of Claim

Are Lrue 1in substance and in fact.”
It is a requirement of law that ocfore a aefence of justifica-
tion is raised, counsel ought to have knowledge of the truth

of tne lipcel: seec Wootton v. Sievier [1912) 5 K B 499 at

P. 50o. Even more emphatic is a later statement by

Lord Denning i R 1n Associated Leisure Ltd v. Associated

Newspapers 11970 ¢ All E k 754 at p. 757 winich said:

“.ee L am sure Devlin J did not wish
in any way to dactract from the rule,
well scttled, which I will road

from Gatlcys:

A defendant should nover
place a plea of juscification
on the record unless he has
clzar and sufficicont evidance
of the cruih of thce imputation,
for failure to astablish this
defence at thc trial may
properly be taken in aggrava-
tion of damages.’

1 have always undecstood sucih to be
the duty of counscl. Like 4 charga
of fraud, hc must not put a plea of
justification on the recora unless
ne has clear and sufficient cvidence
tO sSuppoLt ii.”

Bearing in mind the libels published in the "Gleaner" and
the "3tar", the fcllowing p~ragrephs from thc affidavit of
John Gentles, formcr Direccor of Tourismm aated

léth January 1986 are impertant:

"3, I heve rcau the words set oul
in paragraphs 3, 4 and 5 of the
Statement of Claim filea herein.

4. Tho words set out in each
of those paragrapns Aare crue in
substance and in fact. New York
business executives in fact paid
kickbacks to Jamaican officials
for lucrative tourism promotion
contracts. inciuded among these
payments were chegques cither made
payaple to the Plaintiff or
negotiated to the Plaintiff and
received by the Plaintiff and
further negotiated by him."
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Having regard to tois affidavit evidience, the goneral
averment in piragraph 5 of the draft defence adverted to, was
permissible in seeking leave to sot aside a aefauli judgment.

As Lora Esher puts it in Zierenberg & Wife v. Labouchere

i1d93j 63 L J 89 ac p. 91, artzr explaining tho manner of the

old pleadings, he¢ then states the modcrn mode as fcllows:
".a. Afterwards the rulc of pleaaing

was changed,; and it was allcowed in

tnt plea to plcad a justcification
generally, but the defendant was still
bound peforc the trial co give the

same particulars as pbofore had been
put in thz pica if thcy were reguired.”

This principle has becen further rcfinea whoen the defence
Pleaded, sceks to justify a particuler meaning: sa¢ Lucas-Box

v. News Group NewspapersLtd. {19s6o: 1 W L R 147.

It 1s clzar that counsel for the rospondent must have
racognisea, given the gzneral charg~ c¢f bribery and corruption
in che pleadoed defence, particulzrs compaiaple to that
required in an indictment, were nec:ass.iy. Edwards J, in
his juagmeni to set aside the default judgment at page l4
secs out the relevant authorities:

“ 'When setcing up « plea of justifica-
tion a defendant must plcad his case
with sufficient particulars to enable
the plaintiff to know cleariy what 1s
the case, what 1s the possible dctama-
tory meaning of the words complained
of, whicih thc defendant is seeking to
justify. So said Ackner L.J. in
Lucas-Box v. News Group NewspapersLtd.
{1980} 1 A.E.R. 177 at 1y3." *

Thon in Viscount LeLfisle v. Times NewspapersLtd. [1687]

3 A1l E R 499 &t 507 Mustill L J as ne then was, saids

“The essence of the decision in the
Lucas-Box casc (and here it may heve
broken new ground) is that the
justification nust bu pleadad so as
to inform tho plaintiff and the ccurt
preciscly what mcaning the defendant
will seek to justify." {Emphasis
supplicd]
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Furth2r, in Prager v, Times NewspapersLtd. (:98¢: 1 ALl E R

p. 310 Wicholas L J ssad:

“whatcver may have boon the practica
to date, in tuturc a defonaant who
is relying on a plea of jusvifica-
tion must make it clecar <o the
2laintiff what 1s the case which he
1s setting up. The particulars
themselves may make tuis cloar,

but i1f they 2r¢ amb.guous then tho
situaiion must b wmade uneguivoczl.™

1t is now obligacory to c¢xemine . hc pariiculars in th detence
to dererminc whevner the appellant’s claim for furiher and
petter particulers was justified. Paragreph 5 of the defaencc
reads:

o PARTICULARS

(1) John Gentles, a former Dirccuor
of Tourism during the timc when
the Plaintiff was Minister of
Tourism, swore to an affidzavit

~ on the 14th January, 1968, in

4 which he suys initgr alia that

£Gi> h2 identifised the Plazntiff's

- signacure berfore a Federal
Grand Jury on a number of
documents including public
relations and advecstiising
contracts &nd cheguces either
drawn by or made payable to
the Plaintiff or negotiated to
the Plaintiff.

(2) Fedcral authoratiss in

Conaectaicut, U.b.A., ~Are
investigating public relatioas
and advaertising exccutives
who are suspectcd of meking
payments to Jumalican Government
officials rfor iic avard ot

(;§ coniracts by Jamsican Government

s agencies o che firms ot those

RXQCULIVES.,

(3) The words complainec of ac
paragraphs 3 And 4 of the
Statement of Claim wercs rcoccelvoce
by the Defendants from a
usually relizble sourcce, namely
Associcated Prcss of 50U
Rockefeller Plaza, New Yoxrk,
U.5.A."

As the defendant must be afforced his consiitutional guarantce
of a fair hearing beforc an impartial tiibunal:.[see

scction 20 (2) of the Constitution] he musi know of the identity
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of the public relations and advzioising conir.acts which
purport to =astablish cthat =zhe appellant was the reeiparent of
bribes. Further, the cheques drawn by him or nade payaele
or negotiavcd by him must also be identifaed.

Proper pleadings are essential to our adversary sysicm
especially wherce jury trials are the normal modes st
section 45 Judicature (Supreme Court) acr. If the identity
of'ihé &6cumah£é‘and negotiablc instruments i1s denicd wo the
appellanit Abrahams, how would h¢ propare has defcnecc?  if cha
documents were ideatified, therc moy well be an applicetion
for discovery of documentis or as is the practice in thesc
courts, there is an agreed bundle and furtiter itherce may «ven
be interrogatories. But the mandatory first step is to
provide further and better particulars in the pleadaed defaence
if evidence is to be adduced at the trial on this issuc.
in thas instance, 1t is permissiblc to comnsidcer whether tne
plea of justification ought to be stsuck out as not disclosing
a dacfence as the defence anda particulzars as dratfted, arc
embarrassing. It was in that context that lir. Geoige was

asked 1f the court were minded to make & peremptory or

“unless order” as in Zierenberqg & Wife v. Labouchere, what tine

would be requested. His respouse was that the rospondonts

to obiain informztion from the Federzl Grand Jury which was
secrer, and that it would require z ycar. Tho circumstancas
would have to be exceptional to warrzint a further dclay in
these procezdings as they would scverely prcjudice the
appellant Abrahams. He woula be dobarred from knowing the
identity of the documents and thercfore from any furiher
necassary interleocutory steps. If the evidence was not
available the plea should not have pean cntered.

T would find that the facts plcaded in paragraphs 1

2 and 3 arc not capablc of being the basis of & plea of

e e
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jJustification and if allowed to scand, would embarrass the
appellant beccausc the documents are not idontified by Gantles
and the invastigations by Federal authoritics cannot, by
thoemselves, justify an allegation of pribery, as published.
Further, merely to repcat a liwcl bacauss it was racuived
from &2 reliablo source, could never amount to jusuification:

sce Donovan v. Thwaites {1824] 3 B C 55& or 107 B R 840 anu

McPherson v, Daniels {1529 10 B C 263 or 1UY B R 44%4.

Although the request was for further and botter parcaculars,
consideracion ought to be given as to wilether a larger order
ought to pt granted.

Could the facts averred in the

alternative ever amount to a plea of
qualified privilege?

The failure to establish a plcs of justification dods
not conclude the mattcr as tha raesponuenis have entered in the
alternative, a plca of qualifiod privilege. Perhaps 1t is
neccssary to advert to the sffauct of the plcadings as stawed

by Morxris L J in Cadam & Others v. Beaverbrook Newspapers Ltd.

{1959) 1 Q B 413 at p. 445. it runs thus:

¥eee Lt 1is quite cle:r that in

giving porticulars of jusiifica-

tion the defcndents are bouna by

che particulars that thoy nsve

given: choy cannot go beyond

those particulers.”
As this 1s a principlc of general npplicabiliiy, it also
applies to qualified privilege. Also the guestion nust e
posed, as to whether the fact that Unites States authoritcics
and the Ministry ot Tourism in Jamaica were carrying out
investigations, that could be the occasion which aitracted
the protection of qualified privilegz. Additionally, the
fact that an allegation of fraud agoinst a Minister of the

Crown is of great intcrest to the public of Jamaice, cannot

make publication of a iibel privilcgzd.
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50O 1t 1S appropridaic now to exemine paragraph 7 of
the defence which reads as follows:

“7. All of the occasions of alleged
publiication werc occasions of
gqualified privilegc.

PART{CULARS

(i) The United Statcs of America
Fea~ral author:ities in
Conng¢cticut, U.S.A.,; arc
investigating pubdblic relations
and advertising cxecutives
who «re suspectod of making
payments to Jama.ca Govornaent
officials for the award ot
contracts by Jamaica Government
agencics to the firms of thosc
cXecutives,

(11) A former dirccior or Tourism
during che timc when Lhe
Pleintiff was pilinister of
Tourism in Jamaica was a
witnoss appearing berore the
saia federal authorities,
namely a Grand Jury in
Conngecticut aforesaid and
gave evidence.,

(ii1) The Unitcd statcs of Amcrica
intoranal Reveaue servicss,
through theix agenis, were
in che process cof noking
investigations into allcga-
tions of R similar aature.

{1v) The Jamaiczn Ministry of
Tourism and tho Jamaica
Tourist Board havc made atiempcs
to convenc a mesting of all
relevane parties who may have
knowledge of the facts rceclevant
to each of thce said
investigations.

(v) The United statzs of America
{nternal Revenue Serviceas
have made attempts to obtain
information and documents
relating to the forcgoing
from companies carrying on
business in Caymaia lslands.

(vi) The Plaintiff is a key tigur:
in the aforeszid investigations.

(viii) In the premises the Defcndants
were under a legal and/orxr
moral duty to publish the said
words and the public of Jamaica
had a like cCuty and/or ianterest
to receive them."
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The essence of these particulars is that there have bgen
investigations both in Jamaica and the Unitea states into
allegations that advertising agents anu public relation
executives in ithe United Jtates of America have been making
payments to officials in Jamaica so as to facilitate che awards
of contracts to them. Bui iLhere is authority om the status of
investigatcions as regards qualified privilege. Here 1is how

Stephenson L J puts 1t in Blackshaw v. Lord {1982zj 2 All E R 327:

“When damaging facts have been
ascertalined to be true, or been
made the subject of a reporw, there
may be a duty co report ithem

(see eg. Cox vV Feeny (1433) 47
i7v E.K. 445 Perera v, Peiras
(1949) 1 A C 1 Dunfora Publiciiy
Straios Ltd. v, News Modia Owner-
ship Lta. (1971) W 2 L R Yol
prcvideda the public interest is
wide enough Chapman v.

Lora Ellesmere (193Z2) 2 K B 431;
(1932) All E Rep. 221. But

where damaging allegaiions or
charges nave been mad¢ and are
sti1ll under ainvesiigat:ion
(Purcell v. Solwer (1877) 2 CPD
215) or have begcn aurhoritatively
refuted (Adam v. Ward) (1917) A C
308, there can bc no duty to
report them to the public.”

From the plecaded defecnce, thz investigations were
commenced before January 1958 and apparently they are still
continuing. How could therc bo a duty to publish libellous
statements in this context? The ‘apparently more serious
claim for gualificd privilcge concerns the hcarings beforo the
Grand Jury. The relevanct particulars in the drait defence Lo

set aside the default judgmeni, read as follows:

(ii) A former directoxr of Tourism
dur.ing the time when the
Plaintiff was pFinister of
Tourism in Jamaica was a
witness appearing before
the said federal authorities,
namely a Grand Jury in
Connecticuc aforesaid and
gave evidence.
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(vi) The Plainuiff is a key figure
in the aforesaid investigations.

(vii) All members of the public have
an intercst in knowing anc
the D2fendants had a corres-
ponding interest ia informing
them of what was happening.”
{Emphasis suppliecd]

Thesc particulers must be linked to the affidavit of
John Gentles from which it could have been interpreced that
the evidcnce of Gentles before a tribunal, would bc available,
and that the respondent Abrahams was linked to the Grand Jury
enquiry because of choques made payable to abrahams as
kickbacks,

Here are the relevant paragraphs in the affiaavit:

"6. The matters involved are
currently being investigated by a
Federal Grand Jury an Connacticut
aforesaid and I have given evidence
before the said Grand Jury. I was
asked vo identify a nunocr of
agocunents and th= signatures cherein
2nu these includczd public relations
anu advertising coniracts and
cheques cither arawn by or hiade
payablae to the Pleintiff or
negotiated to the Plaintiff and on
which the Plaintiff's signacuxce
appeared. I iaentified ctho
Plaintiff's signaturce on thosc
chagues.

s i am aware that the Plaintiff
is o key figure in the Federal
Grand Jury's invcstigation.®

It was on this basis, bearing in mind the state of the law

as stated by Pearson J in Webb v. Times Publishing [19bU]

2 ¢ B 535 concerning the privilcged status of reporcs from
foreign judicial tribunals, that the respondent reccived leavo
to file a defence of qualified praivilege. But this Court has
now been told by Mr. George that it is virtually impossibpble to
secure the record of the Grand Jury and that the rcspondents
were advised that the hearings werc secrot. éerhaps 1t is in
recognition of this, that although paragraph (ii) of the
Particulars in the draft defence is identical to paragraph (ii)

of the pleaded defence, there is a change of emphasis in
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paragraph (vii) of the pleadec dufecncc. it reads at p. 54:
“(viir) Aa allegation of fraud

againsc a former kinister

of Tourism and a Menber

of Parliamcnt iz of gieat

invercst to the public ot

Jamaica."”
Then (viii) of the pleadesd uefcnce racds:

“(viii) In the premis=es the

Defendants were under &

legal and/or moral duty to

publish the¢ said woras and

the public of Jamaica had

a like ducty and/or interest

to receive them. ™
There is no longer the claim enunciztcd in the arafi defence
of the right to inform the moembers of iLhe puklic in Jamaica
as to what was happening ai the Grana Jury. The presumption
being that the hearing before the Grand Jury was open to the
public and that 1ts report could be published, a0 longcr
stands in view of Mr. George's candia admiss.on, when prompted
by the .Bench.

Becaus2 of this change of stance by the rc¢spondents,
there is now no basis for the defence of qualified privilegs.
So it must be considervda whether furtncr and better particulars,)
as reguested, is the appropriate orxrder, or a stiffor sanction
ougnt to ke zthe remedy in this case. ‘

What sanctions ought to be imposed
where the general pleas of justification

and qualified privilege lack essential
characteristics required by law?

In fairness to Bingham J, the learncd judge below, it
ought to bz noted that the appellant slkrainams did not seex to

invoke section 238 or scction ©66 of the Civil Procedure Code

N

e

to have tho dcfence struck out because it did not disclose
a defence in law and would thareforc embarrass him at a traal, I

But the court could, in its inherent jurisdiction, invoke

o o s

this drastic remedy if the circumstanccs so warrant. This

L

Court (Rowe P, Wright, Gordon)JJA advecrted to the principle
2L p. 5 of its unreporied judgment - & C C A 8(/b8 delivercd

March 26 1992. So the respondents' counsel who are eminent
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libel lawyers wcre warned. [t was again raiscd by thas Beach
early in ctho appellant's submissions, yct the rospondenis
did nct seek an a2mendment to disclosz the cssentials required
by law. Wnat do the auLhor;tlcs Say «S regards striking out
a defance of justification?
it 1s convenient co commenc: with those cited by

Mr. George for the respondents. BMarks & Another v. William

Boyd & Others ;15359 2 All E R 505 acknowledges the goeneral

rule and thc hzadnote is appiopriatc. At p. 805 - $0€ 1t reads:s

# There is not an apsolute xule
of practice charn, whcnever a plea
of juscvification is rais=d in the
common form ‘that the words are
true 1n substance and in fact,’

an order for full particulars of
the facts and matiters relied upon
in support of the plea must bc
made. Each case must depend on ite
particular facts, and, where the
chaiges made arc sufficiently
specific, no general order fox
particulars should be made, though
an order may be made for parcticu-
lars of specific matters.”

Then Cagam & otucrs v. Beaverbrook Nowspapers Lid. 11959

L QO B 413 raised thc issue of striking out. Bear in mand
that since cthere is @ plea cf justifacaticn, it is common

ground that the words complained of, are libellous. Yo the

following passages are api. To roiterate at p. 425,
Morris L J said:

" ese it 18 quite clear *hat in
giving particulars of justificacion
the defendants «re bound by the
particulars thac they nhave given:
Tney cannot go beyond those
particulars.”

On tiic 1ssuc of straiking oucr, Hodson L J sums it up thus at

p. 423:

“..o As 1 sce 1t, ithe position
being that the judge had to

decade , as a matter of law,
whether this defence ought to be
allowed to stand or not, it 1is the
same as if the application before
him had been an application to
strike out the amended plea. The
problem is the same and has to be
looked at in the same way."
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Turning vo these authoritics rcferrca to by dMr. Spaulding

for the appellant ; in Markham v. Wernher Beit & Co. (1902}

18 T L R 7¢3 Lord Halspury said at p. 70é:
... Then there was @n applicacicn

to strike out those particulars

whaich purporied to be a justificagion

on the ground that they coastituted

no juscification. The Courc of

Appeal pointed ouc thatr those matters

which they nad struck out werc

irrelavani; and he agreed with their

Lerdships in the Court below, but

Lo shoula have been glad to go

further and to sicrike out ~ll the

pariiculars."

Then Lord Macnaghten;

“guite agreed that the paragraphs
were embarrassing to the fair trial
of the action.®

Lord Brampton concurred and Lorxrd Lindlcy, in agrcoemeni.. on
the same page shows the effect of what their Lordships had
done. Hec is rcported as followss

7 In agreeing, said he regretted
that there was not a larger order
macc by the Court of Appeal. 1This
was in effcct an undcrended actiol.
The defendent had no cefence
unless he produced =t the trial
evidence thet the plaintiffs were
thieves and swindlers in the
ordinary sense., Thg particulars
furnished no evidence of :ihe kind
ana so far as he could seo all

the particulars might have been
struck cut. There was cvery
reason why the particulars
objected to should be struck cut,
and he was at & loss ic know why
any of them should h«ve been
allowed to stand." |[Emphasis supplicdj

It should be noted chat tne pariticulilars which the Court of
Appeal allowsd to siana ware of "fraudulent conduci," and on
that issue 21so Their Lordships expresscd tne vi?w ithat, those

particulars ought to have buen struck out. Fleming v. Dollar

£1889] 23 g B D at 380 is a further illustration of the
principle of striking out a defence if it is found to be
embarrassing. Two passages from Lord Coleridge C J are

pertinent. At p. 392 he said:



oo D B

“...u0ra Campbell C.J., there said
in R. v. llgwman 1 E. & B, at p. 577,
that che plees cf justificaiion 1is
one and entire, and raises only one
issue, and that unless the vhola
plea is proved that issuc must be
found for the plaintiff. That
indicates th= will of the Court not
to allow th® plaintiff to e
embarrassed, anc¢ it put upon the
defendant apparently rather hard
measure, namely, that if his
evidence shewed the truth of nine
of the charges maae vy him against
the plaiptaff, out did noi prove
the tenth, his plea was not proved.
That 1s strong ground for saying
that upon principlc and apaxt from
tht words ¢f Order XXXi., r.l, the
Courts would not tolerate a plea
leaving in doubt what the dcfencant
justificd and what he did not.®

Then towards the end of his judgment, he shows what ought to
be done to a plea which the court will not tolerate. At p. 393
he said:
¥... Tne defendant will not
particularise; in zffect, thercfore,
he does not justify. In my
opinzon Pollock,; B., was quitc raight;
therafore, unless ithe dcfendant
amends his pleading this deience
must be struck out.”
Consideration was given to faiking peremptory or
"an unless ordzr® in this casec, but in vicw of iir. George's
duamission that it woula take a year to obicin the ralevant

infermation, there would be no poini in making such un orders.

There 1s further authority of Hickinbotham v. Leach 10 M & W

3v3 or 152 B k 510, whose neadnote readss

¥eee To a declaraticn for words,
imputing to the plaintiff, a
pewnbroker, that he had committca
the unfair and dishonourable
practice of duffing, that is, of
replenishing or doing up goods,
being in his hands in a damaged or
woern-out condition, and pledging
thoem with other pawnbrokcers, the
defendant pleaded, tnat tho
plaintiff did rcplenish and do up
divers goods, being in his hands
in a damaged or woin-out conditliou,
and pledge them with divers other
pawnbrokers. Held baa or: spec:ial
demurrer, as aot being sufficienily
specific.”
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It 1s clear that the plea of justificatior must be siruck out
as the respondents are unable to perticularise.

As for the plea of qualifiea privilege,; the same
prainciples apply. Once the respondenis failed to set out
ciicumstances which were capable of establishing that the libels
were pubplished on an occasion wvhich was privileged, the

pleading musc be siruck out. Seec Elkington v. London Associa-

tion for the Protection of Trade (1Y%11j 27 T L R 329 where the

defendant was ordered itoplead specifically that tihe libel was
published in circums:iances when a rcsponse was mada vo a
memper of the associatvion, 1if ine defence of qualified privilegz
was being relied on. As noted earlicr, under neither of the
claims made under this head, proceedings in socret before a
foreign tribunal or, damaging allegations which are still under
investigations, is therc a duty tvo publish. 8o no claim for
qualified privilege could bz properly made. At this stage,
it should »pe noted that the claim for further and bettex
particulars requested by the appellant in his lotter of
January Z4 1992, was so extensive that the implication must
be that there was no proper pleadec detence undar this head.
whea there is ne valid plsza, the purportad plea of qualified
privilege must bs struck out.

in these circumstances, the appeal musi be allowed.
The appellant Abrahams must have taxed or agrecd costs both
here and below. The case must be romitred ta the Suprene
Ccourt for any further interlocuiory sieps that may be
nccessary, as for insiance, ine summons for directions. The
practical effect is that the trial will have to ope sot dowi as
undefended as regards liabilicy.

This was also the result of the ruling by Edwards J,
when he rcfused to set aside the default judgment obtained
by the appellant. As indicated earlier, this Ccurt set aside
that default judément and permitted the respondents to file

a defencz. Since howevcr, both defcnces as filed, were found
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wanting in law, and the respondents aic uanable to pacrticularise,
then both defences must be struck out. So this Court, by
resorting to 1its inherent jucisdiction, has granted larger
orders than that sought in the summons for furthor and better
pacrticulars. The orders are to strike out the pleas of
justification and gualified privilege, bccause the respondentis
have failed to disclose reasonable answers to thce appcllant's
statement of claim or, te use the woras of Lord Esher in

Zierenberg (supra), che plesas of justification and qualified

privilege are bad ana the respondent will bo procluded from

relying on them.
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PATTERSON, J.A (AG.a)

I have read the draft judgment of Downer J A in which the
facts ot this case ahd his conclusions are clearly set out. i
will make a few brief comments, although I am in agreement with
his conclusions.

The real issue before us 1s whether the plaintiff is
entitled to the further and better particulars sought of the
defendants. The defendants have pleaded justification and
gualified pravilege in tneir defencc. The plea of justification
must clearly and unequivocally state the facis relied upcn in
support tnereof, unless the defamatory words can by themselves
disclose the issues. The defamatory words complained of by the
plaintiff are sufficizntly stated in the judgment ot Downer J A,
and in my view, they arec in nature gcneral charges of various
instances of gross misconduct by a Minister of Government in
the excrcise of nis functions as such. In thos? cicrcumstances,

the defendants® plca of justification must contain sufticienc
particulars to inform cthe plaintiff of the various specific
charges against him, and the precisc facts on which ithey will

rely to prove the truth of the charges: [Zierenberg & Wife v.

Labouchere |[1893] 2 Q.B. 183j.

The defandants navz, in theicv defence, set out what they
say are the particulars relevant to tueir aciencc. In my view,
they have not given specific intormation that will enlighten thc
plaintiff of the charges against him. The “"particulars” scatvad
in the defence have not takon the matier beyond the rcalms
of general charg=s in nature, nor is the affidavit of
John Gentles of any he¢lp in this regard.

As Lord Esheir M R stated - Zierenberg casc (supra): "If

the instances are not put into tho plea the particulars must be
as precise as would be necessary in an indictment.” Accordingly,

I too agree that the pleintiff was right in requestaing further and
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better particulars from the defendants. The usual practice is
that an application for furthzr and bottcer particulars is not
made beforc the hearing of the summons for dirccuions, but in
a cas2. such as this,; where the defence lacks thz rclevant
particulars, the court will consider an application for such an
order. I think it zs truw to say that some of tue particulars
requested arz not of such a naturc "as would be nacossary in
an indicument," but othors aré, and cortainly the detf<naants
ought not to have ignored tne plaintiff's rcﬁucst. If the
defendants cannot supply the information, thcn they cannot rely
on the d2fence of justification, and that defcnc~ will be struck
out as cmbarrassing.

I nold that the learned judge erred in refusang the
application of the plaintiff for an ordcr thar ths dcfondants
deiiver further and bettzr particulars of the plca of justifica-
tion.

The facts and circumscanc<es on which the dafenadants intend
to rely in proof of theixr plea of qualificd privilage, must b

particularised in thc plea: {Elkington v London Association for

the Protection of Trade {1911 27 T L R 32%9}. Downor J A has set

out in his judgment the particulaers pleadad by th2 defcndants,

and I think it is unnecessary to repecat them. Those particulars
are numbered (1) to (viii). Tho first six "particulars®™ show that
there is in progress in tho United States of Amcrica, and apparently
in Jamaica also, investigations into suspoctoed paymen-s made to
Jamaica Government Officials by public rclations ana advertising
executives in the United States of Amcrica for the awara of
contracts by Jamaica Govcrnment agencieés to the firms of thosc
executives, and that the plaintiff is a key figure ir the investi-
gations. So far, those particulars do not go beyona stating the
fact of investigations being mad<, and i1n my viow, they do not

state with sufficien. particularity, the circumstaiices and facts
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on which the defendants can rcly in support of their plea of
qualified privileg=.

But the seventh particular is ¢h~ one to which Mr. Spaulding
has directed his attcention and it is in ruspect of that particular
that he requested furthcr and bet-er partaculars. Perhaps for
emphasis I shoula set out that particular. It rcads thuss

“(vii) An allegation of frzud againsi
a former Minisitcr of Tourism
a2nd a Member of Parliamoent 1is
of gr=2at intcrast to the public
of Jamaica.®

The plea of gqualified praivilege is opcn to the dcfendants
when they publish & fair and accura*tc report of certa.n proceecdings
which are of public interest, without malicc, and they acted under
a sense of duty and it is in the public's interest tc xrucelive the
report. But if they are to rely on such a defencn, then they must
give the plaintiff sufficient facts and circumstancss so thet he
will know the case n¢ has to mect and to enable him to reply. The
nature of the acts allcged will dictate the degyreoo of certainty and
particularity rzquired, and Mr. Spaulding's requcest for further
and better particulars in this rcgard, emphasisesthe lack of
particularity in the defendanc's plea of qualified privilege, and

clearly showstche absoluts necessity for thes particulars to be

supplied. What took place baefore the Grand Jury in the United Statacs

of America must be disclosed, Ic scz2ms quite clear to me thaet
delivery of th= further and better particulars roguaested ought to
have been ordered by the learnod judge. But mr. George has frankly
expressed doubts as to whether information of the procecdings

before the Grand Jury will be¢ available to the defendants, and

f‘éven if they werc, then possibly they could not bs obtainad within

a year,

Having rc¢gard to the admissions of counsel for the defendants,

and the obvious inability of the defundants to tile a defence wit

sufficient particulars tc support pleas of justificalion and of
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qualified privileg2, I think it would bec ludicrous to oracr further
and better particulars. I too am of the opinion that the proper
course for this court to adopt in the circumstances, 1s to invoke
the exercise of its inhercnt jurisdiction o striks out plcadings
that are embarrassing, and accordingly, to strike out those parts

of the dcfence which relate to a plez of justificalion and qualified;

privilege. I agre= with thc ordar proposcd by Wright and Downer JJA.

WRIGHT, J.A.

. Appeal allowed, defcnces of justification and qualifiad
‘ privilege struck out, Order in Court bolow sct asidc; asppellant
to have his costs of appeal and costs below to be taxed if not
agreed. Matter remittcd to the Suprame Court.
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