IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. A196/1987

BETWEEN ERIC ANTHONY ABRAHAMS PLAINTIFF
AND THE GLEANER COMPANY LIMITED FIRST DEFENDANT
AND DR. DUDLEY STOKES SECOND DEFENDANT

Winston Spaulding ¢.C., Hugh Small Q.C. and Abe Dabdoub instructed by the
firm of A.J. Dabdoub for the Plaintiff.

Richard Ashenhelm and s. Dawn Smith for Defeéndatits)

Heard: 22nd, February, 7th and 8th March, 31lst May, 18th July - 20th July
and 16th December 19§8.

EDWARDS J,
This is an action brought by the Gleane: Company Limited (first
defendant) and Dudley Stokes the Editor of the Daily Gleaner (second
defendant) to set aside Judgment obtained by Eric Anthony Abrahams the
plaintiff, in default of defence, in a libel action.
On the 24th September 1987 a writ of summons was filed by the
plaintiff against the defendants. The summons was endorsed with a claim
for compensatory and exemplary damages for libel contained in three
separate articles entitled respectively:
(a) Author says his diary sparked kickbacks investigation®
printed and published by the defendants in the Star
Newspaper dated September 17, 1987,

(b) "Robin Moore: 1 suspected Jamaican Tourism Minister"
printed and published by the defendants in the Daily
Gleauer dated Zeptember 18, 1987.’

(¢) "Clarification" printed and published by the defendants
in the issue of the Daily Gleaner dated September, 19, 1987.

A statement of claim amplifying the endorsement to the writ was
filed simultaneously with the writ,

The statement of claim showed that the plaintiff is a Tourism
and marketing consultant, a member of the House of Representitives of the
Parliament of Jamaica, a Company Director and previously he held the post

of Minister of Tourism in the Government of Jamaica from November 1980 to
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hugust 1534,

It also stated that the first-uvcwmed defendsnt is the proprieter, primter
and publisher of the "Daily Gleamer" and “Star” newspapers, the only daily
newspayers 1i Jamaica at the time and both of which had wide circulation
throughout Jamaica and alse enjoyad circulsaticu in rhe Carivbman, North
Aperice and the United wingdom. The second defendant ig the Editor of both

uREpapers.
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he statue of the defencumty as described by the plaintiff wes adwpitted
by the deiendants in the defenee which they are sanking leave to file.

The articles which appearesd in the star of the 17th September 1987 and
the Gleaner of the iith September were wirtually identical - the only
differecce being that part of oue paragravh which appesred in the Star wes
onnltted from the Gleaner.

These articles stated that one sobin Moore, the author of"The Fraench
connection” & novel on drug smugpling, who was himself awaiting seniencing
for his 19806 conviction for evading taxes, said that hie pérsonal diary
and files which were seized by I.R.S. agents in June 1983 when he was being
investigated for his part in phouy litserary tax shelters, contributed to
Federal authorities suspiclons that New York business executives paid kickbacks
to Jamaicaen officials for lucrstive tourism promotion contracts. In the words
of the article:

Yall I can say is { suspected the Minister of
Tourism wae exactiag & coll  Vthe writer, rovin
Moore of Westport, told the advocate o Stand-
ford in & copywrignt story published Tuesday,

“eall it abribe, czll it auythiug you went” seid
Moore.

The article then weut on to say thats

"The Advocate reported Sunday that Fedexal
authorities in Comnecticut are investigating
public relations and advertising c.ecutives
sugspected of paying Jamaican cfficlais oue
million dollars for contracts worth $40
willion froa 1981 - 19657,

"The Advecate, quoting annoynous sources

close to the probe hies ssid five or six

executives of the public relatlions firm

Ruder, ¥imm and Rotuman and the advertisiug

fira Young and kubican are the focus of thu

investigation, Officials of both firwms
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have denied any wrong doing and said they
are co-operating with investigators.

KEY FIGURE

(;s "Moore said that his files helped lead Federal

// agents to suspect that Anthony Abrahams,
Jamaica's former Tourism Minister was being
paid by American businessmen for the the mulci-
million dollax tourism contcracts.”

"Sources close to a federal grand jury have said
Abrahams is a key figure in the investigation,
the newspaper sald, Abrahams however, has not
testified before the grand jury empannelled in
New Haven the Alvccate reported,”

"The nawspaper said efforts to reach Abrahams

and his successor, Hugh Hart, during the past two
weeks were unsuccessful, and Hart did not return
telephone calls tc his office on Monday."

"Moore 61 said the notes in His diary are impressicns
of what was golng on between Abrahams znd the United
States cempanies, The subjects also appeared in
letters between him and friends in Jamaica.”™

"I have no definite proof that this ever happened -
it was just a guspicicu of mine”., Moore said

"People were talking. There were certain things
everybody knew. There was no secret about the
situation with the (former) Minister of Tourism.”

The wordsunderlined appeared in the Star but were
not reproduced in the Gleaner article.

The articles went on to state that Moore had
lived in Jamaica periodically for the past 27
years and that in 1981 he voluntered his .
services to the Jamalca Government to find
advertising and public relaticns companies,
that would help the country's tourist trade

B eoeess I did indeed help introduce the
advertising agent of Young and Rubican to
Jamaica, but I certainly had nothing to do
with any kickbacks, if indeed they did happen.

The article closed by stating that United States Attorney Stanley Tawdry
Jnr. has refused to ccafirm or deny the existence of the kickbacks investigationm.
;7 On the 19th September 1567 that is the day following the publication of
| v the Gleaner article a “clarification” was issued in the Gleamer tc make it
/ ‘ clear that the article did not refer to the current Minister cof Tourism,
” Mr. Hugh Hart, whose name appeared in the articles. Under the heading

"Clarification” the article stated: e
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“"Absolutely no reference wzs made or

intended to be made to the current

Minister of Tourism in the headline:

"Robin Moore: I suspected Jamailca

Tourism Minister” in the second
paragraph of the Associated Prese
(AP) story, “A11 I can say is I
suspected the ¥inister of Tourism
was exacting a toll, the writer
Robin Moore of Westport teld the
advocate of Stanmford...eceisccoas
which was published on page 2 of

yeaterday ‘s Gleaner September 18,

1987.7

The articles which appeared in the Star and Gleaner of the
17th and 18th Scptember 1957 respectively mentioned two Tourism Ministers
only Anthony Abrahams, Jamaica's former Tourism Minister ..." "and his
successor, Hugh Hart.” The clarification therefore made it clear that the
articles were not intended to yefer to Hugh Tlart - the clear inferonce
being that they referred to Anthony Abrahams the former Tourism Minister.

The statement of claim alleges that on September 17 after
publication of the article in the Star of that day, the plaintiff spoke
to the second defondant and at the second defendnat's request sent him
a statement demying the allsgations. The statement was not published
by the defendants but instead the article which appeared in the "Star”
was vepeated in the Gleaner of the following day - the 18th September 1987.

The plaintiff in pavagraph 7 of his statement of claim said
the words in the articles "in their natural and ordinary meaning meant or
were reasonsbly understood to mean that the pluintiff had committed criminzl
offenceg:~

1, "Contrary to the Corruption Prevention Act, and

Z. Contrary to Commnon Law
and by so doing was not a fit and proper pcrson to hold public cffice.”

In paragraph ¢ (iii) of the statement of claim the pleintiff
said the court will be asked to infer that the defendants published the
words complained of in the articles,

“With the knowladge that they were

libellous and or with reckless

disregard as to whether or not they

were libellous.”

The defendants entered appearance on the 2nd October 1987

but did not file a defencs.

On the 22nd of October 1987 the plaintiff obtained Judgment in



default of defence. wore than 3 months later, on the 4th Februarvy 1988,
the defeadante took out a suumons tc se: asida the default Judguent and
sought leave to file = Defence. Wotice was also given that thev would rely
on the affidavit of Johm Gentles swora to om the léth January 1988 and the
joint affidavit of the second defendant and Donuna Smith an employee of

(;) the firvst defendant. The hearing of tha application was scet fovr Moaday
the Z2nd Februory, 1988,

The joint affidavit sworn to by the second defendsnt and Donno

suich dn effect admittes the publication of the articles which thoy saild
wore veoceived by then frowm the Assoclatod Press of hew York. Thay further

stated that they wure advised by John Gentle

<]

a foraer Dlrector of Tourism
in Jamaica and a former chairman of ths Tourist Board that the words sat
out in the articlos are true in substance ~nd in f2ef avéd that they had

2 good defaence.

On ©iwe 1é6tn Februsry 1988 the plaintiff igsued & notice reguiring

=

Jobi: Gentles to zttend the hearing for cross ination iu respect of

AT

allag

itone contai

ned in his affidavit. This notice was renzsed on the

24uh February 1085 with the additional imstruction that the plaincdff

would also roly on hie ~wo affidavit sworn to on thoe 19th Feoruary 1998,
In poaregraph 5 of thely affidavic the defendouts denied thet

the words in the articles in tholr natural and crdinary meaning meant or

were understood to bear any of the umeaninge alleged by tone pleintiff in

paragraph 7 of the statoment of clais,

The defence which the defendants proposed to file if leave was
grainted was exhibited zs an attachment to the joint affidavit.
Cuaragraph 5 of the dofence reiterates that the words set out ir
paragruph 3 and & of the stawwment of claim i.2, the articles in the
(w\; Srar and Glesner of the 17th and 12th Suptember 1987, respectively are

. ‘ true in subdstance and in fact

¢t also ztates that the defendants will rely om zectlon 7 of

S
A

the Defomation Act, and that all of the occasions of alleped publication

wers occasions of qualified privilege and it listed particulars.
At the hearing on the 22nd February 1958 wr. fugh Small Q.C.

appeared for the plaintiff and Mr. Richard Ashenheln for che defendants,



Mr, Small brought to the attention of the court the fact that a
notice had been served requiring ¥Mr, Gentles to be present at che hearing
to be cross-examined and he was not. He said that Mr. Gentles was in
Jamaica on Saturday the 20th February 196& two days before the hearing, to
attend the funeral of his mother, and this was advertised in the newspaper
owned by the first defendant. He sald that the defendants are sceking to
upset the Judgment substantially on the basis of what kr. Gentles had said
and they should be able te test the basis of the allegations made by
Gentles. Mr., Ashenheim in reply said he bad no instructidné that
Mr, Gentles was in Jamaica. He peinted out thet sec. 406 cof the Civil
Procedure Code sets out the proper procedure to be adopted to secure the
attendance of a witness who had given evidence cn affidavit., The section
provideg that "the court or a Judge may on the applicaticn of either
party order the attendance for cross-examination of the person makiug
BNYeeeeeeveeoaffldavitesessss.” Br. Small said he was not disputing the
meaning of the section but he was relying on the practice which was
followed in Jamazica when notice is served in the manner which had been
done. Mr. Ashenheim sald he was not aware of the practice, and that no
applicaticn 1s before the court or Judge to secure the attendanceiéf
Gentles and the court should disregard the notice,

ﬁr. Small requested an adjournaent to facilitate the taking out
of a summons to secure the attendance of Mr. Geutles in keeping with
sec., 406. The matter was adjourned until the 7th March with ccosts to
the defendants.

At the hearing on the 7th March 1588 lr. Winston Spaulding Q.C.
appeared for the plaintiff in place of Mr. Hugh Small Q.C.

Mr. Ashenheim said that Gentles® affidavit supported only that part
of the defence that related to the plea of justifigation and his aifidavit
had nothiug to Go with Qualified Privilege. He sald the affidavit of Stokes
and Smith adopted the points made in Gentles' affidavit and it was not
therefore necessary to bring Gentles to Jamaica at great expense to

tescify at the hearing in Chambers. Mr. Spaulding said that the application
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to have Gentles brought to the hearing to be cross-examined was withdrawn
as the pleadings filed by the defence were defective in law aud in fact and
amounted to no defence. It was vot the duty of the plaintiff to attempt to
cure that defect by bringing Geutles here.

The hearing thereafter proceeded without any further request for the
attendance of Gentles,

A prelininary objection was taken to the validity of the affidavits
sworn: to by Gentles, on the ground that it offended sec. 418 of the Judicature
(Civil Procedure) Code which provides that "“no affidavit shall be sufficient
if sworn before the sclicitor acting for the party on whose behalf the
affidavit is to be used, or before any agent or correspondent of such
golicitor, or before the party himsclf.”

Gentles' affidavit was swoern to before Mr. Christopher S. Koberts
a Justice of the Peace who is also an employee of the Gleaner Company.

After hearing arguwments the court ruled that Gentles' affidavit did not

offend sec. 416, In his affidavit which was sworn to on the l4th January

198¢ Gentles averred that he was Director of Tourdism in Jamaica from December
1980 until February 1983 and in April 1981 he was appointed Chairmen of the
Jamaica Tourist Beard. He said he had read paragraphs 3, 4 and 5 of the State~-
ment of Claim. These are the paragraphs which reproduced the articles which
appearad in the Star and the Daily Gleaner and thats

"The words set out in cach of those paragraphs

are true in substance and in fact. New York
business exccutives in fact paid kickbacks to
Jamaican officicls ior lucretive tourisa
promotion contracts, Included anong these
payuents were cheques either made payable to
the plaintiff and received by the plaintiff
and further negotiated by him

It is true that the Usnited States of America
Federal authoriclies in Commnecticut dare
investigating public relations and advertising
executives suspected of making paymente to
Jamaican Govermment officials for the award
of contracts by Jamaican Government agencies
to the firms of those executives.

The matters involved are currently beiag
investigated by a Federzl Grand Jury in

Connecticut aforesaid and I have ygiven
evidence before the said Grend Jury. I



was asked to identify a number of documents

and the signatures therein and these included
public relations and advertising contracts

and cheques either drawn by or made payable

to the plaintiff or negotiated to the plaintiff
and on which the plaintiff's signature appeared.

-

I identified the plainciff’s signature on those
cheques.

L am aware that the plaintiff is a key figure
in the Federal @rand Jury's investigation.®

On the 29th January 1968 the second defendant and Uonna Smith swore to
a joint affidavit which stated that the werds set out in paragraph 3, 4 and 5
of the statement of <laim were received by the first and second defendants
from Associated Press of 50 Rockefeller Plaza New York, United States of America
and that they were iuformed by Gentles that the words set out in paragraphs 3,
4 and 5 of the statewent of claim are true in substance znd fact. They further
stated that it is true that United States Federal authorities in Conmecticut
are investigating public relations and advertising executives suspected of
making payments to Jamaican citizens and Government officials for the award
of contracts by Jamsica Government agencies and that "the matters involved
are currently being investigated by a Federal Grand, Jury in Connecticut
aforesaid and the plaintiff is a key figure in those investigations.
Accordingly all Jamaica had an interest in knowing what is the natgre cf the
allegations baing made in the said investigation and what allegatiéns involve
varicus Jamaica Goevernment agencies and officials, including the plaiantiff as
2 member of the House of Kepresentatives and a former Minister of Tourism in
the Jamaica Government.” They mzintained that “the occasions of the publica-

tion of the words set vut in paragraphs 3, 4 and 5 of the statement of claim

‘'were occasions of qualified privilege.”

Or: the 19th February 19€¢ the plaintiff swore to an affidavit}ghiChhe
categorically denied receiving any payment from any New York business
executive for lucrative tourism contracts cr any contract whatsoever. dis
affidavit states that during the period when he was Hinister of Tourism,
.Tourism advertising and promoticnal contracts were awarded by the Jamaica
Tourist Board and Gentles was Director and Chairman cf that Board and was

. . . W
ithe person directly responsible for the ~ward of the said contracts.
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He says he is not a key figure in tﬁe Federal Grand Jury's
investigation and that the cfferding articles were said to be reprints of
an article published in the Stamford Advocate of Tuesday, 15th September,
1967, He has read the Stamford Advocate newspaper of that week and the
articie which referred to him was published on the 16th September, 1587,
He exhibited a phetostat copy coi the article published in the Stamford
Advocate of Wednesdcay, Septewber 16, 1987 with & picture of Robin Moore
in it, and bearing the title "Writer: Diary led to kick back probe®.
The article was written by Lisa Marie Yeterscn a staff writer and is
marked "Copyright 1987, The Advocate."

He also exhibited as én attachment to his affidavit a letter
dated December 4, 1557 from Donna Smith to his Attorney-at-law in which
she states "We understand that the writer of the Stamford Advocate article
from which the Assoc.iated Press dispatch was written was Lisa Marie Peterson®.

It 1s observed that the article exhibited by the plaintiff appearcec
in Stamford Advocate on Wednesday, September; 16, 19¢7 and the article im the

appeared
Star,/ the day after, ou Thursday, September 17, 1947 and the article in the

o)

Gleaner on Friday, Septemver 13, 19387 with the “correction” in the Gleaner

of Saturday, September 19, 1987,
The article in the Stamford Advocate of Wednesday, September 16,
1967 by Lisa HMarie Feterson paints a completely different picture of thae
plaintiff from that which appesrs in the Star and the Gleaner of the same
week,
For axamples The Stamford Advocate states:
"But Moore said in an interview with the
advocate that the information gleaned
from the papers - seized during an
unrelated federal tax evasion probe in
1963 -~ offered no proof of corruption
in the Jamaica Govermment or of pay-cffs
by U.S. businessmer,”
"1 have no definite proof that this cver

happened” Mocore said, "It was just a
suspicion c¢f mine®,
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“"Anthony Abrahams, Jameica Minister of
Tourism from 19281 to 1984, the period
under investigation by U.S5. authorities,
said in 2 t2lephone interview from
Kingston, Jamaica, yesterday that he was
not aware of any kick backs nor had he
been involved.

"I have never, ever accepted any kick
backs and I defy anybody to make that
asceusation”, Abrahams said, "I was
Minister of Tourism. I was not en
atty tourist board and I had nothing
to do with spending money. I didn't
award contracts and any suggestion
that I have anything cto do with any
kick backs is hLiighly prepostercus,”

After wentioning that Gentles had testified in MNew Haven and has

dendied personal involvement in any kick back scheme the article went on to

says-

Again:

Also

Also

"Abrahams who was Gentles Supervisor said
he was aware of an investigation being
conducted in Connecticut, but said he had
not been contacted by investigators from
the United States or his Government,"

“1 hecard therc was one but I thought it
was over”,

Abrahems said...."

"The kick backs are suspected of having been
pald during Abrahoms term in office, a source
close to the investigation said, but Abrahams
is not the subject of the investigation.“

"loors said the notes in his diary are
impressions of what was going on between

{(a certain Jamaiczn official) 2nd the

U.5, Companies. The subject also appeared in
letters between him and friends in Jamaica,”

“Sources have said Y¥oore is believed to have
opened his home in Westport and his apartment
in Wew York City for parties and meetiugs
between officials of the Jamszican Government
and United States advertising and public
relations companies,

But doore said he had only omz large-scale
party at his Westport home in 1981, when
Abrahams became Tourism Minister. He also
let an occasional Jemaican friend stay at
his New vork apartment.

"1 doubt very much there was ever a meeting

at my house in Westport®. loore said. ¥1

aim not caying it didn’t happen, but I certainly
didn't know about 1it."
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1 have bLeen asked to set aside the Judgment which was .btaiuned
in defoule of deferice and to grant leave tc defend.
Order 19 r. 9 gives the court the power te set agide or vary any
judgment entered in default <f defence. This power is clearly discretionary.

In crder to inveke the exercise of this discretion the defendaants have

submitted a defewce supported Dy afiicavies in support ot their application,
The judgment which they are seeking to set aside though cobtained in default
of aefence 1s nonetheless a vregular judgwent which was obtained some three
months after the defencdants had entered appearzioce, wWhere there is a

regular judgment 1t ieg alwost an inflexible rule that the application to

set it aside wust be supported by an affidavic of werits. FARDEN V RICHTER

(1c89) 23 G.n.D. 14,

At any rate where such an application

is not thus supported, it ought not

to be graated except for some very

sufficient reason” per Huddleston B

at p. 129.

¥or the purpose of setting aside 2 default judgment under 213/5/4
which deals with failure to gilve notice of intention to defendy the Jdefence
cn the merits which the defendant is vequired to show need only disclese
an arguable or triable issue under 0. 13/9/4. This howzver is not 2 case

of failure to give motice of intention to defend, but failure to file a

defence. I adopt the words cof Lord Wilghec in Evans v Bartlam 1937 (2
who

. B.U./when speaking of the discrztion to set aside a Juaguent said:

"In 2 case 1like the preseant, there is
a judgment, which though by 4
is & regular judgaent, and the agplicaant
must show grounds why the dis
gt it aside should be exercised
favour. The primary consideration is
whether he has werits to which the court
should pay heed., If merits are showi
the court will not prima facie desirz to
let pass a judgment on which thera has
been no proper adjudication.”

Are there merits in ¢he defence which has peen filed in the case
now under consideration.

The defence admits publishing the articles complained of by the
plaintifi, They say () the words contaimed in the articles were receivio
by thewm from Asscciuted Press of 50 Rockeifeller Plaza, New York, United

States of Americz in the crdimary course of businass under an agrecaent
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pursuant to which; associated press has supplied them over the years
with material suitable for publication.
(b) The words contained in the articles are true
in substance znd in fact,
(cj) They wiil rely ou section 7 of the Defamation Act

which dllows & defence of justification.

(¢) All the oeccagions of publication were
cecagions of qualified privilege.

No details are given., The New York business executives who
are alleged tc have paid kickbacks to Jamaican officials for lucrative
tourism promotion contracts remain nameless. Included among those
payments says Mr. Gentles are cheques either made payable to the
plaintiff or negotiatad to the plaintiff and rcecedved by the plaintiff
and further negotiated by him. No particulars of the cheques are given.
The amounts are not stated. The banks upon which they are alleged to
be drawn have not been identified,

¥Mr, Gentles stated in January 1986 when he swore to his
affidavit that he gave evidence before a Federal Grand Jury in Connecticui
which wae st the time he swore to his affidavit currently investigating
public relatiovne and advertising cexecutives suspected of making payments
to Jamaican officials for the award of contracts by Jamaican Government
agencies to che firms of those executives. He said he was asked to
identify @ uumber of documents and the signaitvre therein and these
included public relavions and advertising contracts and cheques either
drawn by or wade payable to the plaintiff or negotiated to the plaintiff
and on which the plaintiff's signature appeared, and he identified the
plaintiff’s signature on these cheques. Again no names are givewn, no
particulars.

he says the plaiontiff is a key figure in the investigations -
but the fact is that the plaintiff has not been asked by the Graud
Jury to testify. The article by Lisa Marie Peterson which appearcd in
the Alvcecate of Stamford Connecticur on September 16, 1987 stated that

“gbrahams is not the subject of the investigation.™
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It is clear from Gentles' cifidavit that up to the time that he

swore it om the l4ih Januwary 1935, that is ncarly four months aftex

and
publization of the artieles in the Star/Gleaner, that the F ;dLr 1 Grand Jury

(;} had not concludoed its hearings and its findings were not knowi:, The basis for
’ y ) ) mere 4
Mr. Gentles assertion and comnclusion as a/fwitness before the Grana Jury is

.
|

therefor: aot clear,

The charge which the defendants are seeking te justify is general

in aature. “But when the cherpe is zuuseral in its neture it is “ao juestification
o plead simnly that the allegoed libel 4is true. That is not justification, buc
is merely repoating the libel” por Xey L.J. in Ziereuberg v Labouchere [LES3]

Z GuB. (C.A.). Thiz is cwphasieed in a numbar of cases.

"It is a chL»Ctly well astablished rule

in cases of iibel or slander, that where

the charge is general in its nacture the
defandant in & plea of justification, tust
state some specific instances of the
wisconduct imputed to the plaintiff [pex
Parke & in Hickianbotham v Leach 1842 i€

WVW 361] in order that the plaintiff may
know the case he has to meet; and what acts
it is alleged have been committed which justify
the general charge agalnst him® per Kay L.J.
in Zierenberg v Labuycher supra.at page 190,
"For the plaintiff cannot cowme to the trial
prepared tu justify his wnuiu 1L1= [Anson
v Stuarc L767] 1 TR «t p 752

"Ia everycase iu which the defence raises an
imputation of miscouduct a plainciff ought
to be enabled to go to the trial with
kacwledge not merely of the general case he
has to meet, but alsc of the acts which it
is alleged he hos committed and upon which
the defendant intends to rely ce justifylug
the iﬁguLatl“H»WuUtL v Sievier [1913]

3 K.B. at p. 508

"The plea sught to state the charge with the
game precision as an indictment” Hickinbotham
v Leach (1842) 10 MVW at p. 303,

. "The modern practice ... demands the some
— precisicn of statement and proof as was
required in. times gone dby" per Lord Halsbury
L.C. in Wernther, Beit v Markhaw (1902) 18
T.L.R. at p. 764,

o

In Cohen v dHirror Newspapers (1665) 63 W.M. (Pr. 1) (N.S.W.) 36%

it was suggested that the rule may ot H2 S0 st;ict where the plaintiff has
pleaded an article as a whole. Nonetheless it is clear from the cases and

from the auchorities - see for sxample Gatley on Libel and Sleader Gth
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edition paragraph 1117, that in wrder te support 2 defence of justification
it is not enough to say simply that the words are true in substance and in
fact. They must go beyond that aad give particulars of the facts on which
the statement or belief is groundad

In the instant case these ave lackiug. It wae suggested that the
functions of the Judge in 2 matter of this nature is simply to find whether
the words are capable of bearing o defamatory weaning and it was for the
Jury to decide whether they did in fact bear that meaning.

it was also zrgued thet the defendant can emplg cue of three methods

in dealing with his defenc

©
co

fn Y

(i) He can plead justification aud give particulars
in his defence,
(ii) He can nlead juo?ificwtion‘and give particulzrs
at o later stage.
(1ii) He can plead jugtification and not deliver parciculars
at all - leaving it for the plaintiff to seek particulars
from him,

While this argument may be temable in the ovdinary cas: wiere the
defendant has filed his defence in time,; in a case such as the one now uLSor
consideration where the defeudant naving entered uppearauce, has necglected
co file o defence within the prescribed time; whore the plaintiff has a Judgment
regulurly cbtaived =nd where the defendsnts ave asking the court to exercise
its discretion in theiy favour to set aside the judgment and giont leave to
appeal, it behoves the defendants to put all the availeble facks befcore the
court to facilitate the proper exmercise of that discretioun.

In so far as the Jefenca of justificatior is concerned they have

neglected to do 80,

"When setting up 7 plea of justification
a defendant must plead his case with
sufficient pdrticulwr to enabie the
plaintiff ¢ know clieerly what is the

case, what is the possible defamatory

&
meaning of the words complained of,
wihich the defendant is scaking o

justify. Ag Ackmer L.J. sald inc.eec..
Lucas-Bex v News Group Hewspacrs Lied.
115861 1 A, E.R. 177 at 163.%
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"Whatever may have been the practice to
° date, in future a defendant who is
relying on a plea of justification must
make it clear to the Plaintiff what is
the case which he is setting up. The
particulaxs themselves may make this
clear, but 1f they are ambiguous then
the situation must be made unequivocal®
per Nicholls L.J. in Prager v Timecs
Newspapers Limited 1982 1 A.E.R. 310.°

"The essence of the decision in the

Lucas ~ Box case (and here it may hnave
broken new ground) is that the justifica-
tiou must be pleaded so as to inform the
plaintiff and the court precisely what
meaning the defendant will seck to justify
per Mustill L.J. in Viscount De L' Isle
v_Times Wewspapers Lid. [1987] 3 A.E.R.499
at 507."

Counsel for the defendants wade no gpplication for leave to amend his
pleadings so the court was left to determine the matter by exercising

its discretion on th: basis of the pleadings as they stand, In my judgment

the plea of justification has not been established on the basis of the

facts put before me.
|

As regards (c) of the defence that is that the defence widl rely
on sec, 7/ of the Defawmation Act.
This section provides that:

"In an action for libel or slander in
regpect of words containing two or

rnore distinct charges sgainst the
plaintiff, a defence of Justification
shall nct fail by reason only that

the truth of every charge is not

proved if the words not proved to be
true do not meterially injure the
plaintiff's reputstion having regard

to the truth of the romaining charges.”

The defence has asserted as true all the words contained in the

article, objected to by the plaintiff. These articles contain da

d
]
o0
=
]
oo

allegstions against the plaintiff the truth of which has aot besn
( """" ) established. These words in the article mataerially injure the plaintiff's
reputation and sec. 7 is of no assistance to the defendant.

As regard the Defence of Qualified Privilege szc. % of the
Defamation Act givaes gqualified privilege to newspapers in respect of certain
reports and other matters which are mentioned in the schednle to the Act.
The publication of the articlies complained of does not fall within the

3

protewcted category and this was concedad by counsel for the Defendants.

The defence of qualiffed privilepe it would seem rests on o common law
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right to iuform.

Paragraph 4 of the joint affidevii of the second dufendunt and
Donne Smith stataes that ail Jamaicens had aon interest in koowing what is
the natuve of the allegations being wade ..cvveeonceevsaneseeass and what

allegstions invelve various Jameics Govermnment agencies and officials,

including the »laintiff as o wember of the House of Hepresentatives and

a former Mindister cf Tourism in the Jamsice Govormment., Furxther the first

and second defendants had a correspoanding interest and duty to fnforn
Jamaicans and people living iu oud doing busimecs with Jameica, and the

occasicus of the publication were vecasions of qualified privile

Thi: queiified privilege which 1z claimed ir thercfor: bused on
an investigation whica both at the tim: of publiceticn of the articles
and at the time wf.the application fuor leave to defend was still baiug
utdertaken in Connecticut, United Stat=e of America. Ne evidence has

been given of when the investigation starved, when it euded, if it ended,

It is that uwufindiched

i

or whet wss the outecomw o
investigotion which fornus the bosils for the quelified priviluge wiich is
claimed.

"When damaging facts have been ascertained
to be true, or been made the subject of a
report, there may be a duty ©o report thesm
eoeoe providsd the public intorest is wide
SHAOUZN ceesersses DUl where domaging aile-
pations or charges have been made and are
ot

Se
&S
§

1311 under fnvesiigatiom (Pure=ll v,

Solwere) (1877 2 CPD 215) or hovs beon
suthoritacively roputed (Adam v. Wor)

115177 A.C. 308, there can bhe aoe duty to
raport ther te the public. Par Stephenson
L.J. in Bl wckshow v, Lord 1983 2 A E.R. 327."

In the instant case where the investigotious beiore the Graud Jury werwe
still undzrwsy and the ouicoms wag unknown ot the time of publication
there could be ro duvy on the part of the delendants to ruport the

articiee complainnd of, %o the public. The defence of quiiified
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privilege wust therxefore fail.

Ag in Goldschuidt v Conscable and Cowpany 1937 (4) AJE.R. 294

I can only e~y that the particuiars of justification which are set out
ia the defence are too wague. They r~re not gpecific 2nd except for itom
(vi) which states that the plaintiff is = key figurce in the investigations,

thay do not relate to the plalatiff personally.

"In a 1libel sction the party who clleges
that che defamatory stnatements are truo
wust pnke out hie crer on the information
which he had in possgusseion at the time
whea the defence was delivered.”™ Per
Greer L.J. at p. 294,

T 2 not satisfizd on tie basis of the facts which hove been
presented o wme as grounds for the cexereise of wy discrotion,; that wmy
ciscreclon can justificbly be cxorcisead in favour of gruntiung the
cpplication vo szt aside the judgment obtzined by the pleintiff,

The nllegations were published in respect of the plalotiff who
28 his lawyer Mr. Spoulding G.C. told the court, is a Rhodes Schiolar and
a former Minister of the Government of Jamaica and a member of the House

that the Grand Jury

]

=

- ’ . P ;
of Representatives, of Jamaied. No evidence was giver
Invastigations found that the plaintiff acted witn impropriety in any
way. Robin Moore the author of the demeging allegations which were

published, admitted that they ware were suspiciong oif nis., This is

2]

clear from the following oxiracts from ¢

¢ articles. "All I con say

is I suspected the inister of Tourism was exacting a toll.” VI have
no definitive procof that this ever happoned it wag just o cuspicion of

mine,"

T certeiniy had nothing to do with any
kick backs, if indeed they dia happen.”

Reservations such ag those, ocught to havse put the defendants

on inguiry, but no doubt - and puerhaps understaudably sc in lwplicit

reliance on the roport vhich they say chey veeolved from Assoclatad
Press with whom they had had ¢ history of relisble dealiugs, they
published the ctory. This was unfortunate as such velionce z2ffords

no grounde for relief in law 1f the gtory turns out to be defamatory.

The aatter was compounded by the defendants refusal to publish
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the plaintiffs response to the article and it was further aggraveted by
their "Clarification” which only served to peint the accusing fimger
inexorably at the plaintiff.

In all the circumstances the application by the first defendant
and the second defcendant to set aside the Judgment entered against them
in default of defence is refused and the application for leave to file
a defence is also refusead.

In concluding, I would like to commend Mr. Winston S5paulding Q.C.
and Mr. Richard Ashenheim for the great industry displayed by them in
researching the legal issues involved and making available to the court
in very clear form their findings which included the latest relevant

decisions.

Costs have been awarded to the plaintiff to be agrecd or taxed.
Certificate for Counmsel.

Leave to appeal granted.




