A L5

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO, C.L. A-196/1987

BETWEEN ERIC ANTHONY ABRAHAMS PLAINTIFF
A N‘ D , THE GLEANER CCMPANY LIMITED FIRST DEFENDANT
A N D DUDLEY STOKES SECOND DEFENDANT
A N D ASSOCIAIED PRESS THIRD  DEFENDANT

Motions to set aside Third Party Notice

R. N. A. Heariques Q.Ci, and A. Wood for Askociatéd Press.

W. Spaulding 0.C., B: Scott Q.C.; for Plaintiff.

E. George G.C., and R. Ashenheim for first and second Defendants.

HEARD: 22nd and 23rd September, 1994
18th and 19th October, 1994
and 25th Novembar, 1994,

ELLIS J.

Before me are two Motions by Asscciated Press - Third Party and the plaintiff
Abrahaﬁs to have set set aside leave for the issuance and service out of the juris-
diction of a Third Party Notice dated 20zh Apfil, 1994, The Motions are dated
23rd June, 1994 aad 30th August, 1994 raspectively.

The Motion by Associated Press in addition to the seeking of an Order to set
aside the Third Pa§ty Notice, seeks a declaration that the Court hasvno jurisdiction
over the Third Parfy in respect of the subject matter of the Third Party proceedings
and consequentiall& a dismissal of Third Party Proceedings.,

In the alternative, that the Third Party Proceedings be stayed since the

State of New York in the United States of Amcrica is the forum convenieng for a

determination of the issues between thi Third Party and the defendants.
The plaintiff in his Motion, contends that the defendants have no authority
for the issuance of Third Party Notice which will allow Associated Press to dispute

the plaintiff’s claim. Each motion was supﬁorted by affidavits,

The Facts Which Have Given Rise
To These Motions

In 1987, the plaintiff sued the first and second defendants claiming damages

for a libel against him published in The Daily Gleéner and The Star News Papers.




By a Defence as late as 18th December, 1991 the defendants pleaded justi-
fication and qualified privilege and denied plaintiff’'s entitle ment to any damagés.
The defendants also stated that the words which formed the alleged libel were
received from Associlated Press pursuant to an agreement between them,

Between 1991 and 1994, several interlocutory proceedings wers prosecuted
culminating in & hearing by The Court of Appeal (S.C.C.A. Fo. 98 of 1992). That
court ont he 24th January, 1994 after five days of hearing ordered that ;he defen-
dants’ dgfcnces of justificatiqn and qualified privilege be‘struck out and remitted
Fhe_matter to The Supreme Court for an assessment éf damages.

There has been no challénge tb the decision of TheACQurt of Appeal and on
April 20, 1994 the defendants by 2x-parte summons sought and obtained leave to i1ssue
Third Party Notice and to serve it out bf jurisdiction. It is to be noted that

this was after a Summons had been filed on the 2nd February, 1994 by the plaintiff

seaking directions as to assessment of camages. The third party and the plaintiff

now challenge the validity of The Master's order of 20th April, 1994.
Let me at the outset state that I have not writ:en on the arguments in
relation to the prayer for a stay and the issues of Conflict of Laws which were
‘ i .so because
advanced by Counsel for and against the Motioms, That is/in my opinion, thz issues
can be detormined by a consideration of sections 45 and 126. of The Judicaiure Liwil
Procedure Code.

The Issues

As I see the matter, I find that thes issues are:--

1. Is the defendants’ claim within the
limits of Section 126 of the Civil
Procedure Code of Jamaica?

2, Is Associated Press the Third Party,
a proper or necessary party within
section 45(g) of The Civil Procedure
Code of Jamaica? ‘

3.  Will the plaintiff be embarrassed in
‘ the due prosecution of his remedy
against the cefendants were the joinder
of the Third Party be made to stand?

The procedure for the issuance of Third Party Processes is to be found in
Section 126 of The Civil Procedure Code as follows:-
126(1) (a) "Where in any action a defendant claims as

against any other person not already a
party to the action (the third party) that



he is entitled to contribution, or
indemnity or,

(b) that he 1is entitled to any relief or
remedy relating to or connected with the
original subject matter of the action and
substantially the ssmec as some relief or
renedy claimed by tha plaiatiff, or,

(c) that any question ox issue relating to or
connected with the said subject matter is
substantially the same as some question or
issue arising beiwesn the plaintiff and the
defendant and should be properly determined
not only as between the plaintiff and the
defendant but zs botween the plaintiff and
defendant and third party or between any or
either of them, thc court or Judge may give
leave to the defzndant to issue and serve a
"tHird party noticc.”

In the Third Party Notice datad the 22nd April, 1994 the defendants claim
to be indemnificd by the Associated Pross against the plaintiff's claim and that
dssociated Press pay the costs of the action. Alternatively, they claim equitable
contribution from Assaciated Press towards a satisfaction of plaintiff’s claim.

The clains open to a defendant in szction 126 of the Code on which an appli-
cation for third party proceeding may be founded are threa. They are not culmulative
and an application on only one of the claims excludes the others.

The defendants therefore based the application solely on the claim to indemnity
or contribution.

It is therefore necessary to consider the competence of the defendants to
claim an indemnity in this matter.

A party may claim to be indemnified by the terms of an express comtract. Also
statute may confer a right to an indemnity, or the right to be indemnified may be
implied from iaw or equity.

In this case, there is a contract between the defendants and Asgsociated Press.
That contract at clause 10 expressly denies any liability on the part of Associated
Press to indemnify the defendants against any loss or damages they may suffer as a
result of usar of the subject matter of the contract. The validity of the comtract
is subject to znd is to be conmstrued according to the laws of tbe Stata of New York.

There is contractually, no express entitlement to indemnity.,

Is there anythingin the relationship of the parties from which a right to

indemnity may be implied?



Fdt”

In the case of Eastern Shipping Company v. Quah Beng Kee [1924] AC 177 at

182 Lord Wrensbury stated that "a right t¢ indemnity exists where the relation
between the parties is such that either in law or equity there is an obligation

upon the one party to indemnify the other.”

In the case cited, the Judicial Committee of the Privy Council implied a right

to indemnity because the damage was occasioned by a ship which was being operated
for the benefit of the "third party.”

No such circumstance exists here. In this case, the defendants by contract
obtained something from Associated Press and on their own volition used it for
their own benefit so as to attract a claim for damages from the plaintiff and seek
to say they are to be indemnified.

The defendants claim zlternatively, a contribution from the third party. It
has been stated that a right to contribution may arise as betwean joint debtors,
joint contractors or joint tort feasors.

To my mind, athe defendants and the third party are not joint contractors.
They have not jointly cantracted to do anything. They are not joint tort feasors.
The only tort feasor is the defendants jointly. There is no circumstance between
the defendants and third party in which justice could demand or dictate a contri-
bution from the third party;

The rules for service out of the jurisdiction are contained in Sectiom 45 of
the Civil Procedure Code, 5. 45 is as follows:-

"Service out of the jurisdiction of
Writ of Summons may be allowed by
the Court or a Judge whenever:-
(a) 00066 8790000000000000800600008005000a00
(b 6066000008005 000000000800800000000000a
(c) 060000500 00000000000000060000060005008
(&) ©086000000000000000000000060030008080

(f) 99096 0.00000090000000000000600200000000

(g any person out of the jurisdiction is a
necessary Or proper party to an action
properly brought againsi some other per-
son duly served within the jurisdiction.™

It is to be noted that the section cited speaks to service out of the jursi-

diction on a necessary or proper party. The section also indicates that service
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out of the jurisdiction is at the instance of a plaintiff and does not comtemplates
service of Third Party processes by a Defeadsant.

Paragraph (g} of Sscticn 45 of The Civil Procedure Code required that the

person to be served must be a “necessary or promer party to an action properly

brought against soue other person duly served within the jurisdiction.” 1Is Assoc-

ciated Press a necessary or proper party here?

In Spellers case (1884) 13 4.B. 95 at page %8 Grove J. was of opinicn that

the words "necessary or proper party” do not describe a person who may be collaterally

brought into am action but deseribe a person who is a necessary or proper party

against whom the action is brought. He went on tgsay that a third party is not a
defendant nor z persom against whom & vardict may be obtained although he is compe-
tent to appear and cross—examine witnesses and may be bound by a verdict against the
defendant. The opinion was supported by Baron Huddleston and lezve for the issuance
of a third party mnotice was set aside as not coming within Order 11 (1) (g) which
is of a similar wording as 8. 45 (g) of the Civil Procedure Code. That decision
went on appeal and the appezal was dismissed.

In MaChicane v. Gyles (1901) 1 CL. 287 at page 300 Romer L.J. in dealing with
the validity of the grant of leave to serve a third party notice out of the juris-
diction posed this questions:

"Is this third party notice were it a
Writ of Summons, capzbla of being
served out of the jurisdiction upon =
third party?”
In considering the question he said “one must have regard tc the parties not
to the clzaim of the plaintiff in the action but to the claim of the defendant against
the third party. For the purposze of considering whether service of a third party
notice out of jurisdiction should be aliowed, you have nothing to do with the subject
matter of the claim in the action itself, you can only look at the naturz cof the
B - 2 ¢
claim made by the notice and the position of the person who is sought to be served.’
I respectfully adopt the above staiement and when I apply it to this case, I

find that the defendants' claim against the third party does not come within S. 45

{g) of the Judicature Civil Procedure Ccde and therefore Associated FPreses is not a

NeCcessSary Or prop2y party.

The third dissue involves the questicn of the plaintiff being delayed ox



embarrassed in the prosecution of his claim. "I have already recited the history of
this matter.

The defendants have no defence to the piaintiff's claim. That is the unchallen~-
ged ruling of the Court of Appeal (Supreme Court Civil Appeal Wo. 98/92).

If third party service is allowed to stand, the third party would be competent
to participate fully in the matter. Why should the plaintiff in the circumstances
be delayed in obtaining the “fruits of his litigation" while the defendants and
the third party have their respective claims determined?

I have no doubt that ény entry of a2 third party at this stege would certainly
delay the plaintiff’s claim to his ultimate embarrassment, In any event, such third
party entry where the third party would be competent to raise a defence to the claim
would be a challenge to the Couft of Appeal’s decision. That would bz a negation of
the primacy of The Court of Appeal in the heirachy of our courts which cannot be

- ;
countenanced.

On the facts and on a consideration of the cases referred to, I am attracted
to the Defendantsg' arguments and I accept those of the third party and the-alaintiff
on the issues I have étated. |

Iin that light I am constrained to hold that the Motions succeed. The leave

granted to issue third party notice dated 20th A?ril, 1994 is hereby set aside with

costs to the third party and the plaintiff to be agreed or taxed.




