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IN THE SUPKEME COURT OF JUDICATURE OF JAMAICA

IN MISCELLANEOUS

SUIT NG.MU3/91

BETWEEN - ADELA INTEWNATIONAL FINANCING COMPANY S.A. PLAINTIFF
AND THE KEGISTRAE OF TITLES DEFENDANT
ARL : CLIFION NEITA DEFENDANT

(keferne of Titlecs)

Dennis Goffe and Miss Minett Falwer instructed by Myers, Fletcher and Gordom
for plaintiff.

David Johnscn instructed Ly Dirccter of State Proceedings for defendants.

November 28, 1591

BAKKISON, J.

By an criginating summces dated the 17th day of September; 1991
issued Ly Smith, J, on the zpplicaticn of Adella Internzticnal Finencing
Coupany S.A., the plaintiff compzny, the said plaintiff com{ény secks an
order against the defendents, that,
1. The second~manced c¢efendant withdraw his directicns dated
Moy 45, and Nevember 2, 1590 a2nd approve the épplicant*s
application datad fugust 22, 1989,

2. The first-nemoed Jefepndant issue a new title by diagram in the
rame Gitraltar Trust Limdited im respect of the londs now comprised
in Certificate of Title registered at Vol.277 Frl.52.

‘The facts leadiog te the issue cf the said crijinating summens are
as hereunder.

Tﬁe plaintiff compeny, mortgagees, in whom the power of sale hed arisen
scld the mortgaged property to rurchasers, Gibraltar Trust Company Limited.
The said mortgaged premises had Leen registered by description. The plaintiff
company, by an applicaticuw to the Registrar of Titles; scuyht to have the
sald property now registered by plan prepared from a survey by a ccmmissicned
land surveycr.

The said application to the KRegistrar of Titles contazined, the following

direction,
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"§. 4And in the exercise of cur power

of sale under the said mertgage No.264CEC,
we direct the certificate of title to be
issued in the nome Gibraltar Trust Ccmpany
Limited, a Providert Soclety registered
under the Industrial and Provident
Societies Act aw’ having its registered
office at 20 ¥Hopo ¥rad, Kingston 16 in

the parish ¢f Baimt Andrew.”

The Keferee of Titl:c, the 2nd defendant, to whom the saicd application
was submitted, by memcrendum datod 28',,4.96!9 stated, inter aniia,
"Eegistrar of Titles

Appliceticn Nc.92885
Pt. Paimetc Cottage, St. Elizabeth (sic)

"Papers returned herewith

1. Secticn & of the Act clearly prescribes
the mamner in which the proprietor of land
alrealy under the ict may tromsfer the same
namely in ope f the forms set cut in the
Fourth Schudule.

The Dirccticn Clause cf the application
should therefer: be delated te enable title
tc be issucd in: the name of the applicant
after which « transfer tc the neminee can
te effected im the prescribed manner.
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keferee of Titles®.

Correspondence followed i which the plaintiff compony/oprlicant
protested the requicition by the 2nd cefendant for the cdeleticon of the
directicn clause in the application; rclyirg <m sectioms 2E, 37, 54 and 174
of the Kegistraticn of Titles Act t- sugport the said a7 licaticn and the
retenticn of the directicn clause.

The 2nd defendont maintained his stonce, and by memoranium dated
25th May, 199G to the Kegistrar of Titles; salcd, of the plaintiff's compony's
applicaticn, inter zlia,

"The applicaticn is misconceived.
The applicents ary mcrtiagees purperting
to sell under y-wer of sale contained in
a registered mortgage. The precedure to
be fcllowed is laid down by secticn 1066
of the Act which mekes the praduction of

a2 Transfer chligatery. |
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The plaintiff compamy erplied to the Registzar of Titles under

gsection 156 of the Registrar ~f Titles Act requiring the Znd cdefendant to
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set cut his grounds for tis directicn.

By memorandum dated 1€th January, 1991 to the lst deferidant, the

Z2nd defendant wrote as his said ground,

"The applicaticr by the applicants as
mortpagees to transfer the land to o
purchager {or value is sovernmed by a
subject toc the provisions of secticn
106 cf the Act ..."

As a consequence ~f the above the plaintiff applicd for the issue of

the said originnting summons under the procedure set cut in the said sectiem

156.

Mx. Geffe for the plaintiff submitted that by secticn 28(iii) a persom
haviny the power of "dispesing <f the fee simple" may apply to bring land
under tﬁﬂ Registration of Titles Act, and pora 7 of the First Schedule thercto
empovers such applicant t: nowyinate the name of the perscon in which the title
is tc be issued. The provisec te the szid section restricts 2 mertgagee from
making such an applicatiom, except when exercising kic jcwer of sale and “unless
the certificate ... shall te dircected to issue in the purchager’s nome."

He argued farther that secticn 174 of the said 4Lct permitted an applicant
re-registering land by plan to direct title to be issuac in the name of
enother, that secticn 54 peritted zny perscn whe is cntitled te sell land
tc aypply to heve such land registered by plan, that such latter applicatiom
sh2ll be tremted and dezlt with as an originzl applicaticn to register land
and that the plointiff was such 2 perscen. Continuing, he stated that the
duties of the Referee of Titles under gecticn 31 did not empower him te direct
the applicaticn to preduce a transfer, ne added revenmue ic required amé there-
fore the act seeks to permit a &ixraznsfer in these circumstances without the
mechanics of 2 tramsfer form. He ccuntered that secticn & refers to a
nortgagee, as [proprietor, sellimi his mortgaged interest and nct as a perscm
under gsection 2%, exercising his power of sazle, which power is the cordinary
situation as recited in secticm 106,

Mr. Johnscr for the deferdants argfued that section 54 Ceals with the
applicant’s obligaticn to {ilc the pecessary documeunts: as if it were a first
arplication, to give effect to the requirements of secticm 29, namely "every
application shall be accemparied by deads and documeants and cther evicdence ...
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of his title,” that section 2f contemplates an original application to
bring land under the ict and when read along with paragraph 7 of the First
Sechedule, does not apﬁly tc 2 transfer of lamd already under the Act.
However, he continued, if the Court finds that secticn 28 applies
to a mortyegee ¢f land vmwler the Act, the relevant seciion is section 88,
which deals with the transfer <f such land and requires zn instrument of
transfer to be drawn up, ond this is required under section Z& where the
mertgzapee on re-—replstration must name a neminee. He aaid further, the
word "may"”, in section £F, i ﬁandatmrys as alsc in section 106, which
deals with the pewer of sale.ﬂf the mergtagee; and it mckes the imstrument
cf tramsfer a necessary cdocumgnt to pass the legal cstzte. He cited the
Torrens System in New South Weles by Johm Baslran. He concluded that section
174 contemplates the use of zn instrument of transfer being produced to pass
the interest on re-repgistration, ard in the czse of 2 mortparee whe is exer-
ciging his power of sazle, until he produces such a Jdocument the lepal estate
docs not pass.
This Court is cf the view that section 106 «f the Xegistration of
Titles Act empowers a mortgaiwe of land in whee the power of sale has arisen
due to the default of the mertgagoer, to sell the land «nd pass the legal
Jestate te the purchaser.
By section 54(1) of the sald Act, any person,
"entitled to seil land, which shall
have Lecn repdstered otherwise than
by plat cr diagrom, vay 2pply to have
such land repistered by plat or ddagram.”™
This latter seciicn eontemplates that the owner of land or a meortgagee
in whom the power of szle has zrisen, because he is “entitled to sell land”
under the provisicns ¢f scction 106, may meke ap application tc have such
land repistered bty plenm. Until the eortypapgee obtaims such & power he has
nc legal right to seck to chonge the form of registration of land; te ome
repistered by plan.
Secticm 54(2) provides imter alia, that,
"/n applicatica under this section shall in 211 respects
be treated and Jdezlt with as if it were an original arplicaticm

te repister lend ..." {vmphasis added). This subsecticn equates
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its own procedure to that contained in section 28 of the Acf which deals
specifically with land Leinp brought under the said Act for first time.

It doee not seem that this sub-section is restricted ic the requisite “deeds
and documents or other evidenze .... and by an affidavit® as recited in
section 29 of the Act. This is ore of the contentionz of counsel for the

defendants. The phrase “in all respects,” scems to have! heen deliberately

- widely based. Being so intorpueted, it is all emhrzcing tc include all

the provisions under the titis “Procedure in bringing land under the opera—
ticn cf this Act, which includes section 20.
Section 28 reads,

YAny of the following persons may, by

an spplicaiicn cddressed te the Registrar,
in the forie ic the First Schedule, zpply
to have land btrcought under the operation
cf this Act. that is to say -

(i) cocecesmssacs
(i3 werecannavana
{iii} gpersons whe have power of appointing or disposing

of the fec simple o....”
A mortgagre in whom the power of sale has arisen; is 2 persom with
... the power of ... dispceing of the fee simple ..."
Significantly. the first proviso te sectiop 2¢; ;vecludes the mertgagee
from making an applicaticn under the secticnm, except where he wishes tc
exercise his power of sale snd the certificate c¢f title is tc be issued in
the nome of the purchaser. The plaintiff in the instant case qualifies as
such & mertya;ee,
The said proviso, roads, intoer alia,
Frprevided always that o (mertpagee)
shall ncot ¢ cutitled tc make such
an spplication ... unlesa for the
purpese of the exercise of his power
of sale, o’ unless the certificate

cf title shell he divected to issue
in the purchaser’s nare ..."

Secticn 174 deals with a revenue provisicon, i.e. the payment cf stamp

duty. FHewever, the sectiom is of some assistance.

The statute tust be read as & whole. The said secticnm provides,
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"(1) On every applicatiom tc bring
land undex the operaticon of this
het or teo re~repister land with
a plan wherein or in respect of
which th applicant shzll direct
the certificcie of title te issue
in the mname of any cther person
there shall be chargeable and paid
the following stamp duty -

(2) where the direction operates
or is intended to operate as
~ transfer upon the sale of
the land¢ for vzluable consi-
derctirm co.."

The recitzl shown thot the “directicn™ is thit referred to in section
Z23:" to bring land under the cperaticon of this Act,” and secticm 54," to
re-register land with a plen®. It therefcre refers spacifically to the
Ydirection" of, for example, under secticn 2£(vii) the cwner of the fee tail,
and under secticm 28(dix), the tepsnt for life, and the “direction" of the
Lortgagee in acccrdapce with the first provisc to sectirm 28,

Secticn 54 dees not im its wording exlplicity permit the applicant
thereunder to pive dircetioms. Thercfore,; the fact that section 174 refers
tc an applicant te re-rojpieter land with 2 plan (Sceticn 54) “wherein cr in
respect of which the applicamt shall direct the certificate of title to issue
in the name of another person®, is further proct that section 54 has to read
in eonjunction with section 2%,

The statute hzs to be interpreted as a whele.

Fcr this directinn tc be seen to operate as a tropsfer, means that
the directicm is elevated to be construed as a transier cbviating the require-
ment cf such a formzl document ¢f transfer whenever the wortgagee is exercising
his powers cof sale and im he sare transacticn mekiny 2n application under
secticn 54.

It is true that the moripagee is required; urier sectico &8 when he
wishes to sgell his mortyage interest, and under secticon 106, when he exercises
his powers of sale, tc siym a transfer document. However; these are transactions
simpliciter, and nct 2 purported transfer im cowbipaticn with an applicaticn

tc re-register land. The draughtsmen must Le taken tc have hac secticn 106 in

rind when forpulating section 174. Section 146 which requires the mortgagee om
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2le; tC gign & transfer form de not cenflict with the procedure contemplated
by scetion 28, 54 and 174, road together. The latter are enzbling statutory
previsions formelated to reduce the procedurazl steps without viclatimg the
sznctity of the tramsfer as the effective document to pass the legal estate
in the ordinary case.

The applicaticn comprising the directicn in clause 7 under section
28, is deemod toc be a transfer.

For these reascons the order scupht are hereby made, im terms of the
criginating summons.
In accordance with the provisioms of section 156 of the Registraticn

of Titles Act there shall be nc order as te casts.



