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IN THE COURT OF APPEAL
PLLLEER

SUPREME COURT CIVIL _APPEAL NO: 75/87

BEFORE: The Hon. Mr. Justice forte, J.A.
The Hon. Mr. Justice Downer, J.A.
The Hon. Mr. Justice Gordon, J.A. (Ag.)

BETWEEN THE ADMINISTRATOR GENERAL
(Administrator Estate
Hopeton Samuel Mahonrey

Deceased) APPELLANT
AND NATIONAL EMPLOYERS MUTUAL
ASSOCIATION LIMITED o RESPONDENTS

Carl Rattray, 0.C., with Norman Samuels for Appelfant

Hugh Small, Q.C., wlith Michael Hylton Instructed by
yers, Fletcher & Gordon, Manten & Hart for Respondents

Octo~>r 10, 18, 19 & November 29, 1988

FORTE, J.A.

On 19th May, 1987, after a trial of 2 days, Patterson J., gave
judgment for the defendant/respondents and on the 27th November, 1987,
delivered written reasons for so doing.

The case had its origin when Jonathan Daley entered into a
contract of Insurance with the defondant/respondents to Insure his motor
vehicle reglstered NC 3590 In return for the payment of premiums to them by
Mr. Daley. A certificate of Insurance No. 010019 was subsequently issued to
Mr. Daley.

On the 10th January, 1978, while driving the sald motor vehicle
Mr. Daley was in an acclident whlch resulted In the death of Hopeton Mahoney.
On the 9th January, 1979, the Administrator General, the executor of the

cstate of Mahoney, Instituted proceedings In the -Supreme Court agalnst

Jonathan Daley, allieging negligence In Daley and clalming damages for the



death of Mahoney under and by virtue of the Fatal Accidents Act and the
Law Reform Miscel laneous Provision) Act.

On the 15th Aprii, 1983 judgment was entered for the plalntiff/
appel lant for $271,000.00 with costs to be taxed. On the 5th May, 1983, the
interest awarded by the Court amounted to $70,569.85. The judgment remalned
unfulfllled because of the lack of means of Daley and consequently the
p'eintlff by virtue of sectlon 18 of the Motor Vehicle (Third Party Risks)
Act -~ brought thls action against the defendant to recover the sum of
$271,000.00 plus $70,569.85 Interest, plus $7.50 expended on the Writ of
Selzure and Sale effected with no success upon Daley.

The defendant contended successfully before Pattersen, J.,
that the Pollicy of Insurance entered into with Jonathan Daley exempted the
company from |labllity for any loss suffered while-the vehicle was beling

used for hire or reward, and that the Incident giving rise to the clalm arose

out of the use of the vehicle for that purpose. For this he relied on the pclicy
which was produced, and which had the following. provisions:

GENERAL EXCEPTIONS

The Assoclatlon shall not be llable in respect of

(1) any accident loss, damage or {iabllity
caused, sustalned or Incurred.

(a) 000 s RCOEOEBROCPOIOGEBSLIOIEQOIEOEOROEQEOIEOEOTOIOTTOITDS

(b) whilst the Motor Vehicle Is being
(1) used otherwlse than In

accordance with the
"Limitations as to Use.!

In the Schedule of Pollicy - under "Limltation as to Use" It

states:

Use for soclal domestic and pleasure purposes
Use In connection with the Pollicyholder's
business

Use for the carrlage of passengers (other than
for hire or reward) In connection witit tne
rollcyholder's business.
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The Pollcy does not cover:

(1) Use for hlre or reward or for racing
pacemaking rellablllty trilal or
speed testing

(2) Use whilst drawing a traller except
the towling (other than for reward)
of any one dlsabled mochanically
propel led vehicle.

The sole witness at the trial was called by the defendant/
respondent. He was Jonathan Daley who testified in brief that on the fateful
day 11th January, 1976 while coming from Point HIIl, and In the viclnlty of
the March Pen Road he was stopped by two men whom he did not know before.
They asked him to carry a plece of lron from the Arawok Muscum to March Pen
Read for the consideration of $20.00. He went to the Museum, where the
men loaded the Iron Into the truck. |t was while In the process of dellver-

Ing the lron that the acclident resulting In the death of Mahoney, occurred.

In effect then, the lInsured Daley gave evidence which the learned trial

judge accepted as supporting the defendant's contention that the vehicle
was belng used at the time for "hire or reward" and therefore outside the
limitation of use as stated In the pollicy. He accordingly entered judgment

for the respondent,

Two questions arose for declision In the hearing of thls appeal.

(1) Do the provisions of sectlon 18 (1)
of the Motor Vehlicle Insurance
(Third Party Risks) Act entitle a
third party to recover from the
insurer, a judgment obtalned
agalnst the Insured, In clrcum-
stances where the Incldent giving
rise to the clalm occurred at a
time when the vehliclie was being
used for a purpcse which was not
permitted by the Pollicy by virtue
of I+ts "Limltatlion of Use' clause,
and

(2) In any event, was there sufficient
evidence that the Insured was in
fact using the vehicle for a purpose
not permitted by the pollicy, so as
to deny him the boenefits of [t2
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The purpose of the Motor Vehlcle Insurence (Third Party Risks)
Act 1s the protection of third partles who are the victims of the
negligent driving of persons who use motor vehlcles on the roadway. Con-
sequen~ly It makes compulsory the Insurance of all vehlcles being used upon
the roads.

Section 4 (1) provides:

"Subject to the provislons of this Act,
It shall not be lawful for any person
to use, or to cause or permlt any
other person to use a motor vehlicle
on a road, unless there Is In force In
relatlon to the user of the vehlcle
by that person or that other person,
as the case may be, such a pollcy of
Insurance or such a securlty In respect
of third party risks as complies wlth
the requlrements of this Act."

and section 4 (2) makes contravention of subsection (1) a criminal offence.
0f slgnificance, Is the fact that section 4 (1) Is not directed
at the driver of the vehlicle but to the 'user! of the vehlclie. Thls Is clear
from the followlng words of the subsectlon:
"It shall not be lawful for any person
eesneees Unless there Is In force In

relatton to the user of the vehicle,"

This view Is supported by the dlcta of Humphreys J., In the case

of John T, Ellls Ltd v, Hinds (1947) 1 All E.R, 337 at page 341:

"eeoeo It Is not any particular person
who uses the vehlcle who Is required
by sectlon 35 (equlivalent to sectlon
4 (1) ) to be Insured, What Is
required Is that the user on the road
by the person or persons In fact
using should be covered by the
Insurance In respect of third parties."

Sectlon 5 (1) states the clrcumstances for which a policy must
be provided and In Its proviso makes certaln exceptlons. |t may be useful to

set cut the section In so far as relevant,
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ordcr to comply with the

roquirements of this Act the
pollcy of insurance must bo a
policy which -

()

(b)

is issued by a porson who
Is an Insurer; and

Insures such porson,
persons or classes of
persons, as may bo specl-
fiod In the policy In
rospect of any |labilidy
which may be incurred by
him or them In respect of
the doath of, or bodlly
tnjury tc, any person
causaed by, or arlising out
of, tho use of the motor
vehicleo on a road:

Provided that such a pelicy shali not
be requlred to cover -

()

ITabl1i+y In respect of the
doath arising out of, and

In the coursae of hls

omp loyment of a person In
the cmploymont of a person
Insured by the policy, or

of bodlily Injury sustalned
by such a person arising out
nf, and In the course of his
employment; or

(1i) except In tho casc of a motor

vehicle duly licensod for the
purpose In whilich passengors

arce carriad for hire or roward,
and except In the case of a
motor vehicle In which
passangers are carried by
rcason of, or In pursuance of

a contract of employment with
o persoh Insured by the policy,
iTabitity in respect of the
death of, or bodlly Injury to,
persons belng carried in or
upon, or entering or getting
onto or alighting from, tho
vehicle at tho time of the
occurrence of tho evont out of
which the claims arisc."
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In so far as thls case Is concarnod it was not in dispute
that the polley Issued to the Insured, did not come within tho excepticns
expraessed In the provliso to section 5 (1) (b) and that tho vehicle of

Mr. Daley was raequlred to be Insurod under the provisions of the Act.

It was contended, howover, thal that beolng so, sectlon 18 (1)
ot the .. Act would glvo to tho appellant a right to rocovor the judgmant
~btainod agalnst the insured, oven 1f It were found (as tho learned trial

rewerd” a user whlich was not covorod by the policy.

In my opinlon thls argument 1Is fallaclious. Soction 18 (1)

states as follows:

"18. (1) If aftor a certliflcate of
Insurance has booen Issued under
subsectlon (4) of sectlon 5 In
favour of the porson by whom a
pollcy has been offected, judament
in respect of any such tlablllty
as Is roqulred to be covered by
a pollcy under paragraph (b) of
subsectlon (1) of sectlon 5

“(belng a Tlablllty covered by
tho terms of the pollicy) fis
obtalned agalnst any person
tnsured by the policy, thon not-
withstanding that the Insurer may,
be ontitled to avold or concel,
or may havo avolded or cancolled,
the pollcy, the Insurer shall
subject to the provislons of thls
section, pay to the persons
entltled to the beneflt of the
Judgment any sum payable thereunder
In respect of the llability,
Including any amount payablo In
rospect of costs and any sum payable
In respect of Interest on that sum
by virtue of any ennctmont relating
to interest on Judgments,™

The sub-scction requires +h02follow|ng condition precedent to

the third party's right to recover from the Insurers -
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(1) A certificate of Insurance must
have been lssued by virtue of
section 5 (4),

(2}  Judgment in respect of any such
[Tabllity as is required to be
coverad by a pollcy under section
5 (1) (b) has been obtalned
against the insured.

(3) The ilablll+y must be a X

Liabillty covered by the terms

of the policy. f‘

It is conceded that both (1) & (2) were fulfillod In this iu

casa, The question thereforoe is whether or not the liability was one which B

was covered by the terms of the policy. As already outlined, the "Limitation
as to Use™ clause In the policy, limited the use of the vehiclo and

speclfically states that the "Pollcy does not cover Use for hire or reward

otc., ™

was onc which was covered by the torms of the pollicy, the soction cannot avall |

the appellant,

1 All E.R. 650:

In my opinlon, unless I+ can be shown that the liability

In the case of Herbert Rallway Passengers Assurance Co., (1938)

"W., was Insured with the defendant company
against third party risks In respect of a
slde~car and the policy provided that the
defendant company should nct be llable in
respect of any accident Incurred while any
motor cycle was belng driven by or was for
the purpose of being driven by him in the
charge of any other person other than the
Insuraed.

W., while driving with a friend, foll 111,
and allowed the friend to drive the side-
car. While being so driven the slde-car
collided with a lorry, with the result that
the plalntiff was injured. In an action
agalnst W., the plalntiff recovered damages
and now sought to recover them from the
Insurance company.”
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In holding that the plalntiff coul'd not recover in the action

under section 10 of the Road Traffle Act 1934, (which Is similar In terms

<::\ to sectlon 18 of the Mator Vehicle Insurance (Third Party Risks) Act)
A\

)

S

Porter J., sald thus:

"l did raise the question and Mr. Elkin
raised it before me, as tc whether there
might not be a clalm under secticn 36
(1) (b) (simliar to section 5 (1) (b) )
In that the wording of that sectlion was
so wide that 1t Included any case where
the assured was llable owing to the use
of any motor on the road, and In that
sectlion 10 of the Act of 1934 Imposed a
ITabl1ity upon the Insurers where the
assured was |lable and could not pay.
But section 10 does not, | think, Impose
= any such liabillty In a case where the
(:—\ Insurers have limited thelr liabllity
’ by the wording of the policy, but only
In a case where there Is an apparently
valld policy covering the liablllity
which yet they could have avoldcd or
cancel led because of some mlisrepresenta-
tion of concealment on the part of the
assured." (omphasis mlne)

With this dicta of Porter J., | agrece. |f the use to which the
vehicle 1s put Is contrary to the contract of Insurance between Insured and
insurer, then It Is my view that Its user Is outside the scope of the policy,

(WW) and the vehicle Is therefore not insured for that particular user. Any

\ l'tability arising out of such user, would therefore not be covered by the
terms of the policy. Indeed, any such user would be subject to a criminal
prosecutlon by virtuc of section 4 of the Act - In that It Is an offence to
use cr permlt to be used a motor vehicle on the r;ads "uniess there Is In

force In relation to the USER of the vehicle ceceeceeese SUCh a pollcy of

insurance., Thls viuw, is also supported by the case of Gray v. Blackmore

(1933) 1 K.B. 95. The facts, as they are stated in the head-note were as

(; ) follows:

(}6‘15’




.(‘\
}

9.

"The plalntiff made to the defendant and
other underwrlters a proposal for

Insurance of a motor car, and disclosed

the fact that ho was a garage propriletor,
The underwrlters Issued a policy which
provided (Intor alla) for Indemnity

against llablllty to third persons In
respect of bodlily Injury In the event

of accldent arlsing out of the use of

the car. The pollcy also expressly
provided that It should not cover Ilabllity
caused sustalned or Incurred while the

car was belng used otherwlse than for
'nrivate purposos' which were deflned as
meaning 'soclal, domestlc and pleasure
purposes and use by the assured In

person In connection wlth hls business or
professton, The term 'private purposes!
does not Include c..cievass use for any
purposes In connoctlon with the motor trade.
A certlficate of Insurance under paragraph
11 of the Road Trafflc Act 1930, contalnling

a similar limltation wos also Issued to the
plaintiff,

While using the car as the judge found,

for purposes In connection with the motor
trade the plaintiff had an accident, as a
result of which a third party clalmed damages
for personal Injurles. The underwriters
having refused to Indemnify the plalntlff

he clalmed a declaration that they were
bound to do so.

In delivering judgment, Branson J., In a reference to sectlons

35 and 36 of the Road Traffic Act 1930, which are In torms similar to secticns

N

4 and 5 of the Motor Vehicle Insurance (Third Party Risks) Act, had this to

say:

"That [+ seems to me 1s simply prescribing
what cover the man must have 1f he Is to
escape the ccnsequences of section 35.
Saectlon 35 relates to the use by him of
a motor car upon the rcad, and 1+ |s that
use by him ¢f that vohicle on the road
that must be covered In order to frece him
from tiabllity under scctlion 35. Al that
sectlion 36 does Is to prescribe the kind
of cover that he must have [n order tfo
escape the consequences of usling the
vehlcle in contravention of section 35.

1696




10.

"What Is sought In this case Is o
constructlon of the section which
should say that any policy issued
In respect of any vehicle which
may be used on the road must cover
that vehicle wherever used on the
road for any purpose for which any
vehicle can be used on the road,

I do not see that the stntute says
anything of the sort. It Is
defining the protection which a man
must have If he Is to escape the
consequences of sectlon 35. Thaot
that 1Is s, appears from the
provislons of sectlon 36 itself."

In coming to hls conclusion he states as follows:

"1 see nothing In the statute which
prevents an underwriter and an

assured from agreeling to a pollcy

wlth any conditlons that thoy choose;
but 1f the nssured takes the cor

upon the road In breach of those
conditions he cannot thereby throw

a greater obllgation uponh the under-
writern All that happens Is that he

Is on the road without a pollcy which

Is covering him under the Road Traffic
Act and he Is liable under section 35
as_though he had never taken out a
policy at all. He Ts using a car which
Is rot covered by a policy which insures
him under the wcrds of sectlon 36 (1) (b).
That is the result of 1t, not to put an
extra burden upon people who have never
agrecd to undertake 11" (emphasls mine)

The appelliant seeks support for his argument, In the words of

section 18 (1) which states that:

M eeeees NOtwithstanding that the Insurer

may, be entltled to avold or cancel or
may have avoided or cancelled, the policy,
the Insurer, shall ciiciaieneeas pay to
the persons entltiod to the benefit of

the Judgment any sum payable thoreunder

In raspect of tiabllity, Including any
amount payable In respect of costs ond
any sum payable In respect of Interest

on that sum by virtue of any enaclmont
relating to Interest on Judgments.”

169 F
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In this regard, relfance was also placed on section 18 (5)
which deflines the expression In subsectlon (1) "|labl ity covered by the
terms of the policy" as "a liablllty which Is covered by the policy or
which would be so covered but for the fact that the Insurer is entitled

to avold or cancel or has avolded or cancelled the policy." The argument

before us proceeded on the baslis that the respondents could have avolded
or cancelled the policy for the reason that It was put to a use not
permltted by the policy, and consequently the |lability would have been so
covered but for the fact that the Insurer is entitied to avold or cancel.
In my view this argument ts untenable., If the vehicle was
belng used for a purpose not parmitted by the pollicy, then It was not
Insured, and consequently there would be no valld policy of insurance in

respect of that user existing, and the insurer would have no necessity to

avold or cancel.

To my mind, Instances to whlch the reference of avoldance and

cancellatlon may be found are:

(0 lo . the.provisions of sectlon 18 (3)
where an Insurer may seek a
declaratlon that he Is entitled to

avold the policy for misrepresentation
or non-disclosure and

an for breaches of conditlions stated
In the pollicy, as opposed o a
[imitatlon of user placed on the
vehicle In respect of Itabitity,

It Is to clrcumstances, such as these that sectlon 18 refers.

The only restrictlions on the contractual relatlons between the

Insurer and the Insured are as revesled in section 8 of the Act, which is set

out hereunder:

169%
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"8, (1) Any condition in a policy or

securlty issued or glven for the
purposes of this Act, providing
that no llablility shall arise under
the policy or securlty or that any
Itabll ity so arising shall cease,
In the event of some specliflied
thing belng done or omitted to be
done after the happening of +the
event glving rise to a clalm under
the pollicy or security, shail be
of no effect In connection with
such clalms as are mentlioned In

paragraph (b) of subsectlion (1) of
section 5:

Provided that nothing In this
subsectlon shall be taken to render
vold any provision In a policy or
securlty requlring the person

Insured or secured to repay to the
fnsurer any sums which the latter
may have become |lable to pay under
the pollcy or security and which

have been appllied to the satisfacticn
of the claims of third parties,

(2) Where a certificate of Insurance
has been lssued under subsection (4)
of section 5 In favour of the person
by whom a policy has been effected,
so much of a pollcy as purports to
restrict the Insurance of the persons
Insured thereby by reference to any
of the following matters -

() the age or physical or mental
condltion of perscns driving
the vehicle; or

(b) the condition of the vehicle; or

(c) the number of perscns that the
vehicle carries; or

(d) the welght or physical
characteristics of the goods
that the vehicle carries; or

(e) the times nt which or tho arcas
within which the vehicle Is used;
or

(f) the horse power or value of the
vehlcle; or ’

(g) the carrying qn the vehlcle of any
partlicular apparatus; or



13,

" (h) the carrylng on the vehlcle of any
particular means of identiflication
other than any means of identifi-
cation required to be carried by or
under the law for the time being

<;j> In force relating to motor vehlicles,

shall as respects such llabllitles as are
requlired to be covered by a pollcy under
paragraph (b) of subsection (1) of sectlon 5,
be of no effect:
Provided that nothing In this subsection shall
require an lInsurer to pay any sum in respect
of the ilablilty of any person otherwise than
In or towards the discharge of that Ilabllity,
and any sum pald by an insurer In or towards
the discharge of any Ilabillty of any person
which Is covered by the pollicy by virtue only
cf this subsection shall be recoverable by the
i Insurer from that person,

(;/) Section 8 specliflcally provides the ckrcumstances where the
provislons of the policy wlill have no effect on clalms made on the policy In
respect of third party risks,

Of particular signiflcance Is sectlon 8 (2) which outlines In
detalls the provislons which If Included In a polley of Insurance would have
no effect on the llabllity of tue Insurers to third parties and Indeed also
makes provision for recovery by the Insurers from the lInsured any sums paid

(::\ by them in discharge of a liabliiity by virtue only of the subsection.

: It will be noticed that the subsectlion has no reference to the
user (i.,e., the type of use) of the vehicle and a fortiori it may be Implied
that the Act, contlnues to allow freedom between the Insured and the Insurer

to contract as to the terms of the policy as it affects the user of the

vehicle to be lnsured,

In Jones v, Welsh Insurance Co,, Ltd (1937) 4 All E.R. 149 which

was a case declded after the Road Trafflc Act (1934) In England, contalnlng

<::\ simitar provislons to sectlon 18 (1) of the Act the facts were as follows:

[+00
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"The plalntlff obtalned a judgment
agalnst T In respect of Injuries
caused by the negligent driving of
T's motor car. T having no means,

- the plalintlff sued T's Insurers,
(» ) the defendant corporation, under
- the provislons of the Road Traffic
Act 1934 S, 10 (1), (Similar In
toerms to sectlion 18 (1) of the Act).
T's Insurance policy covered the
use of his car 'for soclal domestic
and pleasure purposes, and for use
In connectlion with his business or
profession' as stated in the schedule
T was a motor mechanlc, and was
described as such In the schedule,
but In his spare time foarmed a few
sheep. At the time of the accldent,
whlich caused the Injuries, the car
was belng used to convey some sheep.
= Goddard J., held that at the time of
<:,> ) the accldent the car was not belng
used by the Insured In person In
connectlon wlth his business of a
motor mechanlc, but for the carrlage
of goods In connectlon with the
business of sheep farming. The
plaintiff had called in ald, the
provislon of sectlion 12 (d) of the
Road Trafflc Act 1934 which as in
section 8 (2) (d) render Ineffectlive
a restriction In the welght or
physlcal characterlstics of the goods
that the vehlicle carries.”

. In dismissing this contentlon Goddard J., used the following

-’ words, which are appllicable to the state of the law in Jamaica today, as It

was then In Engiand.

"He Mr. Tucker submitted that the
restriction related to the physlical
characterlstics of the goods and sc
was of no effect against the
plalntiff. The question here Is not
as to the actual naturc of the goods
carrled, or thelr physical
characteristics but. whether the use
of the car was for domestlic or busliness
purposes, or whether the goods carrled,

. whatever their nature were In
(ivﬁ connection with business.

The result 1s that the actlon falls and
must be dismissed, though | come to
this conclusion with as much regret as
a judge may properly feel when he

gives effect to what he decldes are
the legal rights of the parties, For
this adds another to the growing |ists
of cases which show that In spite of
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"the statutory provislons for
compulsory Insurancz, pefsons
Injured by motor cars through
no fault of thelr own may be
teft with no prospect of obtaln-

Ing compensation, ....se.. The
publlic belleve, and with reason,
that the Road Trafflc Act insures
that, [If they have the

mlsfortune to be killed or Injured
by a drilver's negllgence, there
will at least be compensation for
themselves or thelr dependents
knowlng nothing of the pltfalls
which stlll abound in policles
in splte of section 12 of the Act
of 1934. No one can falrly expect
Insurers to pay on a rilsk addltional
to that for which they have recelved
a premlium. ...ceeeeeees NO
legislation can guard agalnst the
criminal who wilfully drives an
uninsured car, but it Is just as
well that It should be reallzed
that, though there may be’ a pollicy
In force, and an authorlised person,
Is driving the car whlch causes Injury,
there Is no certalnty that a llablllty
wlll attach to the Insurers.”

In England, the problem has been solved by the establishment of
a Motor Insurance Bureau which entered Into a contract with +the-Ministry of
Transport In which the bureau "undertook +ousa+lsfy Judgments in respect of
any llabllity which Is required to be covered by a pollcy ofilnsurance in
terms of the Road Traffic Act and which Is not otherwise satisfied." Except
for the Jamalca Clalims Bureau which covers third party lIlabllity In respect of
public passenger vehlcles, that Is not the case In Jamaica; the third party
In other cases, depending aiways on the provisions of the Motor Vehicle
Insurance (Third Party Risks) Act @and In parflcu?ar section 18) to recover
the fruits of a judgment in respect of any llabillty which s requlred to be
covered by a pollcy of Insurance In terms of the Act.

In answer to the first question ralsed In this appeal, | would
assert that the third party In such an action cannot recover the sums payable
by virtue of a judgment on the basts o% section 18 of the Act, unless the

falbllity Is one which Is covered by a policy of Insurance. 1f it can be

established that the vehicle was belng used for a purpose outslde of the

|20 L
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scope of an exlsting policy of Insurance, then no llabillty would exist under

that pollcy and consequently section 18 woulcd not apply.

I turn now to the second questlion, the answer to which determines

the fate of this appeal. The matter belng put [n issue in the pleadings, It

was conceded at the trial that the

respondent had the burden of proving that

the pollcy of Insurance did not Include a flabltity In respect of which the

respondent could recover from the appeilants, the fruits of his Judgment

against the Insured.

The area of dispute concerned the question whether the Insured

was uslng the vehliclie for a purpose which came within the "Limltation as to

Use" clause In the policy l.e., "use for hire or reward" which the policy

speclifically stated would not be covered by It.

Patterson J., in his judgment came to a finding of fact which

is set out hereunder:

A}

"The Ccurt accepted the evidence that at the
material time, Jonathan Daley was using his
truck to convey a blt of Iron from White
Mar! to March Pen Road pursuant to a bind-
ing agreement he had entered Info with two
men., He had further agreed to perform that
task for the sum of $20.00 and although he
had not been pald prior to the commahcement
of the journey he nevertheless was entitled
to recelve the sald amount, and he expected
to recelve 1t. He was not transporting the
Iron for his own purpose. The Court also
found that the Insured had on previous
occasions used his vehicle to transport
goods for persons unconnected with his

business and

had charged for those services."

This finding of fact Is based on the evidence of Jonathan Daley

himself whose testimony In examination-in-chief, appears to have been

contradictery. 1+ may be convenient for the purpose of clarlty to set out

the relevant evidence,

He stated thus:

"Used truck to carry goods for other

purpose than my own - If anybody ask
me to carry anything | would help
them - | could not sustaln the truck

with my Income alone, so If | got a
Job - somebody say they would pay me
to carry something | would carry It."
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Further in his examination he states:

"1 picked up things because sometime
| dont have money. | expected to
get the $20.00 that day. Thls was
the first time | was using the
vehiclie to carry goods for money."

Patterson J., In hls flindlngs made no reference to the evldence
of Daley that when he transported the Iron, [t was the flrst time he was using
the vehicle to carry goods for money. This was In dlirect contradlictlon to hls
earlier testimony that he used the truck to carry goods for other purpose, than
his own. At the end of his testimony, therefore It must have been impossible
to determine which of the two statements ref|9c+ed the true circumstances I.e,,
whether he had used the vehicle for 'payment! on thls one occasion, or had
hat:1tually done so even before the incident which resulted in the appellant's
clalm, In my oplnlon on the face of this Inconsistency cn a very materlal
aspect of the evidence, It was unreasonable, (on a balance of probabllitles)
for Patterson J., to conclude that the Insured had on previcus occaslions used
his vehicle for transporting goods and had charged for those services. The
werds for "hire or reward" have been considered in many English cases, some
of which were cited In the Court below, and agaln in argument at the hearing
of this appeal. |In this case the meaning of the words as used In the
Insurance pollcy determines whether or not the provisionsof section 18 (1)
can avall the zppellants, For If the respondents falled to establish that
the use of the vehicle was not a Ilabllity covered by the pollcy, 1t beling one
requlred to be covered by sectlon 5 (1) (b) of the Act, then they would be
required to Indemnlfy the third party l.e., the appeliants. in

Albert v. Motor Insurers Bureau (1971) 2 All E.R. 1345 the meaning of the

words as used In the Road Trafflc Act 1960 sectlon 203 (4) was clarifled by

the House of Lords (section 203 Is the equlvalent of section 5 (1) (b) of the
Act.)
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Although the words were Interpreted as they are used In the
proviso excepting from the exception of persons who must be covered,
'passengers being carrled for hire or reward' the dicta Is of value In
respect to the Instant case, which concerns the meaning of the words as

used In the "Limitation of Use" clause In the policy. Lord Donovan in

deallng with the subject at p. 1352 asscrted that the words did not refer
tos

++ee some fleetlng use of the vehlcle
to carry passenger on some |solated
occasion even though it may have been
arranged at the outset that he shall
contribute something towards the
expense, but on the contrary, some
settled plan to carry passengers for
reward which has been put Into
operation with a regularity and
frequency (both actual and Intended)
which jJustifles the conclusion that
this is one of the vehlcle's normal
functions." o

in my opinion those words are appficable to the instant case,
and the burden rested on the respondents to establish that the Insured used the
vehicle not on one isolated Instance to help two men to transport a plece of
Iron, albelt for a fee which was never collected, but with a regularity and
frequency from which 1t couid be concluded that that was one of the vehlicle's
normal functlons. This, having regard to the nature and quallity of the
evidence, the respondent falled to do.

| would therefore answer the seconh question ~ No. In the result,
[ would find that the respondent having fatled to prove that the Insured used
the vehlcle for a purpose outside the scope of the policy the appeltant would
be entitled to succeed on his claim by virtue of section 18 (1) of the

Motor Vehicie Insurance Third Party Risks) Act. Consequent on these conclusions,

the questlon arlses whether the appellants are entitled to recover (1) the
full amount of the Judcment of $271,000,00 ptus Interest (11) the amount In the
pollcy purporting to limlt liabllity to $250,000,00 or (1i1) the statutory

minimum provided for in paragraph (v) of the proviso tosecticn 5 (1) (b) which

states as follows:
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"In order fo comply with the require-
ments of this Act the pclicy of
Insurence must be a policy which -

(a) Is issued by a person who Is
an Insurer; and

(b) Insures such person, persons
or classes of persons, as may
be specifled in the pollicy In
respect of any llabllity which
may be incurred by him or them
in respect of the death of, or
bodily injury to, any person
caused by, or arlsing out of,
the use of the motor vehicle
on a road: '

Provided that such a pollcy shall not be
requlred to cover -

(1711) any contractual llability; or -

(lv) liabllity in respect of the
flrst ten dollars of any
clalm by any one person; or

(v) [Tabillty In respect of any
sum In excess of two thousand
dollars arising out of any
one claim by any one person;
or

(vli) liabliiity In respect of any
sum in excess of twenty
thousand dollars arlslng out
of the total clalms for any
ohe acclident for each motor
vehlcle concerned."

This lissue arose In the case of Jamalca Co-operative Flre

and General Insurance Cg., Ltd v. Sanchez (1968) 13 Wsl.R. 138 where the

plaintiff had been awarded damages of #3,515.1.6 agalnst the assured and
sued successfully by virtue of sectlon 16 (1) (now section 18 (1))of the
Motor Vehicle Insurance (Third Party RIsks) Law Cap 257) for recovery of
that sum from the Insurance company wlth whom the assured had a pollicy In
respect of the user of the motor vehlicle. Undeér +h?+‘poLlcy the [lability
of the Insurance Company In respect of any one accldgpﬁ/;as unlimited. The

Insurance Company appealed, con}endlng that they were llable only to the

extent of the minimum Ilabliity which a policy under the statute was required

el

to cover In respect of any one clalm by any one person.
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In dellvering the main judgment of the Court Luckhoo J.A.,

Interpreted the dicta of Lord Evershed in Free Lanka Insurance Co., Ltd v.

Ranasirghe (1964) 1 All E.R., 452 as follows:

"I+ seems clear that the Privy Councll
In the Free Lanka case went no further
than to hold that the Insurer's
Ifability to the third party under
sectlon 133 was to be determined by
the 1lmitation of llabllity actually
Imposed In the pollcy Ttself, such
I'Imltation having been Imposed pursuant
to the provislons of sectlion 128 (1)"

And consequently concluded:

M eesessese INn respect of section 16
(1) of the Jamaica Law (sectlon 18
(1) of the Act)1f as In the Instant
case, the llablilty of the Insurers
to the assured under the pollcy Is
unftmited In respect of any one
accldent, the amount payabie by the
assured under a judgment obtatned by
a third party agalinst him tn respect
of tlabllity requlred to be covered
would be the amount awarded In
respect of such [fabiiity. In the
Instant case, the amount (s the
amount awarded by the learned trial
Judge In that regard."

it 1Is to be noted that although Luckhoo J.A., found that the
amount would be the amount awarded that was based on the fact that the

[Tabl( ity under that poilcy was uniimfted.

tn Central Fire and General Insurance Co., Ltd., v.

Sylvester Hylton S.C.C.A. 84/84 dated 10th July, 1985 (unreported) this Court

through Carberry, J.A. recognized (at page 37) that the declsion of this
court In the Sanchez case (supra) "cliearty established for Jamalca that If the
coverage on the actual policy exceed the minimum prescribed In the Act, the
statutory remedy would allow recovery to the extent of the policy coverage."
In an expression of doubt however he opined that the declislon
may be In the future open to question 'elsewhere'!. He recognlzed nevertheless
that "the decision has however stood for some seventeen years and countless
sottlements must have been made on the basis that the actual coverage of the

policy represents the celling of the llability of the insurer."
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The real lssue In the case of Central Flre and General Insurance

Co., Ltd., v, Sylvester Hylton, was as stated In the judgment of Rowe, J.A.
<;\? @s he 1nen was) at page 4:

"In essence these grounds complalned that the
declslon In Hansen's case does not represent
the law of Jamaica, that where an Insurance
company takes over and conducts a defence In
a sult agalnst 1ts Insured, It acts as an
agent for the Insured and not as a princlpal,
and that [f the Insurance company agrees to a
settlemont of the clalm, there Is no
automatic estoppel as would render It llable
to pay to the successful plalntiff the amount
of this settiement."

In fact the defence In the case pleaded that Its I}ablllfy was limlted under

(\J? the pollcy to $250,000.00 which It was willlng to pay.

The comments by Carberry, J.A. were therefore oblter and

consequently are not to be taken at this time, as affecting the valldlty of

the declslion In the Sanchez case. Sectlon 18 (1), by virtue of which the
respondent brought thls case, has already been carefully examined by
Luckhoo, J.A. In the Sanchez case (supra) and In splte of the expresslons of

doubt by Carberry, J.A. In the Sylvester Hylton case (supra), | see no reason

to, express any dlsagreement with the reasons and conclusions of Luckhoo J.A.

| however add some comments of my own,

In the pollcy of Insurance between the assured and the appellants,

the appellants agreed to Indemnlify the Insured as set out hereunders

"Sectlon 1 ~ Liablllty to Third Parties

1. The assoclation wlll subject to
the Limlts of Liablllty stated
In the Schedule hereto Indemnify
the Insured in the event of
accldent caused by or through or
In connectlon with the Motor
T Vehicle or In connection wlith the
(:JJ loading or unloading of such
vehicle agalnst llablllty at law
for damages and clalmant's cause
and expenses In respect of:

(a) death of cr bodlly Injury
to any person

(b) damage to property.

120§
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In the schedule the Limits of Lliabillty clause states: i

= Limlt of the amount of the Assoclation's
<; 1 [labl 11ty under sub-sectlon 1 (a) of
- sectlon 1 arlsing out of any one clalm
by any one person eeeececcccscescesces $250,000,00

By the policy, therefore the appellant clearly cénfrac+ed with the assured
to Indemnify him In respect of the death or bodlly Injury to any person to 5
an amount In excess of the minimum requlrement provlded fo by paragraph (v) %
of the proviso to section 5 (1) (b), the llabllity to third parfles under the f

pollcy belng $250,000.00.

However, the third party not belng a party to the contract, can i‘
(‘JJ cnly bring action for the amount of the judgment by virtue of sectlon 18 (1)
of the Act, This sectlon follows the terms of soction 10 of the Engllish Road
Traffic Act 1934, with the Important exceptlon that the latter had no proviso
[Imlting the extent of the pecunlary amount of llablllty that requlired

mandatory insurance.

In the Engllish Act, the term "Jjudgment In respect of any such 5

llabllity as Is required to be covered by a pollcy" had no reference to the

. amount of damages recovered In the Judgment, but tc the liablliity to pay
{Lw/ damages in respect of the user of the vehlcle by the persons specifled In the
policy.

Sectlon 5 (1) (b) of the Motor Vehlicle Insurance (Third Party
Risks) Act sets out the circumstances for which a vehlcle must be Insured,
and In the proviso, paragrapts (v} and (v1), In my opinlon do nothling more
than set the minimum amounts for which the Insured must be Insured.
The words In sectlon 18 (1), «.eeeceneess "Judgment In respect
— of any such Ilablllty as is required to be covered by a policy under parageaph
(b) of subsection 1 of section 5 refers to the liablllitles séf out in that
paragraph {.e., 'llabllity which may be Incurred by him or them in respect of
the death of, or bodily Injury to, any person caused by, or arising out of,

the use of the motor vehicle on the road." |

The first question argued In this appeal demonstrates a good

example of the '{lablility! to which the Act refers 1.,e., whether or not the f
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Itabliity, the Insured Incurred by hls user of the vehlcle was one required
to be covered by the policy. Indeed, the expression ln.*he section "beling

a |fablility covered by the :terms of the policy" does not suggest the
question as to what amount he was Insured, but to the question of the purpose
for which the vehicle was Insured l.e. was the vehdcle requlred by sectlon

5 (1) (b) to be Insured for the particular user to which 1t was put at the
time of the acclident.

As | understand the contrary Interpretations of the sectlon,
there Is a suggestlon that the words "such llabllity as Is required to be
covered by a pollcy under paragraph (b) of subsectlon (1) of section 5
denles the third party's right to recover the amount Insured in the policy
1f 1t Is In excess of paragraph (v) of the proviso to section 5 (1) (b) of
the Act and restricts him to the minimum amount for which the Insured Is
required to be Insured by those provisions, Such a constructlon would In
my oplnlon not be In keeping with the purpose of the Act 1.e. to protect the
rights of third partles, particularly when the Insured Is unable to pay. To
say that the Insurer could enter Inivo a contract of Insurance to Indemnify,
the Insured In respect of llabillitles to third partles, to an amount In
excess of the mlinimum statutory requlrements, and then deny the third party
of that protection by rellance on the very sectlon of the statute which [s
dlrected at securing hié protection, would to my mind, be absurd, and
would do Injustice to the intentlon of the legisltation.

| would allow the appeal for the reascns glven In answer to
questions (1) and (2), and enter judgment for the plaintiff in the sum of
$250,000.00 belng the amount [Imited In the policy of Insurance together

wlth Interest and cost, both here and In the Court below.
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DOWNER, J.A.,:

On 15th April, 1983, the appellant obtalned a Judgment from Malcoim J.,
for the sum of $265,000 general damages and $600 speclal damages under the Fatal
Accldent Act and the Law Reform (Miscellaneous) Act wlth Interest at 8% general
damages from 8th January, 1978, The Jjudgment was against Johnathan Daley but
thar judgment has remained unsatisfied. The appellant then went before
Pattorson J., to have these montes pald by the Insurer who Is the respondont in
this case, but that learned judge decided that the Insurer was not llable. The
questlion to be decided In this appeal Is whether the estate of Hopeton Mahoney
is entitied to have the judgment sum pald or the amount due on the policy paid
by the Insurer. In lawyers language the Issue is whether on the true construc-
tlon of the Motor Vehlcle Insurance (Third Party Risks) Act the respondant must
pay over the judgment sum or the amount of $250,000 speclifled In the policy to

tha appellant,

To appreclate how the questlion of law arosc It is nocessary to rehearse

the facts In the court below. The partles agreed that the proposal for policy

of Motor Insurance and supplementary proposal together with Follcy and Cortlflcate

of Motor {nsurance be admltted In evidence. Also admitted was the unsatisfled
Judgment and the siatutory notlce which was served on the Insurance company.
It was also agreed that as the Insurers were taking the point that a clause In
the “Limitation as to use™ in the policy entitled them to refuse payment to the
estatc, they should begin. They did and calied the Insured Johnathan Daley to
give evidence that he was carrying goods for hire or rcward when the ac¢ldent
occurreod, which resulted in the death of Mahoney and that as that was outside
the protection of the policy they were not iilable to pay.

Speclflcally he said that on 11th January, he was asked to carry a
plece of Iron for two men from the Atawak Musuem to March Pen Road, and that
white on that journey an acclident occurred at the back of the motor truck., He

sald, that he dlid not get the $20 offered and that this was the first time he

was using the vehicle to carry goods for money. Earltier in his evidence, however

he had sald the Income from hls woodwork shop could not run the motor vehicle

so he augmented his Income wlth occaslonal trucking Jobs If he was offered

payment, This conflict In the evldence was never cleared up. The only>other~

.
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witness called by the Insurers was Glorla Bryan who admitted that as motor
insurance manager she had recelved a notlce of the proceeding between the

Administrator General v. (Estate Mahoney) Johnathan Daley and that the insurer

had refused to renew the pollcy because the vehicle was bolng used contrary to
the terms of the policy. Tho Adminlstrator General callod no witness and the
cose vwas contested on the baslis of whether the Insurors wore protected by tho
limitotions In tho pollcy. Patterson J., decided that they were, and from that
judgment the Administrator Genaral acting on behalf of the cstate has appealod.
In coming to that declslion, 1t does not appear that sufficlient attentlion was
glven to the construction of the Mctor Vehlcle Insurance (Third Party Risks)
Act. The construction of the pollcy and admlssibillty of the evidence of the
insured were the Issues debated. Mr. Small for the respondent told this court
that this matter was of Importance to the Insurance company and we Intimated
that the true constructlon of the act may weoll be an Important lssue In the
dstermination of tho appeal. Tho provisions of that Act, therefore, must now
be examlncd.

As far back as 1941 Parliament passed the Motor Vohicle Insurance
(Third Party Risks) Act. |t was recognlzed that many serious accldents were
caused as a result of negligent driving and as the average driver was unable to

mcct the justlfiable clalms In running down cases, a systen of compulsory

insuronce agalnst Third Party Risks was Instituted. The United Klngdom legisia-

tlon provided a ready model. Section 4(1) made such Insurance compulsory and

that saectlon reads as follows:

"4(1) Subjoct to the provislons of this Act,

I+ shali not be lawful for any person to use,

or to causo or permlt any other person to usc

a motor vohiclo on a road, unless there Is in
force In relation to the user of the vehlcle

by that person or that other person, as tho

case may be, such a pollcy of Insurance or

such a sccurlty in respect of third party risks as
compiies with the requlirements of this Act.”

Criminal Sanctlions were provided inh subsection (2) which included disqualifica-
tion from holding a [lcencc.

The next Important sectlon to consider iIs scction 5(1)(b) which
stinulates whom the compulsory Insurance must cover and that It should cover

doath or bodlly Injury. The relevant sectlon 1s as foliows:
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"5(1) In order to comply with the requirements
of thls Act the policy of Insurance must be a
policy which:

(a) 1Is Issued by a petson who Is an [nsurer;
and

(b) Insures such person, persons or classes
of persons as may be specifled In the
policy In respect of any liabliiity which
may be Incurred by him or them in respect
of the death of, or bodlily Injury to, any
person caused by, or arlsing out of, the
use of the motor vehicle on a road."

That Insurance policles for third party risks cannot be considered without
examlning the provision of the Act is illustrated in section 8. This section

recognises the Inappropriateness of freedom of contact, when ranged on one side

are insurance companlies and on the other uninformed clients. Moreover thero

:

are the rights of the Third Party whom the Act Is designed to benefit. vection 3(1) M
reads: ﬂ

"8(1) Any condi*ion In a pollcy or securlity w

Issued or glven for the purposes of thls Act,

providing *' 2t no llabilty shall arlise under

the pollicy or securlity, or that any {lability

so arising shall cease, In the event of some .

specifled thing belng done or omitted to be |

done after the happening of the event glving

rise to a cialm under the pollcy or security,

shall be of no effect In connectlion with such

clalms as are mentioned In paragraph (b) of

subsection (1) of sectlon 5." |

The correct analysls of thls sectlon Is of vital Importance. It
prohiblts any conditloniin a policy which provides that no liability shall arise

under the policy In the evont of some specified thing being done or omitted to /

be done. Additlonally 1t ordalned that |Ilabliity should not cease, if something
speciflied was done or omlitted to be done after the event which gave rise to the f
|

claim. Of equal importance Is the proviso to section 8(1) which reads:

"Provided that nothling in this subsection shall ]
be taken to ronder vold any provislon in a

policy or security requlring the person lInsured

or secured to repay to the Insurer any sums

which the latter may have become liable to pay (
under the policy or securlty and which have

baen applied to the satisfaction of the claims

of thitd parties’,.

The aspect to note Is that the Insurer becomes l[lable to pay under the policy
when the pollcy Is one Issued or glven for the purposes of the Act. Also it

glves the Insurer the protection that he can recover from the Insured.

| $13
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These provisions 5(1)(b) and 8(1) illustrate the intention of the
lagislature to confer statutory rights of subrogation on third parties. These
statutory rights are further regulated by subsection 2 of section 8 which
stipulates that some terms in a policy are to be of no effect as against third

<:;\ partics. To grasp the significance of this It is necessary to refer to sub-

suclion 4 of section 5. That scoctlion reads:

"M5(4) A policy shall be of no effect for the
purposes of this Act unless and until there is
Issued by the Insurer in favour of the person
by whom the policy Is effected, a cortificate
(in this Act referred to as a 'certlificata of
Insurance’) In the prescrlbed form and
contalning such particulars of any conditions
subject Yo which the polTcy Ts Tssued and of
any other matters as moy be prascribed, and
different forms and different particulars
may be prescribed in relation to different

. cases or circumstances."

(;(/ (Emphasis supplied)

As this subsection permits conditions in the policy, the "Limitations
as to use' which form part of the Certificate of Motor Insurance must now be
assessed. These Limitations in part read:

"Limitations as to use:

Use for soclal domestic and ploasu}e purposes,

Use In connection with the Policyholder's business.
Use for the carrlage of passengers (other than fcr
(\‘\ hire or reward) In connectlion with the Pollicyholder's

business.

The Policy doos not cover:

1) Use for hirs or reward ..,."
Turning to the evidence in this case, the law Is that the onus of proof
Is on the insurers to prove that the limitation applied. At its highest, the
avidence establiished that the carriage of the iron pipes was an Isolated occasion.
The learned trial judge recognized this for he sald at page 29 of the
raecord:
Q "1+ mattered not that this was an Isolated cade.
Once it was shown that at the time of the accldont
the vehicle was boling used by the policyholder
for a purpose otherwise than what Is stated In
the "limitation as to use' clause, then the

insurers would not be bound to pay the damages
recevered by an Ihjured third party."

| F14
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This findlng by the learned trial judge Is at odds with the dictum of Lord Pearson

in Albert v. Motor Insurers' Bureau (1971) 2 All E.R. 1345 at 1364 which reads

as follows:

"I there Is only one Isolated occasion on which
he has carried a passenger for a money payment,
that con reasonably be regarded as incidental to
the use of a private car as such and not as

constituting carriage of passenger for hire or
reward."

[f this dictum s to be preferred and Lord Donovan used simliar
fanguage at page 1352 then the Judge's finding must go, and the unusual evldenco
in this case would be of no avall to the respondent. The 'Limitations as to use’
in the "Certificate of Motor insurance' and on the Policy would not have been
briached so as to defeat tho right of the claimant Third Party.

I would, however, add that an alternative way of disregarding the
Jjudoe's findlng was to say that it was unreasonable as the contradiction
concerning how frequently the vehicle was used for hire or reward which appeared
In chief was never resolved. |t was, therefore, unnecessary to decide that the
evidence of Johnathan Daley was inadmissible as Mr. Rattray contended os it was

ineffective, and could not support the respondent's claims,

We must next turn to the true construction of section 18(1) of the
Act in the context of an insurance policy which stipulates the minimum cover of
$20,000 as required by section S5(vi) of the Act.” It is necessary to set out
the rcievant subsection of section 18, to appreciate the nccessary connection
between the pollicy and the entitlement of the third party. Section 18(1) roads:

"I f after a certificate of Insurance has been issued
under subsectlon (4) of section 5 In favour of the
person by whom a policy has been offected, judgment
In respect of any such llability as 1s required to

be covered by a pollicy under paragraph (b) of sub-
sectlon (1) of soction 5 (being a 1iablilty covered
by the terms of the policy) is obtalned against any
person Insured by the policy, then, notwithstanding
that the Insurer may, be entitidd to avold or cancel,
or may have avolded or cancelled, the policy, the
Insurer shall, subject to the provisions of this
section, pay to the persons entitled to the beneflt
of the judgment any sum payable thereunder In respect
of the liabliity, Including any amount payable In
respect of costs and any sum payable In respect of
Interest on that sum by virtue of any enactmont
relating to Intcrest on judgments.

Inttially the critical phrase which must be construed Is 'judgment in

respect of any such llabllity as is required fo be covered by a policy under
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paragraph (b) of subsectlon (1) of section 5 (being a liablillty covered by the
pollcy) is obtalned against any person linsured by the policy!?. It Is true

that by the proviso 5(vi) such a pollcy shall n9+ be required to cover a
liabllity in excess of $20,000, but the law contemplates a policy with unlimlted
Itabillity or for a fixed sum In excess of $20,000. That this Is so can be
gothered from a full reading of sectlion 5 Itself. |t sets out the two baslic
conidltions In 5(1)(a)(b) of the Act foF a policy to comply with the requlrements
of the Act and it must be emphasised that It Is In the priviso that the minimum
amount of $20,000 is stipulated. The relevant sectlons are set out again for

eas¢ of reference:

"5(1) In order to comply with the requlrements
of this Act the policy of Insurance must be a
pollcy which -

(a) 1Is issued by a person who Is
an Insurer; and

(b) finsureos such person, persons
or classes of persons, as may
bo speclifled In the policy In
respect of any llabllity
which may be Incurred by him
or them In respect of the
death of, or bodily Injury to,
any person caused by, or
artsing out of, the use of the
motor vehicle on a road™

Then the proviso in issue reads In part -

"Provided that such a policy shali not be requlred
to cover -

© © 0060000806000 000085968460 s0ssse00 0

(vi) l1lability In respect of any
sum fn excess of twenty
thousand dollars arising out
of the total claims for any
one accldent for each motor
vehicle concerned."”

If a policy of unlimlted liability, or one with a fixed coverage in

excess of $20,000 did not comply with 5(1)(b) of the Act, then wo would have the

.{9; .
absurd situation where only a coverage of $20,000 would comply with the require-

ment of tho Act. The reality Is that the proviso deals with the case of minimum

covorage and this minimum coverage is commonly referred to as coverage by an

"Act? pollcy.
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In the Instant case a judgment In respect of any such Itabllity as is
requlred to be covered pursuant to 5(1)(b) of the Act was obtained from Malcolm J
by the estate of the Third Party, and such a llablllty was covered by the terms

of the policy, even 1f the insurer was entltled to cancel or avold the pollicy.

-30-

The next critical phrase to construe In 18(1) of the Act is "pay to the

persons entltled to the benefit of the judgment any sums payable thereunder In
respect of the llabllity Including any amount payable In respect of Interest on
tho sum by virtue of any enactment relating to Interest on judgments".

The Act dlrects the Insurer to pay the person entitled to the benefit
of the judgment of Malcolm J and that must be the appellant as the Third Party.
Then come the cruclal words "any sum payable thereunder In respect of 1iablility".
I the pollecy Is the minlmum of $20,000 stipulated In the privliso then although
the judgment exceeds thls +hen’on|y $20,000 together with Interest and costs Is
payable. 1f the pollcy was one for unlimlited llablliity thon the amount:

recovered In the judgment ts the amount the Insurer must pay together with costs

and Interest.

Instant case and the judgment sum exceeds this, then the insurer must pay the

amount on the pollcy, together wlth costs and Interest.

If the amount stlpulated In the policy Is $250,000 as In the

covers all three situations.

The reason for making Third-Party Insurance compulsory was that third

parties would benefit from the proceeds of the Insurance pollicy effected.

Section 16(1) 1llustrates this. 1t reads:

This section refers speciflcally to such lla?ll]+y as Is required to be covered

by a policy under paragraph (b) of subsectlon (1) of section 5 and such a pollcy

“Any person agalnst whom a claim Is made In
respect of any such liabllity as [s required
to be covered by a pollcy under paragraph (b)
of subsection (1) of sectlon 5 shall, on
demand by or on behalf of the person making
the clalm, or by the Reglstrar of the Supreme
Court or the Clerk of the Courts of any
Resldent Maglstrate's Court, state whether or
not he was Insured In respect of that liabl-
i1ty by any policy having effect for the
purposes of this Act, or would have been so
Insured 1f the insurer had not avolded or
cancelled the pollicy, and, If he was or would
have been so tnsurod, give such particulars
with respect to that pollcy as were speclfied
In the certlflcate of Insurance dellvered In
rospoct thereof under subsectlon (4) of
section 5." .

| 2

"Any sum', therefore,

J
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can olther be the minimum required or of unlimited or fixed I|lability above the
minimum. 1t seems that the purpose of this Is to enable the clalmant Third
Party to know what to anticlpate from the Insurer as 1t is well known that most

accident clalms are settled and the same subsectlon of sectlon 5 Is specified in

section 18 which reinforces the contentlon that the rccovery section contemplated

recovory -of the proceeds of the pollcy.

Section 5(3) Is another section which émphaslsos that the insurer Is
compelled to Indemnity the Insured In terms of the policy and that 1f an accldent
occurred the third party would beneflt from that Insuranco. Sectlion 5(3) reads:

"5(3) Notwithstanding any rule of law or any-

thing In this or any other enactment to the

contrary, a person Issuing a pollcy of Insurance

under this sectlon shall be |table to Indomnify

the persons, or classes of persons, speclfled

In the poltcy, In respect of any llabl|lty

which the policy purports to cover, In tho case

of those persons or classes of persons.”
The Thlird Party would beneflt 1f the holder of the pallcy Is the tortfeasor and
In an actlon he could clalm the indemnlty so as to satlsfy the Judgment. All
that section 18(1) does Is enable the Third Party to satisfy his judgment

agalnst the Insurer,!f nocessary,In certaln clrcumstancoes.

How does this constructlon of sectlon 18 of the Act and the policy fit

In with the authorlitles. The earlisest one Is Free Lanka Insurance Co. Ltd. v.

Renasinghe (1964) A.C. 541 the Privy Councl | had to construe the comparable
legislation In Ceylon,and they decided that the Third party was entlitled to the
amount stipulatod In the pollicy In that case where tho pollcy was Rs20,000 and
the judgment In favour of the Injured third party was Rs30,000. In delivering
the opinlon of thelr Lordships'Board, Lord Evershed at p. 554 sald:

"In approaching the problem thelr Lordshlps are

impressed by the refloction that It would appear

as a matter of principle unlikely that a third

party having no contract with the Insurers

should yet bo entltled to recover from the

Insurers a sum greater than the |imlt lmposed

by the Insuror properly In accordance with

the Ordinance In the policy of Insurance.”

Thelr Lordships recognised the forceful argumonts in favour of the

raspondent that a third party on one construction of section 133 Caylon (S 18 Ja)

could be said to have an cntlticment to the benefit of the decree for Rs30,000.

1+
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However, they emphasised the |imitation of Rs20,000 in the proviso [5(vi) Ja.]
as the minimum amount required by sectlon 128(1)(b) Ceylon,5(1)(b) Jamaican, +o
be covered by a pollicy of Insurance. Lord Evershed further stated on p. 554:

"It therefore follows that In the case of a lorry
------ \ the llablillty "required" to be covered Is a

<ﬁﬂ; I{abl 11ty which shall not be less than Rs 20,000
but need not exceed that fligure - so that an
ITabllity In the present case (having regard to
the terms of the pollicy) In excess of Rs 20,000
was not one "required" to be covered by the
pollcy."  (Emphasis supplled)

On the basls of this reasoning, 1f the pollcy compllied with the
requirement of sectlon 5(1)(b) In Jamalca and the policy Is more than $20,000
as Is required by sectlon 5(vi) then it Is the amount In the policy which the
insurer must pay In order to comply with section 18. This Interpretation of

(::> sectlon 18 Is In accordance with that propounded by the Privy Council.

The Free Lanka case wos consldered by this court In Jamalica Co-operative

Fire & General Insurance v Sanchez [1968] 13 W.1.R. 138 where the pollicy was

comprohensive and of unlimited 11abiii+y and the +hird party contended that ho

was entltled to the full amount of the judgment In those clrcumstances, while

the Insurer argued that they were llable for the minimum Ilability which a policy

under the statute was required to cover In respect of any one claim by one person.

Thls court declded In favour of the third party. In applying the principles of
(::) the Frue Lanka case Lukhoo JA sald at p. 144:

"Simliarly, In respect of 16(1) now 18(1) of
the Jamalcan law, If as In the Instant case
the liablllty of the Insurers to the assured
under the policy Is unlimited In respect of
any one accldent, the amount payable by the
assured under a judgment obtalned by a third
party agalnst him In respect of |labllity
required to be covered would be the amount
awarded In respect of such Iiability. In
the Instant case the amount Is the amount
awarded by the learned trilal judge in that
regard."

(::\ Impliclt In this passage Is a recognitlon that a policy of unlimited 1lablillty
/ complios with 5(1)(b) of the Act and the full judgment sum Is recoverable under
sectlion 18(1).
The third authority which addresses the problem of the true.

construction of section 18 Is a recent authorlty, of this court Central Fire &

General Insurance Co. Ltd. v. Sylvester Hylton unreported $.C.C.A. 84/84 whore
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Carbarry JA analysed tho declslons In Free Lanka and Sanchoez as well as tho

Housc of Lords' declsion Harker v. Caledonla Insurance Co. [[1980] 1 Lloyds 556

wlith a vliew to recommending reform of the Act. |In Harker the problem bofore

the court was simllar to that posed In the Free Lanka caso. The leglislation
was that of Belize as the caso Involved an accldent 1n that country. Tho third
pariy sought to recover the full amount of the judgment whoro the policy was
tho minimum requlired by the Act. He recovered the minimum,

It was In those clrcumstances that Carberry JA vontured to suggost
that Sanchez mlght be overruled on appeal. Thls was not necessary for the
doclslion In the case beforc him and nelther Rowe P nor Campboll JA, who agrecd
with him, found 1t hecessary to comment on the prospects of Sanchez bofore the
Privy Councl!, In the oplnlon ot Carberry JA unless the Act 1s amended 1t may
not be posslible to recover more than the minimum of $20,000 In the provisc,

In any case. On thls reading of the Act the proviso, Instoad of covering the
special case of minlmum requlrement, would preclude ahy greator amount baing
rocovered. Thls Is an odd way of reading an Act. Tho polnt Is that thore arc
similarlties In policles which comply with the requiremonts of the Act. The
polfcy may be of unlimlted ITabllity which Is the sltuation in Sanchez or may
cover a sum hlgher than $20,000 as In thls case or Lt may be-a policy which
complies wlith the minimum standards lald down in the Act which Is the clrcum-

stance In Free Lenka and Harker,

In all these cases the amount recoverable by the third party by
virtue of sectlion 18 Is the amount stipulated In the pollcy although In tho
case of minimum coverage the amount on the pollcy colncldos with the amount
In the proviso. The words of section 18 which read "judgment In respect of
any such llabllity as Is required to be covered by a pollcy under paragraph (b)
of subsection (1) of section 5", apply to all three typos of pollcy. Tho
rcspondent Insurers recognlsed this as paragraph 10 of thoir Defence in the

Court below reads:

"1 f, which is donled, the Defendant fs ilablo,
then 1t says that [ts [labllity Is I1mited to
tho sum of $250,000.00 as specified In tho
sald Policy.”

This explalns why thelr contentlon on appeal was that they waere not llable at all.
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To my mind, the appeilants have succeeded and the order of the court
bolow must be set aside. | would order Judgment for the appolliants in the sum
of $250,000 as stipulated tn the polley, The appellant is entlitled to the

interest and to costs both here and below.
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GORDON, J.A. (Ag.):

| have read the judgments of my learned colloagues Forte and Downer JJA.
Tho facts have beeh carefully chronicled and | do not propose to repeat them.
I agree with tho reasoning and the concluslons arrived at and wish merely to add
a short comment.
The learhod trial judge In hls Judgment sald:
"The Instant caso dld not ptoceed on a construc-
tlon of any of the terms of the Act, and
consequently, the Court's declslon was arrivod
at purely on the Interpretation of the relovant
soctlons of the pollcy as pleaded and on the
facts of tho case as found. The provislons of
the Act were hot argued."
in timiting his delliberations tn this manner the learned trial judge overlookod
tho fact that the polfcy of Insurance was (ssued pursuant to the provisions of
tho Motor Vehlcleos tnsurance (fhlrd Party Risks) Act and prudence should hove
dictated that an examination of the Act was desirable In order to determine whother
the Policy complled with tho roquirements of the Act.
The Pollcy of Insurance Is a confraff betwoon the Insurers and the
insured and the law provides that porsohs who are not privy 1o the contract can j
bonefit from 1+. This Is a departure from the norm In contract law and a |
scrutiny of the Act determines the conditlons stipulated thoraein for third
parties to benefit.

The law recognises that persons not being carrled on the vehicle whilc
it 1s lawfully on “ho road may be injured by 1+ and 1+ provides for thelr
protection. Sectlon 4 of tho Act requlres that the vehicle should not be used
on a road unless thore Is In forco in relaflon to the use of the vehicle a
policy of Insuranco In respect of third party r!sks‘as complles with tho
requiremonts of the Act. Fallure to comply Is a ci}mlnal of fonce.

Section 5(1)(b) Indlcates the porsons or classes of persons to bo |
coverad by the poliecy. Thoy are "such person, persons or classos of porsons as
may be specified In tho policy In respect of any (fabliity which may be Incurrod
by him or them In respect of the death of, or bodlly Injury to any person caused

3

by or arlsing out of the uso of the motor vehlicle on a road".
The proviso to this soction reads tn part:

"Provided that such pollcy shall not be roquired
tc cover -

1122
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" 1) Itablllty In respect of the doath
arlsing out of, and In the courso of
his omploymont of a person In the
emp loyment of a person Insured by tho
pollcy, or of bodlly Injury sustalned
by such & persoh arlsing out of, and
in the course of hls employment; or

(r1)y 1lablllty In rospect of the doath of
or bodlly Injury to persons getting
Into or alighting from, the vehliclo
at the tlime of the occurrenco of the
avont out of whlch the clalm arises; or
(111)  any contractual tlablitty.®
What the law requlires |s that there must be In force In relation to any motor
vehlcle which 1s used on the road a pollcy of insurance which provides for
compensation to be pald to porsons not th the employment of the Insured or in
any way connected with the user of the vehlicle, who suffor death or bodlly Injury
2s a result of the use of the vehlcle. The law roquiros that the Insured must

cover these risks. 1+ doos not prevent the Insured from embodylng In the contract

of Insurance terms which provide protectlon for the claseos of persons not roquirod

to bo protected.

The concorn of the law Is tho protection of third parties and In
furtherance of this protoctlon sectlon 18 provides for the third party to rocover
from the Insurer the Judgment ho had obtalnod agalnst the Insured which remalns
unsatisfied. This obtalns "notwithstanding that the insuror may be entitled to
aveld or cancel, or may have avolded or cancelled the pollcy”. The llablllty In

respect of which the third party can proceed must be a "Llablllity covered by the

torms of the policy”.

The frequent use In the Act of the words "Llabllity covered by the

torms of the pollcy" recognises that the pollicy of Insurance embodies a contract

hotwaeen the Insured and the Insurors and that this policy can contaln torms
[ fmiting tho user of the vohiclo and providing for tho avoldance of the policy
and the avoldance of (labllity 1§ the user of the vehlcle does not conform with

terms stipuiated in the contract. See Herbert v. Rallwoy Passenger Assurance Co.

(19381 1 All E.R. 650; Albert v, Motor Insurors' Bureau [1971] 2 All E.R, 1345;

Gray v. Blackman [1933] 1 K.B. 95. In the pollcy,under the heading "Limitatlons

1
| |
os to use" It |s provided: "Tho pollcy does not cover (1) use for hire or reward.™

The use bolng made of the vehlicle at the time when the Incident In
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respact of which ltability oh the part of the Insured Is clalmed has to bo
dotormlihed. Mr, Rattray In tho Court below anhd here on appeal contendod that
the insured should hot have been allowed to glve evlidenco as the plalntiff wos

N subrogated to him by virtue of sectlon 18(1) of the Motor Vehicle Insurance
C
A

(Third Party Risks) Act. He submitted that the estate stood I1n the shoes of tha

Insurod; the respondent In calllng upon the insured to give evidence opened

Infinlto possiblliities of fraud., He referred to the famous and now hackneyo.!

obsorvation of Lord Morris LJ In Ellls vs. Homo Offlco [1953] 2 All E.R. 149
at p. 161(c):

"One facot of public Interest Is that justice

should always ba done and should be seon to
be done."

The Evlidence Act, soctlon 3 provlides:

"On the trial 'of any lssue Jolned, or of ony

matter or question, or on any Inquiry arising |
In any sult, actlon, or other proceeding In |
any court of justice, ot before any person

having by law, or by consent of partles,

authorlty to hear, tecelve, and examine

evidence, the partles thereto, and tho persons

In whose bohal$ any such sutt, actlon, or

othor proceeding may bo brought or defonded,

shall, bo competont and compellable to glve
ovidance, clther viva voce, or by depositlon,
according to tho practice of the court, on

bohalf of olthor or any of the parties to

the sald sult, action, or othor procecding."

&v/, The respondent 1s sued by virtue of section 18(1) of the Act. The
plaint1$f now stands In the shoos of the Insured as he sooks to enforce the
indemnity. The Insured, thorefore, by subrogation, as contonded by Mr. Rattray .
or cthorwise, Is a party to tho sult and Is a competent witnoss. If the insured
cannot bo so classifled thon he Is an ordinary witness and on elther view |

Mr. Rattray's objection cannot boe supported.

Johnathan Daloy, the Insurod, sald:

"{ used truck to carry lumbeor for my own uso - |
— whon | was working at ldeal Kitchens. Usod ‘
(;_3 truck to carry goods for other purpose than a
my own - |f any body ask me to carry anything [
I would help them - | could not sustaln tho |
truck with my Income alono, so If | got a
Job - somobody say that they would pay mo to
carry something, 1 would carry 1+."

This statoment was made early In hls examinatlion In chlef, Tho last

sontcnce ot his examination In chlef s -

S B ‘
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"This was the flrst time | was uslng the
vehlcle to carry goods for money."

These statements cannot both be true. They are lrreconcilable and they romain
on rocord unexplalhed. He who assetts must prove and the onus of proving the

usor of the vehlicle was the respondents. How did the tribunal of fact troat

theso statemonts:

"The court accepted the evidence that ot the
material timo, Johnathan Daloy was using his
truck to conveoy a bit of lron from White
Mar! to March Pen Road pursuant to a bindling
agreement he had entetred Into with two men.
He had further agreed to perform that task
for the sum of $20 and although he had not
been pald prior to tho commencement of tho
Journey heo novortheloss was entitled to
recelve tho sald amount, and he expected to
recelve It. He was not transporting the
lron for hls owh purpose. The court also
found that tho Insured had on previous
occasions used his vehicle to transport
goods for persons unconnected with his
business and had charged for those services."

Tho loarned trial judge did not state the basls of hls acceptanco of tho flrst
statoment or how or why he pteferred I+ over the second.
Further on In hls judgment he sald:

"I+ mattered not that this was an Isolated
caso. Onco It was shown that at the time of
the accldent, the vehlcle was belng usod by
the policy-holder for a purpose otherwlso
than what Is stated In the limitatlon of use
clause, thon tho Insurers would not be bound
to pay the domoges recovered by an injured
third party."

Was he here referring to the second statement as to user made by the Insured in

his evidence that "This was the flirst time | was using the vehicle to carry goodg

;
|
i

for money"?. |f that Is so then hils conclusion Is at varlance with the dicta of |

|
the court tn Albert v. Motor Insurers' Bureau [1971] 2 All E.R. 1345, 5

(Lord Donovan, Lord Pearson and Lord Diplock). Where they held that the phrase
“for hire or reward" would not cover a vehlicle "conveylng passengers on some
Isolated occaslon" 1t did not mean "some fleeting use of the vehicle", per
Lord Donovan (at p. 1352h).

The respondent's burden in this case was to establish on a balance of

probabilltles that the Insured used the vehicle regularly to carry goods or

provide services for hire or reward. The evidence glven by the witness
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Johnathan Daley to this end was contradicted by the sald witness In his Iast

sentence In examinatfion In chlef. What the court was left with Is an avormoent

which was contradlcted. How much rellance can be placed on such evidonce?

What should the court accept? |In thls sorry state of the evidence can I+ bo

sald that tho respondents had establlshed their case on the balance of probabi-

Itios? | am of the view that much rellance cannot be placed on the evidence of

the witness Johnathan Daley with the result that the rospondents falled to

establish thelr case.

This exerclse necessarlly Involves a review of tho facts before the

court and the authorlties Indicato the clrcumstances In which the Court of Appanit

wlll ombark on an exerclse which may result In revising tho finding of a trial

Judge on the facts.In Derrlck Walters vs. Shell Co. (W.!.) Ltd. lunreported),

Carberry JA sald:

"There are a groat many cases In whlch courts of
appeal have had to conslder the clrcumstances In
which they should reviow the flndings of fact of

a trlal Judge, and upset them, and 1t Is cloar

that when those findings are based on tho Jjudge's
consldered oplnfon and his assessment of the
credlbility of withesses whom he saw and heatd

glve evldence, the Court of Appeal wlil not
Tightly upset a judgment based on those advantages
which the trlal judge had merely on a consldoratlon
of the written record, unless I+ can bo established
that the trilal Judge falled to make proper use of
hls advantages In seelng and heating the witnosses,
or that 1t Is a case th which the ultimato conclu-
slon Is an Infcrenceo, and one which the Court of

Appenl Is ablo to draw wlth the same facllity as
the trial judgoe."

The wltness Johnathan Daley 1s a person who may have on Interest to
serve. The plalntiff appollant has an unsatisfled Judgment agalinst him, hls
evidence should be scrutinlsed with care. |t should bo cogent and crediblo
ovidence. Nowhore In his judgmont is It indlcated that tho loarned trial judgo
nsscssad the credlibllity of thls witness, if he did ho has falled to Indlicato
the basls of his preferenca for tho flrst statement the witness made as to the
uso he made of the vehliclo and hls reason for rejection of tho later statemont.
Thore 1s no analysls by hlm of the evlidence which Indicatos how he reconctled

the two statements that appoar Irtreconcllable.

In Bookers Stores Limited v. Mustapha All [1972] 19 W.1.R, ?30 at 231,

Lord Morris of Borth-Y-Gest sald:
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"There were [ssues which had to be resolved by
the learned Judgo which invoived queostions of
credibllity. (f a learned Judge has reachod
concluslons on such questions after seelng and
hearing wltnessos and forming his opinion In
regard to thom I+ 1s accepted and In woll
known authoritlos 1t has been lald down that
only by reason of some very telling factors or
compelllng clrcumstances will an appollate
court differ from such conclusions."

i am of the view that the trlal jJudge falled to make use of the

advontage he had of seelng and hearing the wltness. Woro wo to assume he did

make use of this advantage tho questlion "How did he rosolvo the two Inconsis-

tent statements? would remaln unanswered.
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