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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LW

SUIT NO. C.L. 1986 A200

BETWEEN THE ADMINISTRILTOR GEMEFAL PLAINTIFF
FOR JAMARICL (hdministration Estate)
CLINTON MALOOLY (deceased)

LND JOHM KCDOWELL FIRST DEFENDANT

ARD EVLNGELINE HcDOWELL CRCOND DEFENDANT

Clikton Hines instructed by Hines, Hines & Company for the Plaintiff

Hiss Hilory Phillips instructed by Perkins, Tomlinson, Grant, Stewart,
Phillips and Company for the Defendants.

HEARDL: FEBRUARY 20, 21, 22, MARCE 1 & 8, 1961

COLii. - LANGKIN, J.

In this action, the plaintiff claims on beh2lf of the estate of
Clinton Halcolm deceased, under the provisions of the Fatal Accidents iAct
and the Law keform (fiiscellanecus Frovisions) hct, damages for negligence
whereby the said Clinton Malcolm, deceased (hereafter referred to as deceased)
was killed on 27th October, 1983.

The claim is brcught for the benefit of the widow, Mayable halcolm
and four children »f the deccased who at the time of death were ages 17, 15,
12, and 7 years respectively.

The first defendont was on the 27th Octcober 1963 and at =11 material
times the registered owner of a 1972 Peugeot 504 motcr car licensed number
F.hM. 4232 ond the gecond defendant wes on the said day at a2ll material times
the driver or the perscn in control of the said mctor car as agent of the
first defendant.

It is common ground that on the 27th October, 1983 zbout 4:00 p.m.
the Neugeot motor car driven by the second defendlant on the Linstead highway
towards Ewarton collided with the deccased who was crossing the highway.

As a result of that collision the deceased suffered sericus injuries from
which he died. The road in question was straight for about 24 cheins, surfac:
smooth and asphalted and the vigibility was exccllent.

The case for the plaintiff can be shortly stated as fcllows:
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While deceased was crossing the highway ané on reaching approximately
3 to 4 feet from the centre line over on the left hend side be was hit by
a car driven by the sccond defendant. When deceased was hit he was welking

fast across the road and had¢ just paused fcr a moment before crossing the

centre line andd looked in the dircction of Bog Walk. The driver was travellind

about 50 m.p.h., did nct blow eny horn and after the impact travelled for
zbout 1% chains before deceased drepped off the bonnet of the car. There wore
drag marks of opproeximatoely 117 feet in length.

It wes contendec. that the defendants were neglicent in that tho
sccond defendant was: (1) driving without any or any proper lock out (ii) at
a speed toc fest or too fast in the circumstances (iii) failing to see the
deceased in time to avoid colliding with him (iv) failing to step, to swervo,
to slow dowm cr in any other manncr z0 as to avoid colliding with the deceascd.

The case for the defendants stated shortly wes as followss-

The moter car was being érl cen along the highway at a spead of 40 m.p.h.
on & 50 m.p.h. speed limit highway. Car was travelling on left hand side of
rcad. Deceased was first seen about 13 chains away when he was walking on
the right hand shoulder cf the rcad and about to cross over on the hichway.

The driver blew her horn but deceased continued walking sc she braked and
swerved further to her left where there was an impact on right front fender

of car. Thc deccased's body flashel acress the windscree. which was shattercd.
The car came to a2 stop a few feet after impact cn the left sheoulder of the
rcad. The point of impact was akout 3' to 47 on the road-way from the left
hend sice.

The Birst point that srises for consideratics is whether the impact
took place three to four foot from the centre of the read as deposed by

Ew “rce Bennett, the only eye witness. His evidence must be taken with =

=y

.an cf salt. In the first place his presence at the scene appears doubtful.
Ivy Griffiths o witnees whc deposed on behalf of the defence said Bennett
was at the material time in her shop when the accicent happened andé could

not have been at the syt wherce Bennett said he was stonding. Bennett told

this Court that hc took reasurements at the scene immediately after the accidin™

yet he never cave a statement to the police because no cne hac requested
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it froem him. He did not ¢ive any evidence at the Coroner's Inguest.

The ccnflicting evidence he gnve s to how he neasured the length of drag
marks confirmed my suspicicn as to his presence at the accident. In his
oxaminaticn in chief he said he measured the distance Ly ‘walking it out!
and uncer Cross cxaminetion he said he used a tape. I held that the impect
cecurred 3 to 4 feet fyom the left side of read.

Fuel Thempson, @ retired police sergeant visited the scence of the
accident shortly after the imgpect and tock measurcments. Unfortunately therc
was ni. riccrd availsble of the measuremcnts hoe had trken. Due to the passage
of tine he was unable o romember some of the critical measurcments in tho
case¢ hut was able to recall that the dragmarks covered a distonce of 2 chains.
Apart from this bit f evidence the account he gave was not very helpful.

It iz important to observe at the cutset that the issueg involved
in this casc turn upon guostions of fact. The driver musi show that she
ar-ve with skill, circumspcction, praper lookout and did nct relax her chsorvea-
tiovn in relation to cther users cof the road gemerally ond in particular the
cgeceased. Indeed, the critical gquesticn to b determined by the Court is
whether the criver discaarged the duty of carec placedrcn her to take the
necesswry action to avoid the cellision.

I was impressed with the manner in which the second defendant gave
her evidecpec. She was cbwvicusly o truthful witness and demonstrated the
anxiety she experienced in aveiding the impact. She was not under any dGuty
to be a perfecticnist. It was ¢ring too far to say that she should have
ckserved the irresponeible action of the deceased carlier than she did.

Undor cross—examinatien she said inter alias-

#1311l I was thinking to do was to zvoid the accidont. The moment

I tooted my born ceceased was crossing the road. I applied my

brakes and swerved to the left. This happencd in seconds.™

n number of cases were cited but the one which deals with the principlc

wost akin to the instant case is included in Joamaica Qmnibus Services Limited

vs. Osmond Gordon 1971 12 JLI p.487. Within his judgment Luckcc J.&. at p.497

referred to the Scottish case of McLean v. Bell 1932 DER. 424 an appeal to

the House of Lords. In the latter case the Plaintiff scid she had alighted

frem o tramcar on the northside of the rcoad and then proceeded to cross to
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the south side of the road. Defore deing so she locked to see if the
road wes clear cof troffic and ohserved acne from which danger might be
apprehended. When she veached the middle of the southern most tramway
rails she was suddonly run into and knocked down hy o motor cer driven
Ly the defendant in 2 westerly dircction at excassive speed and withcout
keoping a jxoper locokeout,

Lord Wright in delivering the judegment of tho House of Lords said
at p. 4243

*Tut I shell assume that they did think sho
was negligent in the sense of reing careloss
of her own sofety in crogsing the street when
she did., On that assumption, however, there
wag & furthoer questicon still for the jury;
namely, whether assuming her to bhe nogligent
in that sensc, the defonder could yet by tha
exercise of rceascnal-le care and skill have
aveided striking her. Thet issue was raised
on the pleadings and was fully dealt with on
the cvidence cu there was, in my judoment,
abundant ovidence to entitle the jury to find
against the defonder, on that issuc. I con
sce no recson to think that they did mot sc
find, an® if they 2id, that finding justifies
cr rathexr reguires a verdict for the priscaer.
With all respect to the Iearned Judge he scems
to ignore this agspect of the case in his Judg-
and I think that vititiates his conclusion.
The only test which he applied is vhether the
pursuer moterially contrikbuted to the accident.
o doubt inm o sense she Aid, because if she had
not come cut in what may be called the danger
zecne, 200 had nct proceeded to cross the
street; she would not heve beon struck by

the cer. She may have been neglicent in so
doing tut that does not har her claim if the
defendoer by the oxercise of rcascnable care
an: skill (which does not mean anything
surerhumen or cxcepticnal, with all alloweance
for what iz called the agony of the moment)
could have avcided the pursuer, even though
the effect ¢f the jursucr's regligence, if

she was negligent, continued right up to

the mement of impoct.®

In that cose the view was taken that notwithstanding the pursuer's
ne "'igence in crossing the road there was opportunity for the detfender
< wsequent. to the nogligence of the pursuer to have aveicded the collisicn
by the exercisce of reasonal:le carc @nd that there was abundant evidence to
justify that fipding.

In the instant case if the driver could have avoided the ccllisicn

by the exercisc of reasonzlle care then it is her failure to taka that

reascnable care which causced the resulting demage and the dofendant wouald



e sclely resipoengible-
The failure of the deceased to heed the warning by Hyers os stated
by Hiss Ivy whase evidence T accept 2s well as the failure of the deceased
to heed the approach of the defendant's cnhr unexplainced and uncontradicted
established thot the deceased’s negligence continucd vy to the moment of
the ccliision,
It was submitted by Mr. Hincs that the defondentis failure to turn
the wvehicle richt instead cof lelt in the teking of the cevagive acticn was
a substantinl cause of the accident. I roiject such o contenticon, as I am
of the vicew that the dofondant in the agory of the moment instinctively did
that which she perceived to have been reascnable in all the circumstances.
Althoush therc was no evidence that other vehicles were on the rcad
at the material tiwme, turning to the right could result in a ccllisicn with
cther vehicles reasonably expected tc he on the highway.
I find as & fact that the length of the drag marks was consistent with
the specd of 40 w.p.h. «t whichk the dofondant was Criving.
hgainst this Lackground, hos the plaintiff discharged on a halance of
prchz=abilities the onus placed on him in proving that the collisicon was wholly
or partly ceused by the fault of tha defendant?
In my judgment. I find the deccosed solely at foult. The defendant
wes placed (in the agony ©of the moment) and so reacted promptly and reasonaily

and taking all other circumstances into consideration could nci be said, to

have driven without keeping o proper leok-out or &t an excessive rate of spacd
The deceased was the cuthor of his death and ceannt call upon the

defendant tc compensats him. For these reosons I dismiss the action and give

Judgment to the defendants both on the Claim and the Counterclaim, with costs

to Ik agreed or taxed.

The award on the Counterclaim is assesscd ot $2,769.30.




