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TN THE SUPRENS CTOURT OF J
IN COMMON LAW

SULIT No. C.L. A-116 OF 1987

BETWEEN THE ADMINISTRATOR GENERAL FOR PLATHTIFF
JAMAICA (Administrator of the
Estate of Kingsley Seymour
Dixzon, deceased)

AND VINCENT MORGAH 1ST DEFENDANT
ARND PATRIC WALTERS 28D DEFENDART
Hessrs. R. Pershadsingh G.G., aud E. Hall for Plaintiff,

Miss 0. Lightbournz for Defsndants.

d4FARD: 26.5.49, 6.7.3% and 7.7.89.

SMITH, J.
The decsased Kingsley Seymour Dizon was a fireman attached to che
fingston and St. Andrew Corporation Fire 3rigade. On the 14th September, 1984,
he was a passanger in Firebus No. 6§ which was being driven along the Rockiort
flain Road. A motor zruck travelling in the opposite direction, negligentiy
coliided with ths bus. The deceased was seriously injured as a result of
collision and succumbed to such injuries on the 15th September, 1934,
The plaintiff as Administrator of the deceased’s estate brings tuis
action for:
(i)  Damages under the Fatal Accidents Act for the benefit the
deceased’s mother Kathleen Marshall and children, Michael agad
13, Sophia 12 years, Richard 1§ years, Andrew - 8 years and
Dale -- 8 months.
(ii} Damages under the Law Reform (iiscellancous Provisions) Act for

the benefit of the essztate.

Damages under the Fatal Accdents Act,

Pain and Suffering.

According to witness Clifton Ivey, he went to the hospital about
11:00 p.m. on che 14th September, 1934. The dececased was groaning and
restless, his feet were strapped to keep him in one position. When he left

early next wmorning there was no change in the deceased's condition. Another

~ witness, Sergeant Bertie Forbes, who was alsc injured in the aceident said that

when he saw the deceased at the hospital in the afternoon of the 15th Saptember,

1984, he appeared unconscious. Forbes himself was knocked unconscious und did
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not regain consciousness until 1:00 p.m.
Mr, Pershadsingh suggested that an award of $5.000.00 would bz -
appropriate under this head. Miss Lightbourne submitted that when death takes
place shortly ufter the injuries ware sustained, as in this case, damages are not

normally awardzd. She relied on H. West & Son Limited v. Shephard (1963)

2 All E.R, 625,

On the authorities it now secems settled that where an injuréd patsan
does not suffer at all because of unconscicusness he gets no award under this
hezad. daving rogard to the evidence it is reanonable to hold that ;he deczased
was unconscious and did not regain conscicusuaess. No award canAtherefora be
made hereunder.

dtother of daeceased

Tha evidence is that the deceased used to give his mother $50.00 per
week. She was 56 years at time of her soa's death. .l agree with Miss Lightbourne
that the proper msthod is to work .vut the dependency of the motheér and apply to
that a mulctiplicr based on her age.

L propos: to award an amount baszd on 4 year's dazpeadency, thzt is,

208 weeks at 3$50.00 week - $10,400.00.

Children - dependencs

Thne esvidence is that the deceaszd gave $250,00 per weeck in this regard.
dis common law wife, Miss Olga Bernmard, szid that with this amount shz would buy
food for the family including the dece2ased 2nd clothes for children, She szaid
that the money she carnad, $200.00 per weck, was used to assist in the payment
of schodl f22s, bus fares and lunch for the children.

Thus, on the evidence, the amount of $250.00 would be used to feed the
deceased and hisc 5 children. This means that approximately $210.00 pzr waek
would go towards the maintenance of the children.

In wy view the age of majority, which is 18 years, is the appropriate

basic ‘for the determination of the pericd of dependency in respect of each child.

It follows therefore that at the time of death:

Michael aged 13 years would have a depzndency of 5 years
Sophia aged 12 years would have a depend=sncy of 6 years
fichard aged 10 years would have a dependancy of 8 years
Andrew aged 8 years would have a dependency of 10 years

Dale aged 8 months would have a dependency of 17 years
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gepuendency would thorefors be 45 years,
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Sophia‘s shars would be- x 100,464,000 = 13,104.00
Richard’s snarz would be 3 1 100.464.00 = 17.472.060
-

Andrew’s shars wouid be 10 4 100, 464,00 = ggsggg,gn

Bale's share would pe 17 x
- &5

Law Reform (Mizcsilaneous Provisiongléct

1. Loss oi Hxpzetatioa of Liife ~ the zmount of $4,000.00 was agre=d.
Z. Special damages includisg funeral and tezstamentary expenses. agre:d a8

After 123} wears serwica the dsccased wos, at the cime' of
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& first elass Firaman ~ one rung frowm the botium. This was so alchough the

evidénce i3 thai he was a better than averaygs workar. cooperative.

znd of good conduct. The decsased was geiiing the pay of & lanca o

+h

che maximum o

$1U5632.00 pey annua. This does not dncliude cartein allowvances to which e was

o ravirement oge hz would reach the vank of sosistant Superintsndant.

m
Q
Fa
[ ]
i
rh
jn
}t
o~
4
e
bor
g
[
(V)
[
Ao
Sevar
[9e1
1o
O
¥
jug
s
3
h
3
o
o)
u
th
[«H
(o3
[
[in
[}
o
[
(&
<
i
i
130
'
[

AT ths time

reasonable to assume that his basie salary would be ac the maximum of 2 corporai,

.

hat is, $16,080,.02 per anaum. In choosing 2 datun figure I wust bezy Iinm minf

ot

3

several relevenit matiers for example, the likelihood of .an dincrease. in salaory

o the chaldran would heve increased over the years. I must also bear in

. b2 payable nov as alsc the uncoxsaistizs
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saring if mind thése things and ‘the submissions made by coursal on!

[ 3)
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both sidds i Am 5E”Ehe‘view that it would he rzasonable to

U

tart with 318,080,050

- ‘a

in'an effort to arrive at 2 datum’ figura-Grhder this’ heﬂd EEIT
To this amount must bﬂ added overtime of 36, SGG.uU per annum; dsoagraad.

22.0352.00 must »e d cted income t@nL Theizapunty

From the resulting sum of 3
vaxable would bz $22,086.00 = $10,580.00. The rax deducczible ﬁbulﬂ R

be '1/3 of $11,530.00 = $3,360.00. Thus the figure after Eax Woaid b3 @iﬁ;ZEG«OO.

We must now add rhe zllowances he would receive. The allewancaes he
would certainly gat are $2,088 for housing and $521'fof'ﬁash 1g. TH, othirs ars

ulcertain and dapend on various factors, it iz thus manlrestlj Tz aconab11 o omit

them, With allownnczz the totai amount would be 320,829,

A furcher scaling down must be wads ic rTespect of “volunta;y deduc;ions.”
The evidence is thet 5voiunta‘cy écductionss 5moﬁnt.to7$%25.7O,per.ﬁ0ﬁﬁﬁs thatr is,
$5,108.40 per annum. On the authoritiez this amount nust got_be includad in the

deceased’s net 2arnings. Thus the figure would be furthir reduced to $i5,720.80.

Hasonrz

Witaess Cll;tOﬂ Ivey estimated the morthly income of the deceased from

mMasonry at $L,20& OL - 1,400.50. This amount must be scaled down having rogard
to uncertaincivs in life in ganeral and the building industry in particulzr and

of course £ the probabllitj thdt with brea er reap0151b111t] therQ weuld ba less

time availaal for the sidaline job.

I think $ ,G0Q, OG pe; annum is 2 reasonable figure haviag

the circumstances and bearlng in mind that income tax would be deductl*

The gotal earnings ﬁould ﬁherefore be 3159720.60 + $69000 = §21.720.60.
¥From the deceased’s total earnings there must be deducred an amcunt which is an
estimate of how much woﬁld have heea expended or required for his personal living
expenses. The resulting figure would be the availabie surplus.

L sze ng reason why I should not stick to the conventional 33 1737 of
¥

rooand

the net earnings as an assessment of the personal expeases. Indeed, I un
counsel for paities to be at one here. We therafore have a datum fipure of
$15,480.40 for the multiplier.

THE MULTTRLIER

0

The deceased was 35 years of age at death. He would normally retire at

60. Tzking all the factors into consideration such as the age of the deceased,

-

the fact that he had bzen in his emplovment for 12} vears and that bl -arning
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capacity was not in doubt and bearing in mind the submiséions of counsel, I am
inclined to think that 12 years® purchase would mot be unreascmable. Thus the
net loss of earnings for the lost years would be $15.430.40 x 12 % $135,764.80.

Where the peréons benefitting under both Acts are the same it seems
that "doubling” ie not permissibie. It would follow therefore-that the award
under this Act-ﬁould be $i85,764.80 - 110,864.00 = 74;9O0o80o I would therefore
make the following awards:

(1) Under the Fatal Accidents Act.

(a) To deceased's mother - $10,400.00
(b) To deceased’s children - 100,464 .00
$110,864.00

(2) Under the Lew Reform {(Miscellaneous Proviéions) Act.

(a) Loss of expectation of Life - $4,000.00

(b) Special damages including

funeral expenses - $4,000.C0
{c) TNet Loss of earnings - $74,900.80
$82,900.80

Special damagés will attract interest. In addition to fhe amount of
$4,000.00 the loss of earnings from the date of death to the date of trial
would be spécial damages. Loss.of earningé for this period (5 years) would be
best calculated as 5/12 of $185,764.80 = $779402°OO,‘ Thus the total special
damages would be $77,402.00 + $4,000.00 = $81,402.00. This amount {$81,402.00)
will bear interest at 4% from the 15th September, 1984 to 9thANovemberg 1989;

Costs to the Plaintiff to be taxed if mnot agreed.

¥, A. SMITH
PUISNE JUDGE.



