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This is an unfortunate case. On the 6th August, 197Q, Miss

Maud Parker, the mcther of five childrer received injuries when a
e ‘ . _ o

S “hacke~hoe!" owned by the defendants and cperated by one of,their

emnloyces pinned her against the steps of a building on which she had
: o baen sitting. She succumbed to her injuries on the 8th Augusi, 1970.

~ae was sur#ived by her five illegitimate children, all dependent con

. her, and also by her mother Miss 'Epsie Cox. Miss Parker who died

i intestate, left no estate., Her mother never applied for Letters of

Administration. . : ..

- -
v Tt

o ‘On the 2lat February 1973, the Admininistoator General was
advised ot Miés Parker$s death,~énd he-applied for and obtained on the

*lst Ogtober 1973, a grant of letters of adminisiration .in her esta .+ -

Y the 2nd April, 1974 the Administrator General &s adminisiratar eo. s

her estate, filed a writ against the defendante slieging negligencg,

-

» and claiming ‘domages both under the Law Reform (Miscellaneoug Provis’ 3

' ot and the Fatal Accidente Act. P R T B R P |
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The defendants denied any liability and averred as well $hat

the action was harred‘by rcason of section 4 of the Fatal Accidents Act,

&

in that the action was not commsnced within 12 calendar months of the .

w .

death of the late Miss Parker. At the hearing, the defendants who called

- . -

Ead - no witnessrs, relied entiresly on submissions madé by their attorney, Mr.

;Ro HQ Wil}-‘iwﬂs Q,.CD

‘The issues of fact in rélation to 1liability can be dealt with %

‘quite shortly. On the day of this unfortunate accident, 6th August, 1970

there had been some rain which had caused the grassy area where the

e defendants’s tractors were usually parked, to become slippery. When the

operator of the tractor entered the compound, he ﬁasurequired to describe
& circle, to enablc him to back into his parking slot. It was in the

course of this manoeuvre that the tractor developed a skid, got out of | F
contfml and desbite the efforts of the operator to bring it under

contrel, crushed Miss Parker against some steps, and resulted in her

untimely death,

These circumstances showed, and this was conceded by the

.defendants, that the docffihe of 'res ipsa loquitur! applieds It was

contended»pn behalf ofithe defendants, howejer,_that they had di;charged
; ths:evidentialnburden on them,‘although they had caliled no evidence | | i
'themselveq. They r;lied on éertain evidence given by a Mr, MdDonald,

52§iine§5 for the plaintiff, and indeed, the only witness called to

relate the circumstances of %he accident., The significant evidence,
"1gwwas urged, was, that when the tractor skidded, the operator had done-

";hig;best to corre¢t’1t,:aﬁd that when he was driving into the compgund,

Jﬁé;gadbdénﬁ aéhﬁdéﬁéii§15;:héhgéﬁaliyLdi&:fﬁﬁet recklessliy".

- / 36&.&#1{"9’
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It was clear that the provaldTins onadsbdone wis, gross,’

~$5\‘\"required the exercise of reasonable caré and skill on the part of the

driver in parking the tractor, éspecially 28 ke had to manoeuvré thisg «— -

unwieldy vehicle in a circle on a treacherous surface, 7Tt was not

[

b

- : :
enough for the defendants, in my view, to point to the fact that the
7 ' : ’

¥ . B .
sdriver entered normally as he "usually does'. The defendants wers

obiiged to show that their servant or agenti, the driver of this "Backe

hoe" had, in fact, exercised.the due care and attemtion that the particular

vcircumst&ncgs warrented. The evidence which, it was urgcd on me, was
- | _ - -

-apt to do 86, fell short of the standard required. The evidence of

the skid in this case, is some eviden?e of negligemce, the more so, when
L. - . |

the defendants called no one to explain it. Richley v. Faull (1965) 3 A1

-E.Ry 109, On théAqueStion‘6f~liability, I cannct therefore acquit the -

7 4g£§ﬁdants of fheAnegligence alleged against them z the plaintiff is

 :¢9£1?}éd to succeed on. this issue .. I so find.

“=vit 7 I turn now to deal ﬁith-therdéfence;undgr section 4 of the Fatal -

'AccidéntS‘Act};‘For_pufposés of the defence, the matefial part of the

UL 3qé¢ti6n:is the proviéo;, which 4s in the following terms :=

"Prq&iaedialwayé,;thét‘not'more than one action shall lie for

’ .. 7 = - "and 4in respect of the same subject matter of ‘complaint and
F&'ﬂ;f”*i - . "thet every such action ehall be commenced within twelve calendar:
Joos Fos sV ‘“months after the death of such deceased person." I
7 _Mrv Frankson, on behalf of the plaintiff, deployed the full range of his
F~- 7 8kill in an endeavour to persuasde the court, that the words - "every such
777", “mction shall be commencoed within twelve calendar momths after the death
~ *iib?iéuch‘deccased persdnﬁ;‘sh§uld~bé»conétrueﬂgﬁ to mean, within twelve =
: ;i??“'fﬁealeﬂdar”mgnthé:bf-anrndminiétfa;pr;obtainiﬂg'a graﬁt'ofrletters of
-administration, This was indeed a formidable-task, . - o




T would summarigze the plaint{ff’s,arguments in this way<s Im the

-

couns of aciion cannot accrue unless there is

4]

-« . first place it woz =z2id,

in existehpe a person capable of suing and another capable of being sued.

| -

An action under the Fatal Accidents ict may only be brought by a personal

representative on behalf of the dependents. This deccased died intcstute,
accordingly there was no executor. Ain alministrator does not come into
Y- being until one is constitutcd by.a court upon a grant of letters of

administration. Although the mother of the deceased was cntitled to apply

for administration under section 11(2) of the Intestates! Estates and

S Property Charées Act -there was a statutory duty on the Admlnistrgtur General

//to apply for 1ctters of administration, as minore were tnvolvbd. Even if

- 4t were to be submitted that nevertheless, the motheri-Miss Cox, could have
épplied, she would have becen precluded from doing so thfge months}after‘
death, because the duty then dcvolved on the Administrator General to apply

for a grant by virtuc of section 12 of the Administrator Gencral icte

This act also requires thc Collector of Taxes to advise the

] Administrator Gencral of dcaths within his tax-district, but this duty,
the evidence of Mrs. Lamb, an officer of the Administrator Generalks
~Department shews,’is.oﬁly cxercisable where the Jdccecased's naome is on his

{'_ff v" tax-reli and therefore left land, The deccased left nb property, so the

‘ - }Qdministrator General was not advised by the Collecto? of Taxas.‘ He was

- not advised of the death until‘alst February, 1973. At'that date, there

were two persons who potentially qualified to apply for a granf of Lettera )

{gf‘Administration,'viz, the mother of the decessed and the Administrator

_General. The latter qualified when & grant'waé mnde'to him on the 3kst .

-

: ﬁOctober, 197}. Ti{me did not begin to run against him unt{l thens This was

*f;so because the persans for whcse banefit the action could have beun brought

— o

run agn{nut them.
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The date of grantishould be fegarded as the relevant date as well

because of the provisions of section 8 of the Limitation of Actions Actg

which enacés as follows 3= : ' - .

:/ "An administrator claiming the estate or fnterest of the
"deccased person of whose chattels he shall have becn appcinted
Yadministrator shall be deemed to claim as §f there had been no
"{rterval of time between the death of such deceased person

" Pand the grant of the letters of administration.”

) o of
This provision should be intcrpreted as being/general application

although the section in which it fell, was within that part of the fct

.concerhed with actions regarding land. The effect of this section was to

merge the date of de&fh and the date’of grant of letters of administratjon,

and muke the relevant date, that of a grant of letters of administration.

Finally, in construing the proviso of section L of the Fatal

7

Accidenté Act, T was exhorted to apply the same principle enunciated by. ..
Abott C.J., in Murray v. East India Co., (1814-23)A11 E.R. (Rep.) 227 at

pagé 2%2, where he ig reported as saying = '"The several statutes of

limitation being all '"i{n pari materia ought to receive a uniform ' -

construction, noiwithstanding any slight variations of phrase, the object

and intention being the same',

& ' ‘ : - -

) f\\\g_ So far as the defendants were concerned, Mr. Williams in reply,

gl;bwed_ﬁhat the arguments put forward were as ingenious‘as they were

qovel, but the proposition contended for, was unsupported by authority and

Tt -

was‘iqconsistent with the precise words of the proviso to secticn &4,

.‘,, R ‘ ! : o #
ﬁ,i‘“ i;n:fine. Mr. Frankson had engaged in an exercise of sheer irrelevancy.l

L
e
vt

| T have set out the arguments of the plaintiff, and indeed, taken

flﬁipégtb‘ééﬁéiﬂe};"ﬁécaﬁSékifﬁésfiﬁprBSé&?ﬁith the motive which prompted. '’

éarguments.;vMoreovér;:I cdnsidered that some deference, 1f'not respect

‘due ts hard
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~ The principle that = fanTn Af medfon comantt sy snleozz thers

. e : ,
be also a person in existence capable of suing was ecuncisted by Abbotb
. - .. -

CuJ in Murray v, East India Co. (Supra). The learned Chief Justice then

referred to 3 Statutes which @ight vropewlg be called Stztutes of

‘L?mitgtion.A ?he sor#,of provisions recited were»“ S0 that they take
their action or pursue their rights w{thtn 5 yea:sv“éxt.after such action
- right etc., to tham' accrued - 4 Heﬁ. 79 Cap. 243 Ythat no person or
{'ﬂi, ,pe#éons shall meke entry into ény la;d ...,.fbbut within 20 years next
"gfter his orftheir right or title which shall hereafter first deséend or
] e | - -
- accrue to the same = the Limitation Act 162
ﬂg- . Thelthird enactment (inter alia) lihited th§ time for suing out

. writs of right, writs of possession and seisim to some time of the accruad

' of a cause of acti?:)//ézz ascertainment of the date when a cause of
& RN . ) - - .- -

- \\\\\action accrued, was crucial in the case before the learned Chief Justice,

\._._.‘

- In.the event he decided that the action accrued from the date of the grent

of letters of administration and not when certain bills of exchange fell |

: due. The precise words which crcated the period of limitation, were in
. , ’

S S R

S ;

‘."fix years next after the cause of such actions". Clearly in that situation

“ 7.4t was logicéal in construing the Acts to say that a cause of action

occure when'tpere is capacity in the potentjal parties to the'action‘

WA

A

Where however a particular statute sets out-the date from which time is to

. ~‘ o b t it 15
be reckoned that is when the action accrued/wholly unnecessary to aprly

. e F
E— "?t L oo

”.any legal principle to discover that date. I would sjy that the

. b R ' j
formulatioh of Abbott C.J is ;elevant only in circumstances where the

’ 'a;é;;tainment of a date of the accrual of a cause of action has to be

E/éégérﬁiﬁed. It does not apply when a particular statute 1imits the time

¢ . . o .
BT D T

wifhin which an ar 1Dn muynba bfu 77‘ "‘efaﬁeg¢e't¢Va specif;c sturting}_é
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‘ dissolved by the revolutionary Russian Government. In re Russo =

~ Asiatic Bank (1934) A1l E.R (Rep) 558. This case involved the application

Rl

This prinéiple was applie: ‘n a case when the corporate

existence of a defendant company had ceased to exist, because it had been

| -

|

9; the Limjtation Act 1623,

. It applies also where a defendant 18 protected by diplomatic

© previlege. See Musurus Bey v. Gadban (1894) 2. Q.B. 352, -

mﬁe importance of there being a party 'capable of suing" has

been shown Jhere an administrator purports to file suit before a grant

of lettera of administ%ation. Thue in Ingail V. Moran (19#4) K.B 160

the plaintiff issued a writ in an action under the Law Reform
— - - - a -

(Miscellaneous Provisions) Act 1934 claiming the sue in avrepresentative

capacity as administrator of his son's estate, but failed to take out

.! letter of administration until nearly two months after the date of the

) "rito

It was held that the action was incompetent on the date of
the filing of the writ. It was shown that an administrator's title

after grant does not relate back to the date of death, so that, if the -

' action has accrued, time runs against the administrator. Luxmoore L.J

page 169 said -

"‘\\\‘~ "No proper action was commenced before the statutory period

Bt

- of limitation xpired. That period expired before any grant
-of administration was obtained, and the right of action was
lost to the intestate's estate''.

T
-

-Thig_is enough to dispose of Mr. Farkson'®s point that time could not run
/ . v .
against the Administrator General. :

. ‘ s, ey G :'t-‘—:, :
Act, tha ;rinciple of 'generalia specialibus non derogant' applies :

General provisions vill.not'abrogate special provisions, The é;tal

/8

B T T T

; e
As to the argument that sectﬁon 8 of the L4mitation of Actiﬂnﬂ

Act ahould be read 1nto the proviso to sect&on L of the Fatal Accident :
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» AccidentsAct was passed 1n 18#5, it created a new specie of aution . “; s

S e . S . - oo . LT
s~

;\7;?;;tff“and 1ncluded i; ts provis{ons, jts own ;1m11atian meehaﬁtsm—‘ “The
L{mita*ign of-ﬁcticms Act,‘a general'A¢§i¢was;paS§ed in 1881; Tl
,‘--;'11 - ' ' : - e ’
R In the intevpretation of S5t atutcs, it is a cardinal rule that

each enactmen  must be construed aqcording to its own subjcect matter

- and terms. Section 8'13‘include@fig’thqtﬂpagt_of~the Act headed "Part 1

- Limitation of ﬁctiona (thd);fjA ‘cppse in action' is clcarly not land

Afi, ;%%ﬁ;or an estate or intcrcst 1n land. ?ﬁe'purPOSe of this section was to

’;fﬁ?equata the poSition cf,administrﬁtors and executors. An executoris

’lcwpifiezxelatés back ﬁbvfhé'déathfofifhe‘pestatqr, but so far as‘an

- administrator's is concerned, ‘there would be an interVQl of timc when

—-—.‘—-._

‘ne right of action could'accrué. For the purpqsgs of limiting the time

for aétions for the recovery o ‘iﬁnd‘ byiadministrators section 8 was
therelore nécessary. The section 1s fhus coﬁfined‘within its heodings
It was also faintly suggested that in the same way that courts
| have invoked the doctrines of Equity to mitigate the harsh rigours of the
e ‘ | commonlaw, {(an example being citeé w~s the doétrina_of concealed fraﬁd,)
so I was invited to evolve a doétrine that where on administrator wos
{5; T unaware of the dcath of the deceased, then time should not run against

““"" him until he was grantcd letters of administration. The principles of .

\ : "?ﬂfEEﬁﬁity are now well definecd, and it is now too late tovatgﬁmgt to.formulate
v o new principles, cspccially when the Legislature has made its jntentions ]

clecr in unambiguous terms. The doctrine of conccaled fraud it must be

noted has assumed statutory form by scction 27 of the Limjtation of

a

‘ »m,Actfon Act. -Time 1n any*oﬁher‘GQSe-begins to run’eVen though arplaintiff

'} might be ignorunt of his riaht of act{un. See RpB.‘Policieé at :r

‘ .m.nya*n Ve Butler {195@) }(,B‘g’ﬁ“w,'}

e / Qessescsacsn
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oE 'lhThe relevant portion of the-proviso upon whichk tue defendants

" based their ‘defence is - 'provided that any such actlon stould be commencad

""" within 12 calendar months after the-dcath of such decoassd persony The

- words (underlined) are clear “and unambiguous; no legzl priseiple hus to

,fbefgppliéd:to»a6caiﬁa£n”théidate_ofrthe acerusl of the cause of ths action.

It 48 °a mattcr of looking at two dates, viz, the date of the commencement

o£ tﬁe5act%on:and the date~of death. ..That is a question of fecte In

'”'-_,ffthié case, the action was commenced by a writ dated ond filed 6n-th¢ 2nd

| - - - -

© April 197h. | The deccised died on the 8th August 1970. Tho action was

~ not therefore commenced withi ve calcndar months of the death of

FMiBs Parker. Accordingly, thc statutory defence succceds, and that part

S of the plaintiff's clajm under the Fatal Accidents Act fails.

/

'In the result, the plaintiff is entitle@ to succecd on fhé

" elaim under the Law Reform (Misccllaneoug) Frovisions Act for loss of
exgggtation of 1ife. I am constrained to say in agrcement with Mr.

. W;}liams that the evidence adduced on this part of the claim wcs less thaq

wzmgagrc.ﬁ"The deceasgd wos hged 28 years when she dieé; and hod by then,

" borne five children by at leust four differcnt fathers, the age§of the

1‘c§;}dren'ranging from 12 yecars to 5 years. " Up to her death, I would

-~ - doubt that the life led by the late Miss Parker was calculatéd to lead to

, , a '
;-&wgptg;e of happiness. Doing the best I can, and however,[giving-duo -

e D -

”rggqu'to considerations in assessing damages of the prospects of a .

///predominantly happy 1ife, and as well, the decline in the value of

. ‘money, I allow;slooo 25 damages under that Act. No amount was cldimed

: hﬂ'fpr funeral cxpensesy and nonce is therefore allowed. ' R

ffhere will bo judgment for the plaint{ff in that sum with

7
tou
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The result is unfoertunate. Pive young chkildren are left to the

ministratiorns of & gesndmother and such assistance as the several fathers

+

may be pravaﬁed'to otfer. There will be no financizl cushion of damagec

under the Tatal Accidents Act, & twelve month limitztion period is, in ay

vievw ehort, in a country where the majority of citizens are igrorant c

tkeir legal rights, litigation is expensive and no legal-aid in civil

proceedings exists. It 18 however a matter for the legislature to determine

the nature ané extent of change. The courts must givs effect to the cleor

words of the statute. To propound a principle thatw{thin twelve months of ‘

death" weans 'within twelve months

of the grant of ettcre of administratioa, is to do violence to language. To

acce..e to the arguments so valiantly put forward on behalf of the plaintiff,

incleed

‘\\vould I venture to think lcad to grcat uncertainty and Imstsz=d injustice.

An executor would presumably have twelve months from the date¢ of

death, while an sdministrator wouid have twelve months after grant to file
 the nctiona. ' A defence would depend on whether thes victim of an acc;dent,
d;ed testate or intcstate. If he died intestate, an adminigtratcr could
couldgpostpone applying for letters of administration, indefinitely,
Tﬁo witnesses‘for the defendant may have died or gone qverseas by then.

‘Therd would in reality be no limitation to the action, it would be 2

Asitthion‘of unpredictability and capriciousncss. o

However much the call to do a:grent right and do a 1little wrong,

L cnlls forth one's sympathy, yet it must not be; the court must do rtght

Kem

A .
aécoﬁding‘tq Law. The defendantshas a dcfence given him by law. E@;a o

,;?gfia not the case 1n which I can be other than a "Portia man'', (Russall L.J h

m a,ynaan ve Caatings Ltd. (1966) 3 nl E.R. at pngs 779,

~
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