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FHTAL ACcDENT o _ ) CC‘/TA&S‘D

,A\
IN THE SUPKEME COURT OF JUDICATURE OF JAMALCA

!
IN COMMUN LAW !

SULT NC. C.L.1988/A181 E,.‘g iﬁ E

BETWEEN THE ADMINISTRATOR GENERAL FOR JAMAICA PLATIQTILFY
(Adieinistretor Egtate Gladstone Keith
Richardson deceased)

AND FITZROY TUHOMAS _ FIRST DLEFENDANT
AND CLAR1SSA SIMPSON SECOND DEFENDANT
AND ' EAYHOND CLEMETSCN THIKD DEFENDANT

Firs. Kathleen Nosworthy and Misa Janet Nosworthy for Plaintiff.

W. K. Chin Sce Q.C. and John Vassell for bLefendants.

Heard: October 5, 1989 March 26, 27, 29 and October 9, 1640,

CORAM: WOLFE J,

JUDGMENT

Gladstone Keith Richardson, a Sergeant of Police 47 years of age, died

on the 4th day of August, 1987 as a result of injuries he received in a motor

vehicle accident on the gaid doy. He was unmarried at the time of his death but

wag survived by five (5) sons and two (2) daughtern ns linted below:

) SR * Gncfielé Richardson.bornv - 1/12/63.
2. *Culin “vichardson bLorn ~ 24/6/66.
3. Jacqueline Richardson born - 17/10/68.
4, Michael Richardeon born - 19/10/068.
5. ‘Gregory Richardson bo?n - 18/8/70.
6. Jason Richardscn Lorn - 31/12/73.
7. | Yanique Richardson bLorn - 25/11/82,

The deceased died intestate and on the 22nd day of November, 1988

Letters of Administration were granted to the Administrator General. By Writ

of Summons dated the 20th day of December 1980 actions were commenced to recover

damages under the Fatal ficcidents Act for the bLenefit of the dependants of the

) deceaged as well ag under the Low Reform (Miscellaneous Provisions) Act for the

benefit of the Egtate of the deceased.
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Each defendant entered Appearance 1in the actions but defaulted in

filing a defence.

Interlocutory Judgment was entered against the second and third

1

* “endants on the 24th day of April, 1989,

Pursuant to an Order made on the 12th day of June, 1989 the matter
came before me for Assessmwent of Damopes,

Fad
SUMMARY OF EVIDENCE i

The evidence disclosal that the deceased was born on the 11th day of

September 1940, He 'Joincd the Jamaica Constabulary Force on the 16th day of

tarch 1965, Up to the time of his death he had served the Jamnica Constabulary

Force for a period of'twenty two (22) yeurs. In the period of twenty two years

" rose to the rank o Sergeant and acted as an Inspector for a period of
g P

three (3) months from l4th August, 1580 to lst November, 1930. During his years

of service he received eight (8) Commendations, Commwendation, 1t ghould be noted,

is an acknowledgement by the Jamaica Constabulary Force that the person receiving

the commendation has tarried out an operation with distinction. ’

At the time'of his death the deceascd was In receipt of a salary of

Rineteen Thousand Nine Hundred and Fifty Six Dollars ($19,956.00) per annum,

He alsov received:-

1 Special duty allownnce of Two Thousand Six Hundred and Eighty Eight
Dollars ($2,688.00) per annum.
2. Washing allowance Eight Hundred and Elghty Filve Dollars ($885.C0)
s per annum, '
3. |

Ceremonial Dressg allowance of Seven Hundred and Eighty Three Dollars

($783.00) per apnum.

At the tiwe %f hearing the annual salary of a sergeant of police

stood at Thirty Thousand Eight Hundred and Ninety Seven Dollars ($30,697.00)

Senlor Superintondent Keton Morgan, Commandant at the Jawmaica. Police

Academy, Twickenham Park under whoge command the deceaged fell, testified that

the dcceased wae relinble, hardworking well disciplined and had received about

six (6) awards in the course of the execution of his duties.
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Awards and commendationsg are different categories nf recognition. The purpose

of this evidence no doubt,' was to indicate to the court that the deceaged had

prospects of advancement in hig job: Indeed he was appointed to act ag an

i~apector, albeit, for a short period of three (3) months. *

1

|
Four of the deceaged's children namely Garfield, Colin, Jacqualine and

Gregory were the products of a common law relationship between the deceased

: o~
and Miss Francis Escoffery. It appears that this relationship continued up to -oon

1986, when Miss Francis sought grecner pastures in the United States of

America, where ghe now regldes. All of Migs Francis children except Gregory

residalwith her in the United States of America, prior to the death of the

deceased. Gregory continued to live with his father up to the time of hig

(A
-leher'u death, 1In fact Gregory is still residing in the house uf which his

father died possessed,

Leonora Mendez the mother of Jagon Richardson testified that the child

lives with her in the United States of Americe and hag been szo living since

July 1983. Since then the déceased had never maintained Jagon.

DAMAGES UNDER THE FL.TAL ACCIDENTS ACT

Under the Fatal Accldents Act the action enures for the benecfit of

dependants of the deceased at the time of his death.

A dependant, referred to

b. & near relative, 1s one who can satisfy a court that at the tiwme of the death

of the deccased lie was in receipt of a benefit from the deceased. and that the V~

death has deprived hiw of 'such a benefit.

From the evidence adduced before mwe I am satisfiad that only

Gregory and Yanique were dependants of the deceased. Submissions by Counsel

for the plaintiff endeavouring to show that Jason was a dependant have in my

view failed. The unequivocal evidence of Leonoura Mendez is that the deceaged

cosed maintaining the child when he went to live with her in the United States

{
of America. The amounts,which Miss Mendez said were glven to her by the deceased

on her visits to Jamaica, were used to purchasa . gifts and was not regnrded by

*her as maintenance for Jason. "1 maintained Jason fully" was her evidence.

For these reasons I hold that a dependency has not been established in respect

of JASON,
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Gregory who was burn on the 18th day of Augunt 1$70 lived with hig
father from birth up to the time of his father's death. lle testified that he

was a very sickly person. He suffered with asthma. The coundition seriously

affected his schooling. He left school at fifteen (15) years of age, and was

unable to pursue a meaningful trade or occupation because of the frequency

of the attacks. His father provided for his every need.
{

quantify his father's 1iving expenses but said that he rece

He was unable tou

ived a sum of

Fifty Dollars ($50.00) per week from his father as pocket money. Worthy of note

1s the fact that he would have attained hfP majority approximately one (1) year

after his father's deaqh.

hat :ontinued to maintain Gre

I am inclined tg the view that the deceased would

Bory even upon the attainment of his majority,

!
Two factors have influenced me to so hold namely (1) he continued to support

him by way of provid l_l.l;.:’, for hin ovory neod and (2) providing Liim with o woeelkly

allcwance of Fifty Dol%aro ($50.00) even after ke had ceased attending school.

Notwithstanding the above, having seen Gregory I formed the view that
he was in fairly good physical condition and that hig claim that he 1s unable

to work bLecause of his.anthmntic condition 18 a most unreasonablz one, The

reality of the situation ig that there are nuuwerous persons sguffering with asthans who

are  ery active and gainfully ewmployed. I find that the extent of his 1llness was

grossly cxaggerated. In the circumstances I am only prepared to gront him a

dependency for a2 period up to age twenty one. I find the monthly dependency to

be Two Hundred Dellars -($200.00) computed as follcows:

Fifty Dollars ($50.00)‘per week multiplied by four weeks.

COYPUTATION OF CKEGORY'S DEPEMDENCY
Pre-trial Dependency :

Auguat 1987 - March 1Y50 - 32 months.
$200 x 32 = $6400.00

POST TRIAL DEPSNDENCY

Add a pericd of 17 months from date of trial to date of 2lst birthday
17 x 200 = $3400.00

Total Amount of Depandency = $9800.00
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Counsel for the plaiﬁtiff uryed the court to find that Gregory received an

estimated amount of Five Hundred Dovllars ($500.00) monthly from the deceased.

Such a finding would lack evidential gsupport. Probably a word of warning to

counael.nppeuring in mbttern of this nature would be appropriate. Evidence

- .+t be adduced befoure the court to properly assist It n decilding the value

of the dependency, They cannot Just pull a figure cut of the air and expect

the court to ace upon 1t. Whilec there.will nlways be an element of speculation I

this type of ¢xerclse the court's finding cannot be based solely on speculation.
RE YAN IRUE
Yanique was born cn the ZS5th of November 1982, She was five (5) yeary

of age when her father c¢led. Eunice Gordbn mother of Yanique testified that

the deceased gave her Three Hundred Dollars ($300.00) per month as maintenance,

In addition thereto he paid the rent of Eighty Dollars ($80.00) per month as

well as all medical Lille for Yanlque. She finally estimated that ghe recelved

approximately Five Huundred bullars ($500,00) per month from the deceased ag

maintenance for Yanique. No evidence was adduced ag to the child's performance

in school. 1In the absence of any such evidence that ghe {ig likely to pursue

hiigher education 1 am unable to Justify extending the dependency beyond her years

of majority, 1 therefore find a monthly dependency of Five Hundred Dollars

(3770,00) for a veriod of thirteen years.

COMPUTATION OF YANIQUE'S DEPENDSNNY

Pre trial Dependency

August 1987 - March 199¢

$500.00 x 32 monthg = $16000.00

POST TRIAL DEPENDENCY

April 1990 ~ November 2000 = 128 months

$500.00 x 128 months = 64000

'
To. . Dependency = $80,000.00

It might be argued thet the monthly dependencies of Two Hundred Dollars
($200.00) and rive Hundréd Dollars ($500.00) in favour of Gregury and Yanique
[} !

respectively arve in excess of the deceased's net income.
i
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1 have deliberately refrained from reducing the dependencies to accord with

the net income in order to compensate for any increage which may properly have

accrued to the dependencles.

AW KEFOPM (MISCELLANEOUS) PROVISIONS NCT.

Re Hultiplier

The deceased died at age forty sgeven (47), The retiring age of a

police officer 1is 60 years of ajpe.
-~
it 18 reasomable to conclude that the deceased would have worked until age (0,

which would make the number of lost years equal to 13 years.

In Samuel Parrett v. Clinton Thomas & V. W. Lee & Sons SCCA 14/€0

dated 8th Octoler 1951 (Unreported). The Court of Appeal reduced a multiplier
|

of 15 years given to an injured driver aged 35 years at date of trxial to vne of

eleven (11) years.

In Cecil Wong McDonald v. Winaton Williamg SCCA 83/81

DATED 1l4th October 1942 (Unreported) the Court of Appeal approved a multiplicr
of ten (10) years for a';tuck dirver aged 37 years at tne date of death.
| <
In Jowmafca Public Service Company Limited v. Elgada Morgan gaﬂ)ﬁ §
the Court of Appeai approved a multiplier of 14 years for a plaintiff aged
25 years at the time of dénth.
Finally in Godfrey Dyer and Derrick Vyar v. Gloria Stone, Executrix,
Estate Edward Joslyn Stone SCCh 7/88 dated 9th July 1990 (Unreported) the
Court of Appeal nppreved and followed the decision of the court in
Samuel Barrett v, Clinton Thomas & V. W. Lee & Sons (Supra).
Campbeall J.A, delivering the Judgment of the court gaid:
"What 1s plain from thig case [referring to Jamaica Public Service
Company Limited v. Elgade Morgan (supra)] 1is that this court in
considering a multiplier of 14 years ap appropriate for a
healthy man aged 25 years cculd not conglstently approve a
multiplier of 14 years much less 15 years as also appropriate
for a person who 1s ten years clder.

The deczased in the instant died at age 47 which 18 22 years older than the

deceased in Jamalca Public Service Company Limited and Elsada Morgan. From

the cases cited a multiplier of eight (8) years would in my view be appropriate,

In the absence of any unforseen cilrcumstanc.:

.y
y
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The evidence disclosed that at the time of his death the deceased

was 1n recelpt of 2 salary of One Thousand Nine Hundred and Twenty Four Dollars

and Ninety Five Cents ($1924.95) per month.  His net ronthly income

awounted to Six Hundred aad Six Dollars and Elght Cents ($606.00).
At the time of hearing the deceased, had he been alive, would have
been in receipt of alsalnry of Thirty Five Thousand Twe Hundred and Fifty Three
Dollars ($35,253.00) per annum, T
In Godfrey Dyer & Derrick Dyer v. Glorla Stone Executrix, Estate
Edward Joslyn Stone (supra) Campbell J.n.: set out in clear and lucid language
the Bfeps which must be followed in ascertaining the louss ¢f future ecrnings
for the "loust years:" I set out those steps below
1. Ascertain frum credible evidence the net income of the deceased

at the datce of death.

Where a relatively long period has elapsed bLetween date of death

and trial uf the action the decensed's net income at date of:

trial must be estimnted by reference to the net income being -
earned at the date of trial by persons in a corresponding position

to that huid Ly deczased at the tiwme of his death or Ly persons

in a pusitign to which the deceased might reasonably have

attained. :The average of the net income at 1 and 2 is considered
to be the average atnual net income of the deceased for the
pre~trial period.

3. (a) Total the efpenditures at the time of death which are exclusively

incurred by{the deceased to maintain himself ressonably consistent

with his status in life.

b

(b) Add to (o) a portion of the joint living expenses like rent and
clectrigityiwhich under the Fatal Accldents Act would have been
treated as wholly for the benefit of the dependents.

(c) Calculate the total of (a) and (b) as a percentage of the net income Y

. at the dote'of death,

Reduce the average net income for each of the pre-trial years by the

percentage at (c). The remaining balances constitute lost earnings

l
for thege years.
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5. The exerclae 18 repeated for the post trial years-but instead of
deductlng tha ILvinU expensens which were computed nn n perccntugu
of the net incope at the date of death from the average net income
.they are deducﬁgd from the actual estimated income at the date of
trial, :

CALCULATION - PKE TRIAL '

Net Annual {incowc at Jate of death n $7:.284,00
”~
Net Annual income at date of triel m $10,353.00 ’
$17,0637.00

Average Annual net income for pre trial
veriod ' = $17,637 f 2

- $ U,618.50
Tctal Expendfiture . " $ 2,424.00
I

Expenditure n3 a 1 of net income at time of death =3$2424

$7m = (.33

Loot earnings for pre trial years = $8818.50 — $2910.00 x 3 = $.7,725.50

N.B.  $2910.00 reprecents .33 x 6810.50

FOST TRIAL CALCULATION

Lost earnings for post trial years.
= $10353 - $2910 x 5 = $37,215.00

Tc\(LL LOST EARNINGS = $17,725.50 + $37,215.00 = $54,%40.50

In colculating the lost years the court‘has Leen severely handicapped os nc
evidence was adduced to aspist the court in preperly assessing the prospects of
the deceased’s advancement.in his job. The evidence is that the accused acted
as an inspector of police for a shert period. One would have expected evidence
to be proavoced to show tﬁat had the decensed lived to the age of retirement
there was the possibility of his ottaining the rank of a Supeiintendent to
¢’ = an example. HNHeither Senior Superintendent Keetou Morgan nor
Superintendent Locksley hnderson assisted in this regard. Again the court was
expected to indulge in speculatlion. The deceased appeared to Lave been a very privaé&

‘person. Neither his women folk, his children nor his colleagues knew much

about him or his domesticaffairs.




— SR I T N

CONCLUSION

As no dependant 1is permitted to take more than once, Yanique and

Gregory will only be able to take under the Fatal Accidents Act. So there
will be Judgment for the plaintiff against the 2nd and 3rd defendants as
set out hereunder.

FATAL ACCIDENT ACT

Yanique Richardson - $ 80,000.00 ~ . :
Gregory Richardson o - $ 9,0800.00 J
LAW_REFORM MISCELLANEQUS (PROVISIONS) ACT
Funeral Expensges - $ '5.000.00
Loss of Expectation of life - $ 3,000.00

‘8" of earnings in the loust years - $ 54,940.00

The amount of Fifty Seven Thousand Nine Hundred and Forty Dollars ($57,940.00)

which 18 to be divided among the seven children will be reduced by Sixtecen
|
Thousand Five Hundred and Fifty Four Dcllars ($16,554.00) being the total shares

of Yanique and Gregory.

Hence, the amount of Forty One Thousand Three Hundred and Eighty Six

Dollars ($41,386.00) will he divided between the five (5) children who did not

recelve an award under the Fatal Accidents Act.

Final Judgment for the plaintiff as follows

Fatal Accidents Act $ 89,000.00

Law Reform Misceiluneous Provisions)

hct, ' $ 46,355.00
$136,186.00

Interest is awarded at three percent (3%) on Sixteen Thousand Dollars
($16,000.00) and Six Thousand Four Hundred Dollars ($6,400.00) being the

pre trial portions included in the above Judgment under the Fatal Accident Act,

from the 4th August, 1987 to 9th October, 1990.

Interest 1is nwnr%ed at three percent (32) on the Funeral Expenges of

Five Thousand Dollars ($5,G00.00) from the date of service of the writ to

9th October, 199,

Costs to be toxed 1f not agreed.




