IN THE SUPREME COURT OF JUDICATURE OF JAMAICAK

IN COMMON LAW

SUIT NG. C.
BETWEEN

AND

L. A 186 OF 199§
JOHN AIRD PLAINTIFF

ESSO STANDARD OIL DEFENDANT
(S.A.-LIMITED) .

Dr. Lloyd Barnctt, Norman Davis, Robin Sykes and Lancclot Cowan

instructed by Messrs Alton Morgan and Company for the plaintiff.

' Gordon Robinson, David Henry, Lowell Morgan andé Deborah Newland,

- eseiBstructed by Christopher Chedder. of Messrs Nuncs Scholeficld Delon
and Company for the.Defondant. - -

IN CHAMBERS

HEARD ON thce 16th, 2ist, and 22nd and 31st days of January, 19%87.

~ _ ... COURTENAY ORR, J

The plaintiff filed his undated writ.and a summons for interlocus

tory injunction on 17th December, 19%6. The summons was first fixed

. for bhearing on Christmas Eve, 1996, boaforc Ellis J, who then granked. -

.-an_injunction for fourtoecn days and it was thoreby ordorcd thats

B
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The defendant, its agents and. sexvants pe restrained.

from rc-cntering service staticon situated at 60 Gilmour
Drive, for the purposces of taking possessicn, or doing any
act whatsoover calculated to intcrferc with the plaintiff's
continued usc and gquicet enjoyment or to compel him to give
up possecssion of the premises and in particular any act
intended to disrupt the continuation of the normal business
of thoe plaintiff at the Scrvice Station.

The defendants, its agents and scrvants be reostrained from
taking any acticn whatsoover against the plaintiff onm or
pursuant to the porported notice to guit dated the 10th

day of Scptcember 19967,

The plaintiff now sccks, by a summons dated 6th January, 1997,

an extension of the injunction until the trial of the action.



THE BACKGROUND TQ THE DISPUTE

The defendant hercinafterwards called *"Esso" is the owner and
landlord of premiscs known as 60 Gilmour Déivc, Kingston 20. These
premisces arc located at the interscction of Washington Boulevard and
Molyncs Road, Kingston 20, St. Andrew, and housc an Esso scrvice
station.

Somctimo in 1988 or 1989, at the invitation of Esso, the plain-
tiff took over the operation of the service station. He paid Esso
Four Huhdrcd Thousand Dollars {$400,000.00), for the goodwill. At
the time of his assuming the running of the sorvice station it had
bédh closed for almost a yoar. From late 198%, the terms of his
pogscgsion and operation of the scrvice station were contained in
scveral successive lecasces for terms of one vear. ‘

In December 1995, the plalntiff cntaied into ncgctlationS'with
Esko for & new thice (3) yeat lecasc. They did not agree on the torms
of such a lcasc ahg evdn%ualiy in March 1996, the plaintiff signed a
new "one yecar leasc® stated in clause 1 {a} as dxpifing on 3ist
December, 1996.

In 13995 and 1996, lcases arc identical in many respects oxcept
for cxample in the amount of rental reserved.  There is however a gap
in the 1996 lcasc document. In both the 1995 and 1996 lcases clause
5 {c) contained provisions cmpowering Esso without advice to forthwith
terminate the leasc in certain circumstances, but in the 1896 lcasc
document thosc provisions arc last rocorded up to clausec 5 (¢} vii at
the end of page 12, and page 13, begins with two lines which by them-
sclves arc unintelligible but correspond to the last two lincs of
clausc 5 (¢} of the 1995 lcase. Thercafter the terms of clause 5 in
both documents arc similar and contain clauses (f) and {q).

(¢} Thc tenancy created shall terminate automatical.ly

at the end of the term fer which the same was made.



If the tenancy be continuced by mutual consent

beyond such date of oxpiration of the criginal

term, then in the abscnce of a written agrecment to
the contrary such continuation shall be deeomed to be

a tenancy from vear to year commencing on the date on
which the previous torm expired and terminable on the
occurrcnce on any of the events sct forth in clausc 5

{c} hercof or by cither partv by giving three (3} months

written notice expiring on the last day of any calonder

month, but othecrwisc upon the same terms and conditions

as contained in this agrecement®.

The portion underlined consists of the two unintelligible lines
at the end of the gap in the 19%%6 lcase document.

Another oddity is the fact that the scrvice station actually
cncompasses three parcels of land for which there are three scpafatc
titles, and arc actually HWos. 58, 60 and 62 Gilmour Drive. Further a
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Ceortificate of Exomption under the Rent Restriction Act wes iszac
60 Gilmour Drive. Indced throughout the lcasc agreements exhibited and
the correspondence between the parties and on the plaintiff’s letter-
hecads, the location cof the service station is always given as 60 Gilmour
Drive.

On Monday, Scptember 16, 1996, a notice to guit was scrved on the

plaintiff. It was couched in the following tormss

NOTICE TC QUIT

We Nuncs Scholeficld Delceon & Company
Attorncys-—at-Law and Agents for your

Landlord Esso Standard 0il S.A. Limited

hereby give you notice te guit and deliver up
possession of all that parcel of land situated

at 60 Gilmour Drive, Xingston 20, in the Parish

of Saint Andrcw together with the Service Staticen
and fixturcs thereon, which you now occupy as a
tonant for a term of one {1} vear commencing on the
tst Fav 2f January 1995, and oxzirxing on the 31st

day of December, 1996,



under a written Lease Agroeoenment dated
25tbh March 1996, con or bofore the 3ist
day c¢f Decembor 15985,
AND FURTHER TAKE NOTICE that the rroasons that
this notice is served on you arc as follows:

{a} To notify you that +he tenancy created by written lease
agreement dated the 25th of March 1996, cxpires on +he 3ist
day of December 19%6, and will not bo renewed by your landlord.

{(b) To notify you that you have commitied breaches that fall under
clausc 5 {c}, {viil, of the said Lease Agrocment dated the 25th
day of March 1996, in particular you have failaed to comply with
the provisions of clause 3 {(h)} of the said lease agreoment.

Datced this 10th day of Sceptemboer 1985,

NUNES SCHOLEFIELD DELECH & Co.

Per..

Landlords, Attorney-at-Law and Agent®

Clausc 3 {h} rcads:
The Tenant HEREBY COVENANTS AND AGREES with Essc as follows:
(h} To attend regularly at and persconally supervisce
and managce to standards from time o time
reguired by Zsso, the Service Station in the
leased premises on a "whole time basis®.

The notice to guit was accompanicd by a covering lotter dated
Scptember 11, 1996, and signed by Mr Donovan Jackson from the
Attoxnceys-at-Law for the defendant. The material part rcads as follows:

"Re:  Lease Agreement - Preomises 60 Gilmour Drive,

expiration of onc year term on December 31 1996, We are
Attorncys-at-Law and Agents for vour Landlord Esso Standard

0il S.A. Limitcd. Our instructions arc to confirm their advice

to you that the tenancy created by the written lecasce agrecmont
with you dated March 25 1996, cxpires on the 3lst cay ¢f Decomber,

1996, and will not be renowed.
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For tho sveidanco of doubt, wo onolons boroeiil

tion it is importen o note that the 12386 loasc docunernt as well as
the 1985 leasce agrecnmoent ntain asg clausce 3 (v} o "goodwill cxclusion
claunsc® which reads:

{3 PThe Tenant HEREEY COVENANTS AND AGREES i
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2850 a3 follOWS: ceocasae
{¥} At the oxpirastion or soconcr determination howsoover
of this Agrcocoment, not to make any claim against
Eseo for goodwill and to such ond it is nereby
cxXpressly agreed that Esso shall nct be liakle to
cerpensate the Teonant for goodwill of any sort or
description {(if any} accruing by virtue to the Tenant
operating the Scrvice Station pursuant to this
kgrecment®.,
After a notice to guit, there was correspondence botween the parties,

semetimes throuch thelr Attornovs-at-Law. Theroe were alsc some threo
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mectings between the plaintiff and Essco’s managoement, the last of which

IT owoE uiadY Lo crligation to pav componaation

th
Q
h
13!
G
0
5
g,
?

}.-
o
&
ot
B

of the business and the substantisl suwnm paid for coodwill hn pariins

contemplated a more Iursble rolaitionshii that one might infor from thoe



The purpese of the lecascs was to facllitate annual nogotiztlaons ra’ool
than to tcrwminate the relationship.

The notice to guit is invalid and t

and moresc in view of the defect in the 1956 leasce document. The
cffect of the omissicn in the 1996 document is a matter of weighty
legal argument.

The insistence by Essc that it is not obliged to pay the plaintiff
for goodwill makes it 21l the more incumbent on Esso to &ct rea sonably
in allowing the plaintiff a rcasonable time within which to negotiate
with the incoming dealer. The plaintiff has deposed to such a practice
in the trade.

The plaintiff had made it clear he will suffer groeat hardship if
the injunction is not granted, so the balance of convenicnce is in
his favour.

The roference in the notice to guit to a breach of clause 3 (h)
which regquires the plaintiff te attend regularly at and personally
supervise and manage the scrvice station raiscs an important issuc of
fact on which the plaintiff has a strong casc having regard to the
citaticons and »vards be has recelved in ehe Trade.

ieity of titles for thoe promisces raisces the issue of

.a

whother the ».omiscs are »roperly cxempt under the Rent restyiction

nct as the cortificatoe spoaks to land contained in only cne of the

the lcgal effect of thoe cortificate.
The Court should deotermine what is the reasonarnle notice to e
given by Esso as the promises are commercial promiscs.
To reject the plaintiff would undermince his ability to negotiate.
There are five major isstes of law and fact which arxiscs
(i} Whether having regard to the circumstances in which the

plaintiff tock over thwe operazion of the service station and the
sractice in the indusiry the defendant is under a legal or eguitable
duty to permii him adeguate or reasonable time to negotiate for the

disposal of hig goodwill.



(2}  Whothor the provisions cof the lease document Zatoed Mayvoh

-

555, regarding termination and xmoncwal ar: by reason
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of being incomplete or incapable of interpretation defnetive
and void for uncertainty with the resuit that the olaintiff

mugt bo treated as a lessece from yeary To yea

t

{3} Whether the certificate of cxemption issued under the Renc
Rostriction Aot which is specifically cxpressed to concern
50 Gilmour Drive grants any statutory cxemption rogarding
Wos. 58 and 62 Gilmour Drive, and whether the notice that
rolates to 60 Gilmour Drive is cffective to terminate the
occupation of all three parcels if the notice must satisfy
the provisions of the Rent Restriction Act.

{4) Whether the nctice is cffective to +erminate the tenancy
having regard to the fact that it gives as a reasen a breach
of 2 torm of the lease with roegard to which there is no
ovidence to suppori the allegation and regarding which that
ground has becen abandoned.

{5) whether in any event if all the three parcels are cxempt
from provisicns of the Rent kestriciion Act, the plaintiff
will mo entitied in the descretion of the trial Court to 2
razs omabie pericd, zs determined by that Court, Too o vaca o
e promiscs.

THE SUBMISSICONS O THE DEFENDART'S BEHALE

Mr Cordon Robinson submiticd as sot cut hercunder:

The plaintiff has put forward soveral differcent cascs since #he
filing of bis writ. For cxample in the cndonrsompent te his writ ama
+ho summons For injunction before Ellis &, he scught an injunction
“or three moniths apparcntiy on the basis that he heid over on the
1995 leasc as a tenant from yvear to year. HNow he is asking for an
injunction until the trial of the acticn. Furthor, the claim that the
wont Restriciion het governs the tenancy is roeoontly being hotly

advancoed.
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1ad misiod the Ceourt in his application

or “hat roason his current applicaticn shouid be

-

@ismisscd.
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He deceived tie Court when he stated in bhis first affidavis thavt aloo:
e end of tho 1885 leasce he continued to pay roental at the old rat
and he omitted to indicate that the rental was increasced when the
1996 document was signed.

Various itoms of correspondence wore net coxhibited. These would
bave shown tnat from thoe cutsct Esso was contending that the lecasce had
cxpired and was not terminated. Letters which would hevwa roveaind
that at first he did not protest that the notice to quit was invalid
but merely sought and obtained moectings with Esso to discuss the issuce
of goodwill weore also not exhibkited.

Thirdly, the plaintiff’s suggestion that the certificate under
the Rent Restricticon Act did not coxempt the whelce promiscs known as
60 Gilmour Drive, if taken to its logical cenclusicn weuld make the
plaintiff a sguatter on those arcas §f the Scrvice Station con Nos. 58
and 62 Gilmour Drive.

Fourthly, Esso was not sccking possession by order of the Court,

so the guestion of involving the Court's descretion as in Barringiton

Scott v Lorancr shop Limited RMCR 22/87, unreoported 4id not arisc.

Fifthlyv,. +the plaintiff had been dilstory in persuing negotations
hang and to date had not given him all neocessary
intormation fox haim to calculate the geodwill.,

sintldy, thoe ailleged custom of Esso allowing time for the out-
godng and incoeing dealers to noegotiate the value of the goodwill was
a matter of 4d~uages.

Seventhiy, whatever view thoe Court mav take of the 1838 lcase
Zocument, it 4id at least contain an agrecment for z lecase for onc
iy o ond on 3ist Decomber, 19946,

Eighthly, thce balance of convenicnce was in favour of Esso.

-

Winthly, Molvin Osung had accepted the basis of the plaintiff’s

maiculations s thoh agcertaining the value of the goodwill was now

purcly g mathe’ of mathonatics



SHOULD THE FLATINTIFF BE GRANTED AN 1¥£?NCTIQN?

Before assessing this application in terms of £he guidelines

in the casce fo American Cynamid Company Limited vs Ethicon {1375] AC

3¢6. I wish to doal with & fow matters which call for comment.
Yr. Robinson in asking the Court to refuse the plaintiff’s

application on the basis that he had conceaied material information

at the inter partes hearing before Ellis J, and +hat he had put
forward scveral different cases, cited the fellowing passage from
Halsbury's Laws of England, 4th Edition Vol. 24 para. 596

"Necessity for discleosing matorial facts on eox partc
appllcatlons. If the application for an interlocutory
injunction or interim order is made ox parte, the
applicant must state his casc fully and fairly to the
court and disclose all material facts. The court has
descretion to set aside an order made ox parte whor
the applicant bas failed %o make sufficicn: or can
disclosurc. The affidavits in support of an ox ra
application should also always state the procisce t
at which the plaintiff or thesce aciing For him @ccamu
aware of the threatened injury and ~nouxd show, in
ciffect, either that notice to tho 1 ;
mlsckc1vcus or that thce maticr is 2
notice were scrved, the mischiof &
done before the injunction could brainc
the affidavits show the sbove, the applicaticon may
be directed to stand over for no tc be sorved on
the defendant,

'.':‘5: .
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to the relief asked. R party whe might have brought
forward his whole case at once but who brings forward
a part only, wheon that fzils may net remedel his casc
and rely on a different eoguity. The court nover grzants
an 1n3unctlon on general complaints, and goneral words
in 2 uncoctice of motion can bo justificd only by estab-
lishing a specific casce of injurv.

Whilst I agrece that concecalment of material facks may causce the

Court to sct aside an ¢z parte order, I do not regard the plaintiff
23 baving fallen foul of the principles stated above so as to invite
the sanctions mentioned, as the carlier procecdings, before Ellis J;

were inter partes.
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In the third cdition of Eguitable Remedics by 1 CF Spry, the

tearned Author speaks to this issuc. He summarises the position

regarding ox parte appiicaitons thus at pages 476-473:

“Whore application is made ox parte, the cbligation
of the plaintiff is not merely not +o mislcad the
court by cxpressly or implicdly making prosontations
that are uniruc, as is othorwisce ordinarily the casce
in an inter partes procceding, but in addition he is
under the duty of discleosing o the court alil mattors
within his knowledge which arc material to ©he orocecd-
ings at hand and which tend in favour Gf an ansent party.
A matter is regarded as material Zor those purposes
cither if it is relevant to the existence of a power to
grant an injunction or if it is onc of those circumstances
that tho couri takes into account in oxorcising its
doscretion. Furthermore, tho better view is that it does
not have to be shown that the undisclosed matter in
guestion would, if cstablished, have beon decisive, for
one reascen or another, against the party who has not made
a proper disclosurc. It is sufficicnt that is is rolevant
and of such a naturc that it might forecsccably have been
regarded by the court as of weight.

Although the duty of disclesurc of the plaintiff is
Iimited to matters of which he has obizined knowlodoo .
it has been held that he is not necessarily cxcoused
becausce he has belicved that particular metiers known o
him arc not material: here, bowover,. his belicf is
probably reloevant to the oxercise oy kho couxrt ofF its

doscrotion.

There has become ostablished a
on an o parte application the pla
a sufficicent disclosure, in the abse

ik missed;
and furthcer, if through the ignorance ¢f the court of
the feilure to make @ sufficieont disclosurc an insunction
docs indeced issuc it will or@inarilv DO AisSsSO.lved oOr Sot
asidc as scon as that failure has subsoquently boen
discovered®¥.
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{emphasis mine)

But the position on inter parxtes applications as was that before

Ellis J, is somcwhat differcnt. I accept that the law on this mattoer

fus]
L]

is corroctly stated by Spry op. cit, at pages £75-4

Bo writoes:

"If the application in guestion is not made ox parte,
but is madce on neotice, and the doefoendant nonctheless
does not appecar, the position is somowhat different,
since the defondant has at least been given an
opportunity of coming before the court in order to put
forward any rolovant matiers in his favour. Here the
extent of the duty of the plaintiff to disclose material
facts is not altogether clear. In one casce whore the
respondent, although scrved with notice, &id not appoar
Remilly M.R. stated, "But i1f the respendent does not
appear; and the plaintiff, taking advantace of his
abscnce, entirely mislecads the court, then I think that
the court ought properly to visit the party, so
dealing, with the conscquence, though not with the same
strictness as in the case of an ox parte injunction®.
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It has not yot been cstablished whether, when the
defendant has been given notice, the plaintiff is
also under a duty to disclosc all matters of
substantial importance which favour thc abscnt party
and which cither are relevant to the existonco of
the power of the court to grant an intcrlocutory
injunction or may propcrly be taken into account by
the court in the exercisce of its descretion®.

The next issuc is one on which neither side sought to address
the Court'but which is-a relevant consideration. I rofer to the
qucstion:of whether the grant of an injunction would.causc hardship to
a third‘party, in this casc Melvin Chﬁng, tho proposcd incoming dealer.
On this issuc I respectfully adopt the‘rcmarks'of the lecarncd author
of Spri op. cit. at pp,‘456~457; “HQ writés$ 7l i

Similar principles apply where the hardship that
would be caused by the grant of reliof would be causced
to a third person, or to members of the publie, rather
than to the defendant. This consideration is taken
into account by the court in determining whether it is
just that an interlocutory injunction should issuc; and
in regard to perpetual injunctions it has alrcady been
s noted, for: cxample, that cdurts of cquity "will not
- ordinarily and without‘qu@ial"spccial*nccessity inter-
fere by injunction,fwhere,thq injunction will have the
cffect of very materially injuring the rights of third
pcrsons not before the court®. In principle the
interests of third persons and the public arc¢ no less
material in interlocutory applications than in applications
for final relicf. However, the weight to be given to this
considceration depends on other matters such as the oxtent
of hardship that might bc causcd to the plaintiff and
dcfendant respectively by the rofusal or grant of relicef
and the degree of probability with which it appcars that
the plaintiff will ultimately succeed, at the final i
hecaring, in obtaining a perpetual injunction or such other
cquitable rclicf as in guestion". ' by
And.in footnote 18 on the same page he writes: :
"Indced, possible hardship to third persons. may, i€y
sufficiently direct, in somc circumstances bo given- .
grcater weight than hardship to the defendant, to
the extant that the third pcersons in guestion aro not
alleged to be wrongdoors'. . : ;

. ;
ok

(emphasis mine) - - - e

I now turn to the principles cnunciated in AmeridiﬁﬁCynami&.

[

The first question which ariscs.is whether there is a scrious issuc
2 . N N SRS - .

to bc?triod,'iﬁhéthcf-W6rd57~has,§hc_plainti;ﬁ_Ehoﬁn‘that hiéjclaih‘is

not frivolous or vexatious; and in this conncctionI adopt the . :

definition of "not frivolous" used by Evelcigh Linn Cayﬁc-v Glohgl

National Resources [1984] 1 ALL E R 225 at 230 D. He gavc the ,:L_“
reaning of that phrasc as "one for which there is Supporting matéiial“{i

I hold that therce is a serious issuc to be tried in this mattoer.
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The next issuc for consideration is the first factor in an
asscssment of the balance of convenicnce, namely, is damages a
sufficient remedy? This is an cxtremely important issuc for as Lord

Diplock stated in America Cynamin at p. 510g:

"If damages in the measure rcecoverable at
- common law would be an adequate remedy and
the defendant would be in a financial position
to pay, then, no interlocutery injunction
should normally be granted, however strong the
plaintiff's claim appcarcd to be at that stage”.

A*

(OmphaSlS mine) .

It is obvious that an 1mportant aspect to thcsc proccgdlngs
is their power to cnhancc the plalntiff s bargalnlng 9031t10n on the
mattcr of goodwill. Indccd Dr. Barnctt submlttad that “to reject
thL pJalntlff would underlnc hlS ablllty to nogotlatc and as the

carly- corrgspondcncc botween thL partlcs shows, goodw111qwas uppermost

s
in thG‘pJalntlff'S mlné from the vcrygoutsct. I flnd that 1n VlLW of

tho acccptancc by Mglv1n Chung of " thc pTalntlff's mcthod of calculat—

ing goodwill, the asccrtalnment of its va]ug is, as Mr. Roblnson,says,

& matter of mathecmatics. I therefore hold that damagcs would beil

33

sufficient remedy.
The plaintiff has deposced that the refusal of this appficition
would causc him financial hardship. But thecre is ho matcrial bcférc

mc as to how an inijunction would affect MLTVln Chung thc 1ncom1ng~dca1cr.

€

ey o o

Nor is there anything to suggcst that the trlal would take place qery
soon. Further the plaintiff'’s statcmcnt concerning hardshlps afchts

the question of whether he would be in a pOSltlon to satlsfy hls;undcr—

taking as to damagces. I have been prcsgntcd w1th no. lnformatlon{ 1‘

his ability in this rcgard. Although that cannot be dcc131vc.;

In Brlgld Fo]gy leltLd v Elllot [1982} R P C 433 at 436
Sir Robert Magarry V.C. sald'- ” ‘

“I“should_havc bcgn rcluctant to dismiss the
motion simply on the grounds of a failurc to put
in evidence that balance shect; but I would
cmphasize that in applications for injunctions
cspecially since Cynamid, onc of the important
matters always to be dealt with is the ability
of a p]alntlff to mLct an undcrtaklng 1n damagcs




to ¥Melvin Chung for him
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50 the fact that an agreement on goodwill is not vot completed is to
2 large cxtent his own fault.
Iin ail the circumstances I held that the o

£ail both on the issue of the sufficioncy of damage
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on the issuc of hardship.

The application for an oxtension of the injunction issued

LDy Ellis J is rofuscd, with costs o the dofondant Esso,. 0 bo taxed
if not agreed.



