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IN TJHE SUPJREii[E COURT OF JUDIC..qTtffiE OF -JM.iAICA 

IN .i'.<HSCEI.LANEOUS ----'"---
-~ __ __.:-

SUIT :;_-;ro., i"i 168 of 1993 

IN THE ~lATTER OF AN ARBITRATION 

BETI'II"EEN N.AKI;:sH GO SHINE 

ENGIJJ."EERING CO#lPAN'".i LIMITED AND 

ALCA.~ J.APJAICA COY~Al>ill PURSUANT 
1/ 

TO A REFERENCE I:::~2 ~t,;RITING; IN 

THE MATTER OF TrlE ARBITRATION 

ACT. 

BETINEEiiJ l'.Lc.Af{ JAE:lr'liCA COlilPMTY APPLICANT 

A N D N~~H GCSBINE ENGINEERING 

COMFA:."\lx LllUTED RESPO~'l'])ENT 

Allan Wood and Ransford Brahrufi instructed by Livingston~ 
Alexander and Lev~ for the Applicant 

Dennis Morrison Q.C. ~~d John Givans instructed by D~,n Cox 
and Orrct:.t for t..""lc Responde :c.-,: 

Heard~ April 28 and 29th; May 5 and 6 ~,d June 3, 1994 

CLARKE ;.J., 

On 17th December~ 1990 The respondent (the contractor) 

\ 

" 

contrc.ctcd with the applicant {the employer) to cons'tru.ct piled 

foundat:ions at Kirkvinc in the parish of. Manches-ter~ .A .4i;Jiputc 

between the parties over qucstj_ons o£ the contractor" s cnti tlc-

mcnt ~o be paid additional sUllis 1and if sou the &mount£ thereof) 

for specified work led to a reference by the part:.ics ·t.o arbi-

tration and to a.n award by i~oc., Brian Goldson.~ the ar.bi·trator 

appoiD~cd under the agreement of reference. 

The employer attacks the awc.rd. Its attack stops short 

of requesting the arbitrator to state his a-,;o;~ard in ti-~.c form 

of. a. spccia.l case for the opinion of the Court.. Instec.do by 

notice .of motion, it seeks tc move the court to set r:>..sidc the 

award on t..1:tc following grou."'lds; 

---. 

.-, 

-------

" 

-;·, 
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(1) That the said Aw~rd is bad on th~ 
face of itu 

(2) That the said aw~rd is contrary t~ 
la"tv 8 unrcc..sc:r,_::: .. blc c.nd/ or inconsist.C!T',~ o 

1~i.e:,~c and published em 15t . .h October 1993 the.: ;;;:<;Jo.rd rc2.ds 

as f,:_·~ll·.:.:~:7S; 

"vi·hcrca~ ~ 

l. By o. com:..rac·t :\.n 7-\.':~ J.·c.1.ng da·c.od 17th D::.;cc.;.tt.bcr 9 

1990 the claiill~n~s undertook to con~~ruct, 
complete ccr'c-~ir1 1.vorks comprising pilc;d. 
foundations ·3.t:. Ki.;::·kvinc v~orks, JY~a.r,.chcs·tc::.:c o 

2o The sc"id conc.r...:~ct p.ce;vidcd that in the: ;;:vent 
that any disput0 between the parties might 
arise it should be referred for Arbitration 
·tc a person appcin·csd by Agrccmcn'c bctvr.::cn 
the parties. 

3. 1-'l. dispute having arisen and follo-v;iEg ·'='-~' 
Agrccincnt of R.c:f~r2J.""'J.CC d,3tcd 12th tJ~J."C1U.c~r~t 0 

1993 did app~int n~ ~rian L. GoldsoD of 
23 Parkington Plaz~v Kingston 10 to b0 
Arbitretor in the &~ttcr in dispute in 
2.ccord2.ncc wi t:.h ·the·:.:: Terms of reference sub~ 
mittcd and ctgrccd by the said parties t) 
the dispute a;-1d c::·n.t::l.ined in the ligr:-c.:::;c.m8-r'·t 
of rcfcrcilcc., 

l:·IO>I'l I the said Br.i,.n Goldson having hc::c,r:d ar.,d. 
considered the cvidc~cc both orally and wr~tten 
submitt.cd b::t b.:.,th o:.h.c.: :t>:.1.rtics conccrnir!.g ·the 
matters in dispute de., mo.ke my award as i:cl] .. :;·\.\·s ~ 

POINTS OF CLAIM: 

~ :' p Is the Con·tr5.c·.::.cr erd::.i tlcd to clc?.i.r,; 
additicnc:..l suw. i:yc the work described 
l.D the Bills ct QuaDtities as stated. No 

(b p The add.i t.ionol ~iJL<L:~ to which the 
Ccntractcr is cutitlcd is 

~c} The rate to be dpplicd is 

ial The Contractor is entitled to claim 
as a Variation ;::Ly "''ddition2l sum fc.):;: c.r· 
Item nTo drill a~d clean out pile shell~ 

ic) The sum due for this to the Contr~ctor 

Not Applicable 

i''Ot Applicable 

is 2,737 Ln. Fto ~~ 166.67 per Lna Fto = $456,175.79 

.hllm.; for Im:c::ccs '.: u.n the abcvc a·t. r· 

rate vf 30% per .:.:..nn.u...rn for 26 months 

TOT.HL 

353u385.24 

k~g~:!':~~J:=!':gJ 
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The award then airccts that tees and costs arc tc be paid by the 

cmplojcr .. 

~"C'-Iio the basis and uLi.l:i.'cy cf arbitra·c.ion as a mc~chod of 

dctcrminL·:,g disputes rests on ct:iE ,7 that t.hc pa:r·ti":::s choose their 

own tr:ibunal and agree to be bou~~a by its dccisioD r;ot only oh 

fa.ct bu~: also in so far as d1c:r' G.v not tal•:c advant:.a.s'c of t.he 

spccJ..ai :ccrr.cdics by v.Jay of c:::.sc sto ted, on la'i>n sec.: i!caven and 

117 t t ""t- S '"'"•-"'.-< "'/""' ~"10!~"] -··: ~ n "··o "C:f) _,,cs -cr -on iw a.. V vcn ~'II J..uaCUS .. ~),. .te l _:;, ::l;:, l·,o,, • L • r, 6 ~. ~~~ .·~ •"''~.., .! 0 per 

Dipl~...;c:h: ,~~ o Once the parties choo~c ~o have thci~ disputes settled 

, • . • 'h b ' ' . . 1 . J '- - ' • th ny arDl.1CJC6,c-:;;rs t;,en o su J cc<:. ·::...8 ccrta1n _J..ml-ccd. c:;~c:-.:f.'-c.J..ons; _.c 

attitu6c ~~ the Courts has bc8~ that the parties should take 

arbitracio~ for better or for worse. And tha~ 2ttitud~ accounts 

for th<:: general ccnu'TIOn lav-? rule t.b.oi: an award is :t.:i.:o.': l as to both 

fact: a:':·:.:':. ic-.b'; ~' sec Hodgkinson v Fernie ( 1857} 3 CoB o ft'J ~ S.) 18~ u 

Gunter Hcnek v Andre & Cic S o·;l.e {1970} 1 I.....loyds L2'·'" P._;:;:po:rts 235 3 

238. 

iC.h~'~C}_;::~ra~tory c~£ the gcr,1c.:ro.l COiru.LlOl1 larN rule is ~)c.)ction 4 

o:r thc Arb~tration Act. Thdt s~ction provides int0r ~l~a thc.t a 

submlSSlOh 6 unless a contrai~ 1ntcntion is cxprcss~d therein, 

shall be;: c'I:::Cii;Cd to include ·the; p:t-ovision that tb-~ .::\"733:-3. tc be 

made b::; t:t.::.:: arbitrator "sl1ali. be fiLo.l o.nd bindL"'-9 on ·i;:hc po.rt.ics. "' 

Issue whether the reference was a 
specific question of law 

I 1:. j_s -... wll cst:CJ.blisl1c,d ,.:.o:,:\ -t.hc ;:,uthori ~ics t:l:J..:;:i:: s:2vc in 

c.c.cscs of iiJ..l.lcgality m 'tl'1c rule: rcTito::i:::-;s that c.n arbic--r::t.or" s o.W3.ra 

Wlll r:-u•.:: .De set c.sidc even fe;.:;: <.:.:tl.Ors of law on it:s f.:;,cc vJhcrc 

v.;ha.oc r,.,;:_;,_:;. :cc::tcrrcd to him vJc.s i'l specific quest io:::-\ ,.:;:. lr,\c;J' o 'I'he 

p2,rt:.i::;:::. ,,:.:;uld have.: mo.d.c the cu.b:Vc.X·:l t.or the j ud.gc c_,J: ;:a::. lc.1w on 

t.hc qu".: .. stir..):c,, and as Chc.nncl J, ;;;l1rc1<Jdly remarked. i;.; ,~:K c;;~seo 

"[c) o:..b:...::c~,;;:l.ss lt: would .be fut.:.tlc ever. to submit -:L quc.st.ion of lo.w 

tc r.ln ::rk:-i~i.:n·~tor"' ~ In rc King and Duvccn [1913] 2 KoBo 3.2 9 36. 

So it. 1.2 iEtf:Orta.nt to detcni,inc ::~t. ·this stage the C;:)It1pcting 

concchi:ic·r.:s of counsel on bo·::..h sides o.bout the n..:.c.:..urc of t:.hc 



4~ :• 

rcfcrc!)CC left to the arbitr:ato:r in the present case: o 

;.:r o hcoa subn,itt:.cd tnc;·;:.. ·c.bc. questions poscc) to ·i:..hc arbi-

trator were mixed questions ~f law and fact. lVlJ{ o l~ ... ~~rri_scn on 

the o~hcr h~nd submitted that the arbitrator was ~skcd to determine 

a specific qucs-cion oi la"v r. nctmCl}· u whether the c,_:;~.,-c:_;:-::.ctor ha.ving 

pc:ri:o:r-rE,.:::G. .~, ccrtctin itcrr, of W0r:}·;: ''Jas entitled to be p;-;:id tor it 

and c if: ~, . ..:; j upon what basis 0 I:l1.:-:..; dc.tcrminct.,cion o:t ~-~t~?t·t question u 

i/lr. r'ior:c·iso.:" Ct..rgucd~' did not :;:.:;quire the arbitr.:-~:o::- °CG resolve 

dispuzcd i~cts but called upon him to rbsoivc riv2l coBtcntions 

as to ·:he c.;:;.r::.tractor 1 s or:ti·:c.l:.::~tiCTi.·c under the cvi.""J:c.r""c".:..e p:eha 1:. fi 

SO the: cci£Ui.'7tCYlt ran li ".vc S essc~:,~sic.lly 0. qucs·ticn of t.b.c: in·tcrprc-· 

ta.t_ion ,_, £. ;,:.he contractu which is ?. question of l2nr.? 0 

I would respectfully s8v that all that iE correct so far 

as it g·u~E-i ~ But surely the formulation of the qu2stion is 

l-Jrr $ }'i.vx:·rison us~ He says that ~hat was the quostio~ specifically 

referred tc the arbitrator for his decision. Yet i ~.:. is plain 

thc.t -che:,t_ ~:ucst1.on docs not Jc:.:..:pr-.;scnt tho whole dispute: referred 

to the ::.r:titra.tor. That ~ucst.iGn is extracted fro;2 -dl.c five 

qucstioDs set forth in ~he reference. Tl1.osc five CJU.\-::st.icns 

define tha aisputc~ ana arc as f~llows: 

(a) Is the Contr~ctor entitled to cl~im ~ddi
tional SUi.TlS ±>::>r the work descrl.b'.::,-:i j_:n 
the bill o± qu?ntitics as follows:-

~clean out pile shell and drill 
through h~rd gravel layer bcn~?th 
t.l.p o:;:- sl::\sLi to specified pen . .:..:<" 

tratiOil d.:::pt:.b, as indicated 0(< 

the dl.·a~,,·;:u~<::Js 17 to develop ult.im,:,~.:::..:; 

required l~tcral resistance ~s 
spcciri~~~d o" 

(b) If the answer ~o (a) hereof is in the ~ffir
ma.ti 'lC 1 wh.:::;-:- \'J\)Uld be the a.ddi-tio::-":d. sure. to 
'irlhich the Cont.:tc: ctor is enl.itlcd. 

(c) If the answc~ ~o (a) hereof is iL ~h8 
nfiirma.-ci v12 ~..;hat. ~;.:ould be the rc:d.::c or 
rates to be :tpplicd to the work d.cE,cribcd 
in {a) hcrcGi'i' 

( d} Is the ContrC'c-tor cnti tlcd to cL::cih1 2 s c:~ 

variation, by l~~tcr dated 7th Oct0b0r 
1991 u an.J ;="".:ldit::~cn;,e;l sum for the it.c:.:m 
"to clean cu~ pile shell.~ 
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(c) ~··Jhat is ·c:hc sl7m, if c.ny, due frore -:::::b(: 
Employer tc· ·the::· Cor1tractor for the \¥ork 
described as ~to clean out pile shcll~u 
after taki:ns in".:c account the payu>cnts 
made by the Employer to the Cont.~actor 
for such 1:vcrk .. t• 

So ~;;he arbitrator was required to determin~ whether or 

not the cc-ntractor was cnti tl.:::d ·to oddi tonal payment fer the 

specl.:Cied. 1-vork c.nd if so the ..:::r.t~s and o.mounts payabl;;:;;" He was 

also obliged to determine vlh:::t:hcr 'chore \>las varia:tior~ in the 

light oi the lctLcr o£ 7th October 1991 and, if so, wh6t additional 

sum Wb.S ]?&jiablc tu the COntractor e The reference:.:: ~"'a~- not in my 

opin.io.n one where a specific question of la1;-; was referred to tho 

arbi-trator as the sole tribu.L2.l 0 It was plainly a reference in 

which qu:::,st.ions of construc·tio:,'1 arose as being rnc.t:-rj_z .. l in making 

a pra.ccJ..ce;.l aecision on Lhc cU..spu-;:-.cd issues of Hhe:t.hc::;c c.ddi tonal 

sum.s \rl~rc payable ·to the co:nt:ract.or for t-.hc vlOrk st:.2t:cd in the 

rcfcrc:ncc .:::.nd u if so Q how much. The prcscn'c case is i-.tr ctway 

from cases such as National Sugar Co. Ltd. and Others v American 

International Underwriters (J·.amaica) Ltd .. & Others s ,c.c.A NO. 

78/90 ,Judg!.ncnt delivered c.n. 11-r.h June" 1991 (unr,.:::ported} where 

what wss referred to the arbitr~tor was a specific questi0n of 

la~~~ · In th.?.t. case the a.rbi·tr.:,:.:or was asked to dc~cidc ::'.. specific 

qucstiOll OI COllstruction viz" c,wc.-.;:.; l{ni9ht c s Bridge ~ bu.::.lding within 

the terms uf ·the claus~ of c;,:::.. insura.ncc policy cuvc:::;:Lr,s, the 

irJ.surcd. u =:; piopcr·ty. C<.irc.i .=:." t(.f_~.g-"} v.·ho del.1.vcrco . ..:J.-"~ judgrncnt of 

the C::,urt: of Appeal said this ::d ... pc-ge 6 ~ 

Ji~l that 

KThctt was d Epecific question oi lEw 
which the 3-rbit:.:t:e: .. tor answered; unh . .:cy;;pily 
for the appcll2nts, not in their favour. 
It is scttlod law thc.t this cou:;:.·t. c·~;J.~

not intcrfcr,.:; i:r:crcly on the ground tha.t 
\?lC would come to ""· different conclusio(:. 
-~;c may only ir:Ytcrferc where the ::>,rbi ,, 
trator has proceeded illegally vi~. on 
principles of construction which the 
alaw docs net countcnanco.n Lord Cave 
himself expl~:L-icd that phrc:,se as 
wrong principles of const.ructiono 

is, cf course, not this case, for the questions 
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r,cfcrrc:d. ·t~) CLh~:: z~rbi tra·tc·r in ·t .. llC prcserl;C CG:.SC were e; ... ;rnpc.si tC: 

questi::.·.Es .. xf lav1 and fact u or "'::t ~ll events u other th.::;n specific 

qucstJ..v.::.~;.:; of l~vv. This court therefore ha.s an inhe:.:c:::;:-.,:t: juris-

diction tc· set: aside "chc c .. ward .:Li C::.Ll error of lar..;- :::..ppe:c·rs en its 

faccg se:c fer instance Hodgki.nsor:: v Fernie (supra} .:J~C. F .. R .. Absalom. 

Ltd .. v Grc2.t:. '[;Jcstcrn (London) Garden. Village Society HS33 A .. C .. 

J92. 

of the 

Question of cr~8r cf law apparent 

on the face c:t the aware 

~ro ~coci submitted thAt orrcL in l~w ~ppc~rs c~ the face 

:C·:d.::-d . . ~ h h ,.in. tnc gr ou1:a t.. i .. r.:. J..:.;... '"") 
I 

cohtr<'>.ct includi:rJ.~:;: o:i:lc :siils 

cf Quant:i·j_:it:s and/ or the terms of reference o both ':xc t'i't"d .. ch he 

contend-::: -=-,rc incC:rporated in ·the :",if"'t:>rd u shvvl that the: ,::;rbi tratvr 

erred i:r-. th<:; ''.r:.swers g·i vcn =.:t tld} ;:::.Dd (c) of the c:,v•iccrd. o he further 

sublnitt.c6_ ~:.}-;.;.~'_t;. tl1c d\.:.tc:rd. itself ]..S ,, i~1. a.r1y case: ir·.c·:·~ .. \s.j_stcnt. 

As "CG the argurne:nt: th ~.,= ~~he aws.rd is inc.:Jn.;:;iE·cc;·"·t (en 

srgurncnt. "Vihich bco.rs en the is3uc ~':lhsther the arbitr,.,·;~:~-r miscon-

ductcd. 1-.:J_rc~.s:clf ir1 ·t.hc tcct!ni.c.-__ :.1 sc~:-l;sC) u tvl~. \~OL:d. s -:--~:/s -~.u .. -~.:t. 

question (~} i~ the award viz, 8 ls the ccntract0r o~tL~lcd to 

clc:tim :::ccdiY:·.ic_,nal sum for the >r!• . .:rk described in the Bills :..>± 

Uudntitics a~s stated,~ is a gcncr~l question while tho question 

or stat:,::mc:.:,;; .:,t (d} uf the ::;w21.rd. :Ls specific viz IJ n"Ttl.c contrctctor 

is cntitl'"''d. ·:::.c claim c.s c. variat::i:,:.,:;~, 2ny additional SU.'1'1 i::'r an itemu 

0 To drill ~nd clean out pile shall 0
.• Mr. Wood says that both 

rclc.te ,_- ·:.:n.:: some "._\, . .) subject mo.t~t.cr in the sense th<-;:t :'l:-. :=l.ffirmative 

answer -c.~· ~ .=, ~ is 3 preconditio::t ·tc· em affirme>.tive cmswc:r 'co (d} • 

NO'lrJ 8 it is plainu as I<u::~ borrison submitte:d,, t:.hot from 

the text:. 0f the questions in ·the r,~:tcrcncc the arbit.:rc:·,i:.c-r vJas 

c-.skcd t:v-10 separate ,;.nd distinct:. questions at {a} 3.nd. «d} thereof .. 

In (a.} l:'~:c:;; cF:i.S referred specific.:::J.l~{ t.o the item of NUrk ctcscribed 

in the Bills )i ~ua.ntit:ies and sc·'C forth in the terms c:c reference 

itself. H;:: ~tZ·:"lS therefore invl·:::.cc' ·to decide whether ·;;b0 ccr,tractor 

was ent::.t:lcd. ·cs claim an addit:i.C\t•::~l sum for thd.t it:.cm :.f 'l,;crk~ 

Then qu~s-~:.j_,-:_.~~·ls {b) and (c) 
r .. . • 

I:Cl...l·='"V.i :;(UCSt::LOn (a fl .. Ar:d ·ti-1C: tLnS~'lcrs 
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given to (b) and (c) arc clearly consistcn~ with the answer 

give.;.! ·t.o q-u·:::stlon (ap • 

Q~cstion (d) asks the arbitrator another and different 

quest:.iDiJ. o It directs his a·tt.cn•ticn Atot to the Bil1s ,._:,£ Quc:mtitics 

as q:uost.ion. (a) docs 9 bu·t. t.:. the contractor 0 s clairr1 b:z letter 

dated 7 ch October 19 91 to an c16.di tional sw--n as a var io.:tion ~ 

~ucst:.ion. {c} follows question Qd} f for question ~c) asks what 

sumv if any u is due to the CClYtractor b Question (~p mustr as 

l:"u. l"iDrrisc:.;D contended,. be pr;,;.;d.ice-.tcd en the assumpt:i'.)D t:o~tan 

affi.r-21:~.::.-ci\rc answer to quest.icu ~cd -..vas already covered. by 

question (b) and (c}. 

1-:,.s h.x.·. I"1orrison pointed out u if 1Y1r. Food is ri<JhC::. that in 

order t:o a.i.cs• . .ver question (d) in -l.:.hc affirmative t.b.c <::.rbitrator 

''"''·l'd h"""'"'' h;=,-.-6. .;-o a"'"'s·-""·r (~u,.·.c"-·'n·,-·, 'a~ .;n '"'he "":.c'"'·F;-r,.,..,--,-:··~' 7 "" •.Tl-la"-n-....\..ll.JI.. _ .. ._ . ..,, ... ---C..~ l'o... ~JI. ~r.:.; 'i --·~..;).,......;:_.~ ~ p -"--"" I!-- 0.. _..£....:~..J.(.:..C-l_. __ .v,._f VV.ll.Ji. L.. 

'lrlas ·the nc:ccssi ty of posing c;ucst:.ion ( d} ? .:Ylr. ~'iiood 2nswcrcd 

tha.t at:. a ccrtai:J. point t.ha·t 0F0 5 ~::he bo.sis upon ;,;J:lictr. ·the 

contract:.or :;;r,ounted i~s claim :(cr. o.dditional SU..1lo I a.g:t·c:e with 

the ot.h.:c.:r side that ~hat an=.;lr.lcr t.akcs the mat.tcr n<::: i:m.::t.her 

bccaus0 lf ~r. Wood is right about there having to b~ consistency 

in the answers tc questions (a) and (d) then quo2tien ld) was 

superfluc·11s 9 v<hich plainly is t:ot so. 

'The:: fo.ct of the ma.ttcr is. <:.s l'~lr. i>iorrison. oJ::;scrvcd u that 

the sc.r1u.-,._: :)f the questions cor.,·tcxoplatcs ~che arbit-.I·;:,·:::,.:;:c dealing 

'\;lith ·::he two questions separz.xcly and the consequenc:::s of his 

answer ·t;j ;;::ach. There clearly is therefore consistcnc~ in the 

award and so there is no error on its face on the grouDd of 

inconsis·tc:;::,cy. 

fv!.r c \!food properly co:nceded. 1'::.hat if the O.'i.'l7etrd is consistent 

no c:cr0r: c:t lavJ will be appc:.:r.cnt. on the record i:o. the absence of 

incorpor at: ion~ The question -dJ.crc:tore arises wh(~·t.hcr there is 

any lTI.c,tcric·l incorporated by ·;:.he a><lard thereby cnU.,..:li..::·g the Court 

to loc,i<.:. behind. ·the O.';i-'ard so a<':' t.c:;. dc"c.erminc whc.d1e::r.' t~h.:: ar1n trator 
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erred_. _;_;-. :Jt.hcr ·vloxds docs ·c:.hc e.'l;Jard. i.rlcorpora·tc :s.notiJ,cr document 

or other 6.ccurrcnts so a.s tc.. .::::co:.:U~ lc the.: Court to r:-~:dd ·t!to.t or 

those c•.)cmncnts as part of 1::.b.'2:: aw:ird and by reading <:.b·2m ·together o 

find so::.c.c error o:::, the face of tb:.:.: avJard? 

.;:·; __ is sct'c.led law ·t.h.e.:;: :recitals in an a\va.rd ~l:b.ich refer 

(as -~:b.:: recitals in t.he a<:Jc~rd. in ·the present c;=:·6C:} ·;:o documents 

do r2.0 -(.. i:::J.c:...~rl:;or o~ t.c those doCl1.:.""1;.(_, .jl ~-~ b i.e. the award c 1\~~r = ~-~ood argued r 

howcv~r~ ~hat the arbitratorcs r~tcrcncc in the an2~~~ to question 

{a) .:u~ the: _,,_ward. tc tlK bills c:t c;::uc~ntities is suf~ciclcnt to in~ 

corpo:r:::2~:c ·that contract docum~:; -'::· so as to pcrmi·t ZQ.me to be 

corlsi~:J..cr.·("_;C! 2.rJ dctcrrr~ift.ing '\.r~Tt"~: .:;~1"":;-::_:~· or error of lc.~.;.J is G~lJf~c.rcnt 

upon :.!:1c: ::~ace.. of the award. o !::nx~. I bear in mind tb.is J ~-]:c;,t. the 

arbi t.l .. c,:~.::o::c:: o.rjswcrcd lha~t. quc.:st.:i cJ:::• in the crnployor ~ s tc:'J:Jur u a;n.d 

nothiug l~ what he so.id in o.nswcx ~o that qucstio~ call~d fo~ or 

ncccs~it~rcd rcfcrCllCe to the Eills of Quantities" 
/ 

DeS., Blaibcr & Co .. Ltd v Leopold Ncwbornc {L::rdord Ltd 

Ll953] ~ Lloyd's Report 4~7 Clt£c by counsel on bc~h ~iacs was 

an a.pp::__,::;i _r_ :c._t: .. .;,m a dismissal o~c ~ rc c>.:..ion t:o set asic3.c:: a_;:;, award on 

the; Sf3:0U2l.~'i tl-iat tl-:tCrC: WCiS ar1 (.£~-C·..C of ld.~"l! O~l the f~:::C-2 C<[ the 

award" .b.f:. t.hcrc vias simpl] ac re:ci·tal of the co;;:1:.r.:cc-;: vihich ~tlas 

Eoc l'"c,::rr.x..,ratcd 1r:cto t:hc d.,~.,~ro." t.ho English Cour".-: uf. Appeal in 

dismi::::sirtg ·the o.p_pcal held tha·t. :-'-t vias not opeL t.·.:- ;;_:n~:: Court to 

go bc:r,_L:~c. ·d'":c a\var-::1 c\nd look ;:n: :::.he contract terms" 2:::\d Jchat it 

·waS ·thC:J.:.-;;;f:...cXC .l:U:tpOSSiblC tO tic:/ \.hat the award WaS b.?.d C'H the 

±ace o:~ ::L"":.. o 

.l.~. i',r!C case before me.::. I'.uc" \;Jc-:.'d relied EO t O!c ~UJ<.; rcci tals 

but on ~h~ xctcrcncc to the Bllls cf Quantities in th~ introductory 

part o:t ·::hE.: awo.rd a.·t questi:::n (aj as thereby incorpc-.:era;: i_l'9 the 

BilL~ ..:..:~ ~-:::,6.l"! ti tics vlhicn fo:cw part of the con-crc.ct o ~rr1at 

rcliaL•~>~: is i:n my vic'l.·l misplo.cc:d o 
-' 

The following (l:i ct;;j~. of 

Somervr:::l.1 LoJ. in the D.S. BLnbcr & Co. Ltd. cc~sc (supra» at 

pa9c 4~s ~flrst colmnn) iso I tlcJJkJ as instruct..lv-c..: c,s L-t is 
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pcrsu~sivc~: uttered, as it wass after the learned JUdge had, 

if I JT!ci.)( su 'i,'fi th respect. r incjLsi vcly compared ar.,c; cc:r-:i:.:.r.s stcd the 

appr:oa.ch of t.hc Judicial Com.m.:i.:'ct.cc of the Privy Cou:·:,cil in 

Champscy JOhara & Co .. v Jivrai Ea~lo Spinning and ~'leaving Co., Ltd., 

[1923] .z::~"c" 480 ;,7ith tha.t of t.hc Bouse of r_,ordsin F .. R .. Absalom 

Ltd .. v Great Western ~LonC.or:} Garden Village Socic·ty Ltd.. [1933] 

A.C. 592 an the qucst.ion of thu ~~tent to wh1ch cGn~=ac~s or 

other d:.:x:::umcr:o.ts mi::l._i be i;:;corpvrc=---.:::::-ci irn: .::.rbitr;::!l ::;\·1"-:;:~ds ~-

~having regdrd to tno~c two cases, o~c ~n 
one side of th:.: line and one on th~ c_,,::t-J,-::;:.· 
I cu.~~ clcc. .. r ITtys~J_f ;.~l}c·t ir-.i this ca sc ~--·r=~ -= ..... rc 
not. entitled co l~~k &t the contrcic~. 
is referred to g~ncr~lly in the rcc1tal 
and I do ho·t \:tcink 5 t. 'iiCUld rr.::'~k:.:: ~en.-:: 
~~~--------~~- - ~ dlficroncc if 1L h~d been referred ~c 

'le~c:::-~ lly in •c::~-:~_:~~W'jrd or L'_l .;r,2.ttcrs _ 
1r1trcductor~;- \17Tl:Lc.o. \rYes not J..n form OJ: 
rccicc-.1 o (Emphc•.E·lE-: supplied} 

7....t-· 
..:!..l-.. 

Sc xar ~rom conflicting with those obscrv~ticns, the oft 

quct.~o. ctic::urr~ oi: Dcnr~ing L.J-~ :.ci. -:.:.he: s.=une c~sc c-~mp:i_c:u;:::c,ts t.hE:!m 

by clf:tc::rc:.. .. ~~';i e:~ t:cs·t c~ s to \:vhc·tt.l~~.i.: ·:.. contract or ct cJ..~u;.;::·~~: in o. 

con tr a.c·t is incorporated in:l; ;o~wa rd. That lcarn~a judge said 

at p~gc 429 (second column)~ 

~The ~ucstion whc~hcr a contract or J 

clause in a contrcc~ is incorpor2tcd 
into sn dWdrd is ~ very difficult cn::o 
As I re:ad the cc.s'"~;,. i£ the c:•rbitr.-j_,~·-::c 
says: On the w0rding of this clause 
I hold so-and=s~, then that cl~usc is 
implicitly inco=pcrcttcd into ~he ~waYa 
because he irNit2s the rc2ding of i~~ 
but i! ,.:if1 a.rbl-t,.:t·;:.-c-;;1: sirn.plj{ sc~ys ~ ~·I 

hold that thcr0 W~6 a breach of contr~ct 0 

then there is ~-_,,:--' :L!.COrpor a tion $ o~ 

I~ Cil"l}l cvcr1t it sccrr .. s ·-.::.:::· :r~~c that cvc!·l if I .~:r:; ~~7r<.)r"!g ir1 

holdL~,g ·i:.h,:l"c the reference t.:::) 'c:l-1,.:.; Bill,~. of C.)u:=:ntitios '~ .:c~:;., stated" 

i.n quc""cl.::;r- (ct} o:r the ciw'o.rd c~c_:,cs net .:t::lcurpc.:rat.-::: in:~t::hl:! award 

·chc B:;..lb c.;;.; (U2Lnti tics or o-thcl.' cc:::.tract oocu.rnencts, I ::s;:.::cc entirely 

vlit.h i"~r. I~·crx ison tha·c all tb.-:,t. ·;·JJ.e:sc.:: 'i.vords p "':::..s s':.:::t:.::6. c': . car: c.t 

the hlghcst be to.ken tc inc0:c::;.c;r:::,tc is th:::; full quot:oct:ion from 

the Bill of Qu5ntitics which ~pp~~rs in the term~ of reference, 

to wi:~: o 
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"Clean out pile shell and drill through 
hard gravel layer beneath tip of shell 
to specified penetration depth as in= 
dicated on the drawings, to develop 
ultimate required lateral, resistance 
as specifiede~ 

Even so, there is no error of law on the face of the award 

in the sense that the arbitrator has not tied himself down to some 

special legal proposition which when examined can be demonstrated 

to be unsound: soc Champscy Bhara & Co. v Jivraj Balloo Spinning 

Co. Ltdo (1923) A.C. 480, 487 8 per Lord Duncdino 

~ucstion of Gcrtai~tiY of the award 

As there is no inconsistency in the award there is no 

question of uncertainty of the award remaining. The arbitrator 

was asked two separate questions. He answered one in the affir-

mative thereby directing the parties to the basis upon which he 

was making the award and he went on to make his award accordingly. 

Question of excess of jurisdiction 

The terms of reference -- _,__ C.'i.. (d) thereof called upon the 

arbitrator to determine whether the contractor was entitled to 

claim any additional sum for the item 0 to clean out pile shel.l .. H 

In his award the arbitrator purports to make an award ato drill 

and clean out pile shell." 

I agree with .Mr .. t-<Vood that although the latter phrase is 

put in quotes by the arbitrator, it is not in fact 3 quotation 

from the terms of reference* Nor is that phrase a quotation 

from the .lct..ter of 7th October il 1991 which makes the claim for 

variation.. That circumstance led Mr .. Wood to submit that the 

arbitrator went beyond the matter he was asked to determine; and 

that by expressly including the word 9drill~ the arbitrator has 

made a mistake which goes to jurisdiction. 

In lli.:f view it is clear fro:m all the material before the 

Court that by using the words "to drill and clean out• the 

arbitrator was as ~ir. JY1orrison submitted, purporting to do no more 
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tha:c;_ .'3.ns~:ccl:- the qucs::..ior: ;:.;~hich h.~ h2d been asked .i~. question (d} 

of tho tcrffis o± reference. ~ xc~d {d) in the aw~Yd ~s ~he 

.=tr:bit:rc:.,;:.;:.r 0 s ~XlS'irlCr t..o qucst.iu.c~ ~d.j posed in tho:.; ·r.cnt~s ui ..ccfcrcncc. 

Test ;;:i.J.c::...:.:. iD"tcrprct::;.tion; gi vo:·n the way ·the qucs -:::.icn:::: \~<·ere fram.cd 

the 21::C.b~\.·;:~ =~·-:.or could not h0.\1<:: ::::en svKrcd question (c:} in. the way he 

did "i3'~1lc;ss ~he hc.d. or:swcrcd Q d) ;:.:fi"irma·ti vcl~r. 

~o, ~he insertion of the word adrill"in his ~~swcr to 

(d) ib nutt as Mr. Wood cont~0dG: aL cxcc5s of jurisdiction and 

thcrcfor8 docs not f2ll withln ~he principle of tho c~scs laying 

it d;:-~Il.:i ·chzo.t a:r" <:'>-}ard moy be ::.,ct -:~side en the gr..:::u::->a. ·thc.t the 

c..cbic:c::::.t.·.r j_~, ITtoking it C:kC-.::2CCG. his jurisdiction, 

Th,;_:: dispute wa5 abouc 'vhst:.bcr the contrac-::-:.::c ahonld be 

con~.·oc[t_2,: ___ ,;~·~G.. for clcan~ ... ic out. o.:-~1.6. s~~i if~ t.ho .. t C·Orlt(::;-~t- 2·t. .1.5 
~ J 

rc~ sc:r.~.l,;..::;l:~ ~cc~ concll.1dc .. that L1~! j_~-,~cludir;.g the ~\ivorC:.. ~ccJ~ :~ll r:G in 

answcrJ.. g:J.cstion id} t.hc -3:rbit.:.:..::c.tor .mac.c 3 mist.:=,kc r:c.thcr than 

ctssuir.~~o~ .:~l j ur lsdiction "}~vhl.Ctt ~r.:~::.: did r.~ot. ha.\70. Sucb, :;. rrd.stakc 

could l~c~.-,;·e; :3-Yiscrlu as .~>~r. r~·lo.:Cl.~J...S::jr: pc~intcd outu f~·c·.n-~ { ... hr:; fact 

that \: .. ll::::; t.wo activit:.ics "cL::z':r. out."' end. "drill'"' .:.:::..:. ~;uxtc.poscd 

cl~cw.::~c.:c~.... in -c.hc terms of rc£-.:..:c-:~,:ncc. 

ID IHj judgment t.nc mis~~.:-,k8 is purely sc:m?~nt".::LG 2.:n '::he over-

all cc-:(-.·c~.x~: ci the &'.tT<:.,rd c:.nd f<.,\,lls within the gcnc:rr-.l :culc thc:t 

award~ ~h0uld not be set as~0 fer mistake: Phillips v Ev2ns (1843) 

15 ~ E :. F~ -=· 12l 6 o 

T~src being no error .._ ....... lc··sv c...~~ the f2cc of iJ,c a~ard.~: 

no cxce~~ et JUzisdlction and no mlsconduct b~ the drbitrator 

within 

·m-"'~'- .. ; .-.. -c-. 
.I.U'Vl..-ll-'-'--' 

if nc:.L: 

t.he I!:"<C..u;~i:tlg ot section. 

lS 6.:u:.nus::.cd with CCJ~,-t~.;; 

dgJt·ecd. 

'"I! -:r 
.Jl/._ { 2} of the Arbi t.1:·=i·U.on Act g 

to the con~ractor, t<..J ~J<.:::. t<:,.xcd 

', I, 
----- ,. 

'chc 
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