IN THEE SUPREME COURT OF JUDICATURE OF JAMAICA
IN HISCELILANEQUS e

SCGIT #0. & 1€8 of 1983

I TEE MATTER OF AN ARBITRATION
BETWEEN NAK2SH GOSEINE
ENGINEERING COMPANY LIMITED AND
ALCAN JAMAICA COMPANY PURSUANT
TO A REFERENCE I¥ WRITING;  IN
THE MATTER OF THE ARBITRATION

ECT.

BETHEER ALCAN JaMAICA COMPANY APPLICANT
A K D NAKLSH GCSHINE ENGINEERING

COMPANY LIMITED RESPONDENT
Allan Wood and Ransford Brzhas instructed by Livingstone L
Alexander and Levy for the Applicant

Dennis Horrison $.C. and John Sivans instructed by Dunn Cox
and Orxeitt for the Respondoni

Heard: April 28 and 2%th; May 5 and 6 and June 3, 1934

CLARKE J. P
On 17th Decomber, 19%8¢ the ryespondent (the contractor}
contracted with the applicant {the cmployer) to construct piled |
foungations at Kirkvine in the parish of Manchesteﬁa A dispute
between the parties over guestions of the contractor’s entitle-
ment to be paid additionael sums (and if so, the amcunts ;hercof}
for specificed work lcd to z reference by the parties to arbi-
tration znd to an award by Mr. Brian Goldson, the arbitrator

appoinied under the agrecement of reference.

The employver attacks the award. Its attack stops short
of requesting the arbitrator to state his sward in the form
of z spccisl casce for the opinion of the Court. Iastead, by
notice of motion, it secks tc move the court to sct aside the

award on the following grounds:



(1) Thet the said Award is bad on thz
face of it
§2) That the said awzrd is contrary to
law, unrcascnzble and/cr inconsi
Hzde and published on 15th Cctcber 1893 the award roads
"fhercas:
i. citing dected 17th
undoertock to con
:As ch§r1<wng pilod
lnc O..A;& I3 Pl VPC;"—;\«—L a
Z. The said vided that in the avent
that any : wccn the parties might
arisc it should be roforred for Arbitraetfi
tc a pcrson appointed by Agrecment bct»
the parties.
3.
Mow I thc L c
considere o dsn b
submitaca by bnth Tho 9;1* cs CORCLXQLJu
matters in disputc do make my award as fCliowss
POINTS OF CLATM:
{2} Is thc Contrace enticled to claim
additicnal sum the work describod
i the Bills of titics as statod. 1\le}
() Thce additional sum o which the
Ceocntractcer is entitled is Not Applicable
(<) The ratce to bo appliled is Mot Applicabic
fou) The Contractor is aentitled to claim
as a Variation anv =dditionzl sum for an
Item "To drill clcan out pile shall”®
Fay; o the Contrzciox
.87 pcr Ln. Fi., = $456,175.7%%
the above ato &
for 26 months = 353,385,244
$809.581.03 .

TOTAL




then circcts that foos and costs arc e bo paid by the

specral romodics by way cof casoe stated, on law: aco

Rosterton Litd. v Sven Widdeuns 2/B [19258] 1W.L.R.

Biplock J. Oncce the partics choose 1o have thoir

attituas oz the Courts hasg boua that the partices should take

fact and izw: scc Hodgkinmson v Fernie (1857) 2 C.k. (¥.S.) 189;

Guntey Henck v Andyre & Cic S.A. (19
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Roports 235,

gennral common law rulco is Saction 4

shall bo doomed to include tho provision that tho 2wsrd te be
shall bo final end binding on tho partics.
o

Issuc whether the reicrence was a
specific guestion of law

It ds well ecstablished on the auvuthoritics thot save in

will non bo set aside cven for <crxrors of law on i1ws £zceo where

e an crbitravcor®: In re King and Duveen [1513] 2 K.B. 3Z,36,.

Sc it iz important toe detormine at this stage the compating

3

nscl on both sides about the natuye of the



refcrenco lcft to the arbitrator in the prescent case.
M, Hcocoé submitted thsl ©ho guestions posod to the arbi-

tratcor were mixed gucsticns oi law and fact. Mr. #Ccrriscn on

- . a

a spocific guestion of law, numcly, whother the consmrizctor having

JUCSL1on,

mr. morriscn argucd, did anct roguirce the arbitraior to reselve

sC the arzgument ran, was Cssontl

taticn of whe cuatract, which

I would respectiully
&s it goes. But surely the formulztion of the guestiom is
. Hc says that thet was thc guestiocn spocifically
referxed o the arkbitrator for his decisicon. Yet 1t is plain

thet that gucstion docs noct ropresent the whele dispute reforred

K

-

(=) Is the Contractor entitlied to claim addi-
tional sums for the work describad in
the bill of guantitics as follows:—

"Clean le shell and

through gravel ¢aycr

tlp or shcell to specifica
tratiocin & © -]

+h as indicatcd
the dr&w;ugsp to dovelep ultimato
cguired Izteral resistancae s

QQ“Cl"mio“

) If the an
MaLtive, whs
which tho

+ (2} herect iz in thae
firmative whet would be the ratoe ox
tc iod te the work dcscribed
{

{aj Is the Contracitory entitled to claim gz &
variatio oy doiter deted 7th Ocnubker
18¢%1, am cnel sum for the itom
Yto cleean Ic shcll.”
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&
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What is the sum, 1f any, duec from the
Employer to ths Contractor for thoe work
described as “to clcan cut pile shcll®
after taking intc zccount the pavment
made by the Ennloycr to the Contractor
for such work.

€3

o the arbitrator was rcoguired to determine whether ox

not the contractor was contitlad to additornal payvment for the

spceciiied woxrk «nd 1f so the cates anéd amounts pavabls. He was

also c¢cbliged to determine whother there was variation in the
light ¢ the lotrer of 7th Cctcbhber 1991 and, if so, what additional
sum was payablc te the contractor. The reference was nct in my

opinicvn one where a specific guestion of law was reforred to the

arbitrator as the sole tribucal. It was plainly 2 reforonce in

wnich guustions of constructica arosc as being metorizl in making

a

& practical goecision on the disputed issucs of whothor zdditonal

( ,'Ll

sums were payable to the contrzctor for the work sitztad in the

refcrencee znd, if so, how much. The present casc is fuY away

from cascs such as Natiomal Sugar Co., Ltd. and Others v Bmerican

International Underwriters {Jamaica) Ltd. & COthers 5.C.C.A NOC.

78/90 Judgment delivercd on 1lith June, 1891 {unroporiced) wherc

what wis refcrred zo the arbitrztor was & specific guestion of
law. In that case the arbitrsior was asked to d=cgids 2 specific

question O construction vis, was Anight's Bridge z bullding within

iasured’s property. Carcy F. {Ag.) whoe deliverea =hie judgment OF

P

*That was s spocific guestion of lzw
which the arbitrstor answercd, ubbappil
for the appe lantsi not in their favouxr.
It is scttlcd law that this couxn 2
not interfcrs merely on the ground tha
wo would come to a differcont con clus <
we may only interfere where the =rbi

trator has proceeded illegally viz,

principlcs of construction which the

-

D
1
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"law doeos nct countenance.” Loxd Cave
himself cxplained that phrasc ag
wrong principlicsz of construction.

211 that is, cf coursc, not this casc, for whe guestions



reforroad o Lho arbitratoer in ithie present €asc were compositc
guestions ¢f law and fact, or a2t =21l cvents

guesticwus ¢ lzw., This court thorefore has an inhercnt juris-

i
oy
(

diction +c¢ set asidce award 2f anp crror of law appocks cn its

ic {supra) nd F.R. Absalom

73

face: soo fcr instance Bodgkingon v Fer

Ltd. v Grezt Viestern (London) Garden Village Societv (1333 A.C.

JGZ

Question of errcr of law apparent

on the facce cf the award

2]

Pxr. Wooa submititced that crrcr in law appe~rs i the face

i

sy S - ] e S + L oin 54 rho ]
cf the wwird on the ground th-ot the cohtract including the 5ills
of Quantitics and/ox the terms of reference, beth of which he

contends Are lnccrporated in the awsrd, show that the arbitrator

errcd in the znswers given 3t (4] and (¢} of the awsrd. ke further

P S 13 ) - = - - = v T - -
submitited thet the awerd itsclf zs, in any casc, inclusiziont.
Ay o the argument th-t the award is incoasgisrtoent {(an

claim addivional sum for the wurk describoed in the Bills of
Guantitizcs “os stated,™ is a general guesticn while tho guesticn

or staunmine 2t {4} of the award is specific viz, "Tho contractox

is e¢ntitlaed tc claim ¢s & variation any additional sum an itcm,

b9e]
O

“To drill =nd clean cut pile shcil'.® Mr. Wood says that both

3

relate Lo ths

X)

same subject matier in the scensc that 20 atfirmative
answer o (2) is a precondition o an affirmative answexr to {d).
Plow, it is plain, as kyr. Morrison submitted, ithat from
the text ¢f the guestions in the raofercnce the arbitratir was
asked twe separate and distinct guestions at (a) and (d) thereot.
In {a) ho was rcferrced specificalily toe the item of work described
in the ®ills of Cuantitics and st forth in the terms ¢f reforence

itseclf. Ho was therefore invitod Lo decide whether vhae contractor

n

we claim an additicnal sum for thet item <of work.

Then qgucositionsg (b)) and {¢) fclilow gucsticon {2} . And tht answers



given ©o (k) and {¢) arc clezrliy consistent with +tho answer

G 1o It directs his attconticn Aol to the Bills o Quantlitics
as gucstion f{a) docs, but te the contractor's claim oy letter

dated Tth October 1991 to an adéditional sum as a variastion.

pucstiocn {¢) follows guestion (&}, for guestion (c) asks what

affirmative answer to guestion (a) was alrcady covered by
gquesticn {o)and (c}.
As My . Morrison pointed out, if mr. Wood iz xight that in

crder teo answor gucstion (d) in the affirmative the zrbitrator

that av « ccrtain point that was the basis upon whkich the

the other s=idc that that answer takes the matter no ruriher
consistoncy

{2 D was

the scheme —f the guestions contewplatcesthe arbitrator dealing

with the twoe cuestions scparazizely and thce conscguencas of his

answer o scach. Theroe clecarly is therefore consistency in the
award and so there is no crror on its face on the ground of

Mr. Wood properly conceded that 1if the award is consistent
no crror of law will be appsrcni on the record in the abscnce of

The cucstion “hersiorc arises whother there is

0

ward thereby cntitling the Court

any matcrisl incorporated by tha

to iook bobing the award so &8 o dotermine whechsr thd arvitrator



rd incorporatue nother documant

citlo the Court to

those docu

v

as part oi the aws=rd and by recading them together,

find somc oxyor on the face of

Zi.is scottled law thet ccitals in an award whi refer

in the award in the prescent cass) o documents

guestion

toc in-

considcraed in determining whowhay an oxror of law is appercnt

nothisg an what ho sald in aaswer ©o that gucstion caliicd for or
i e
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iind the award and look st che contract torms: a2nd thet it

~

was thoerefore ilmpossible to sey that the award wes bad on the

facc 01 L%,
o e recitals
tho introductery

part i The awa 't g iRl =) : g3 porating the

reliaccs is in my view misplacad. The following aictum of

Somervail L.J. in the 5.8. E8lziber & Co. Ltd. cese f(supra) at

P a0
ayl =«

Yl

(first column) is, 1 thisk, as instructivae &g it is

jel
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persuzsive, - uttcred, &s it was, aficr the lcarned judge had,

ety
52

if I may so with rcespect,

e

approach c¢f the Judicial Committce of the Privy Council in

{18231 &.C. 480 with that of the Housce of ILordsin F.R. Absalom

)
st
\O
(98]
(¥8)
Lo d

Ltd. v Great Western {London) Garden Village Socicky Litd.

d = o T -~ s g e [P - 23 eos ey e = omy .
A.C. 2%z un the guesticn of whoe <xicnt to which conuozacis or

4

o9

i

Hav 5 XC
one dc © <
I am clcear 2 is ¢C
notr entitlicd to iosk @t the contracst., It
is reforr z1lly in tho reo
and I do 1t oweould mzake ooy
dificrence 1f 1L had boon referred Lo
goncrally in b srd or i tTCESs
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into an award
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says: On the

I hold so-and

implicitl: i
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but iz an
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10.

®Clean cut pile shcll and drill through
hard gravel layver bencath tip of shell
to specified pemnetration depth as in-—
dicated on the drawings, to develop
ultimate required lateral, resistance
as specified.”

Even so, therc is no erzror of law on the face of the award
in the sense that the arbitrator has not tied himself down to some
special legal proposition which wheon examined can be demonstrated

to be unsound: sce Champsev Bhara & Co. v Jivra+d Balloo Spinning

Co. Litd. {1923} A.C. 480, 487, per Lord Duncdin.

Cucstion of Certaintfy of the award
As theie is no inconsistency in the aWaid therc is no
question of uncertainty of the award remaining., The arbitrator
was asked two separate gquestions., He answered one in the aifiru
mative therecby directing the parties to the basis upon which he
was making the award and he went on to make his award accordingly.

Question of excess of jurisdiction

The terms of refcrence at {d}) thercof called upon the
arbitrator to dctermine whether the contractor was entitled to
claim any additional sum for the item "to clean cut pile shell.®
In his award the arbitrator purports to make an award “to drill
and clean out pile shell.”

I zgree with dMr. Wood that although the latter phrase is
put in guotes by the arbitrator, it is not in fact 2 gquotation
from the terms of reference. Wor is that phrase z guotation
from the lotter of 7th October, 1981 which makes the claim for
variation. That circumstance led Mr. Wood to submit that the
arbitrator went beyond the matter he was asked to deotermine; and
that by expressly including the word "drill® the arbitrator has
made 2 mistake which goes to Jurisdiction.

In my view it is clear from all thc material before the
Court that by using the words "to drill and clean out® the

arbitrator was as Mr. Morrison submitted, purporting to do no more



ot the terms of refcecrence. I xo.d {d) in tho awaxrd &8s whe

(a) posced in thoe rexwms o refcren

Test

8o, vhe inscrtion cof the word “drill®in hisg arswer to

L

{d) 1o noit, a5 Mr. Wood contunds, an cxccss of jurisdiciicn and
therciore daocs not £2ll within vhe nrinciplic ¢f the cmsaes laying

chezt an award mey bo sl aside on the grournd that the

‘_11.

in meking it emxcoodod his jurisdiction.

The: dilspute was abours whebher the contraczox

compensooc for clcaning oulb 3nd =2 Lo that contoext i is
P N .~ -, T - - 5 ey o - - o [P 43 .
Yeesazole ©C ceonclude that Ly ircluding the word “2xill”® in

. LIPS S S
COULG Dava

1,

that wuco

clsowhar

is purcly scmanti¢ rn the over-

cf the award and £alls within the goncxral xule that




