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K.D. Knight Ior Universal Fencing Limited
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30th June; 1st, 2nd § 3rd July §
24th October, 1986

CAREY, J.A.:

Alcan Jamaica Limited (the first appeliants)
contracted Universal Fencing (the second appellants) to
whom the respondent was employed as a welder, to under-
taze some fencing at their Xirkvine Bauxite Installation
in IHanchester. On 1st lMay, 1580, the respondent as &
member of a crew from the second appellants, was thus
engaged. Just before resuming after the lunch break, he
was minded 1o have a drink of water and on the way to the
water cooler, thought that he might get some cigarettes
learning that the canteen was out of

as woll. However,

’

cigarettes, he betook nimself into a location on the

b

installation, called the 'perciplitation area', where he
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recceived a serious injury to his left eye whern caustic
soda fell in it. The visicn in that eye had become
seriously imgaired as the eyelid has fused to the eye
ball. 1In the result, be has been advised to give up

nis occupaticn as a welder. He never ever reached the
water cooler. He claimed damages against both appellants,
alleging negligence and/or breach of statutory duty.,

El1li¢, J., by an order dated 31st July, 1985
gave judgment against both appellants in the sum of
$97,682.75 with costs. That judgment is now challenged
in this Cour' by both appcellants,

Tt iv, I think, conveniont to deal with the case
against the espectivce appellants, separately, znd in
the reverse order of their appearance in the titic to
this suit, first, Universal Fencing Limited, the basis
on which the learned judge imposed liability on these
appellants, (s set out at pages 45-46 of the record. At
those pages f his judgment, he referred to dicta from

A

two cases, viz., Caswell v. Powell Duffryn Associated

Collieries Linited [1940] A.C. 152 at page 1562 and

tonnington Cistings Limited v. Wardlaw [1956] A.C. 613

at page 620 to show as the first case did, that there

nust be 2 casusl connection between the accident and the
brcach of sta2tutory duty and as the second case illustratod,
waat is, in 2ffect, the same point, that the employce

must prove on a balance of probabilities that the breach

of duty causazd or materinlly contributed to nis injury.

e then continued:

they cre of only persuasive aut
as corroct statements of the iaw
In this case, the nlaintiff suiic
his injury snot during any welding

"1 accept the cited passages, albeit




"operation. He was not cven injured
in the vicinity of the area of his
welding operations. Hec has ot
given any indication that he would
have worn his glasses had he been
provided with a pair.

In 211 the circumstances, I cannot
sce any association of the breach

of statutory duty with his injury.
The plaintiff has not satisficd the
statements cited in the cases above.
He has shown no casual connection
between his injury and the brecoch of
statutory duty and his claim under
that head foils."

So far, in my view, this approach of the le¢arned judgce

cannot be faulted. but then he went further ard statoed:

"But the pleintiff has, so to spoak,
another string to his bow in that hc
has #lso claimed in negligence. 1
cm of the opinion that he can succeed
on this ground.

There is cvidence in this case that
Grant the leader of the team had a
pair of goggles., He was the man in
charge of the plaintiff - the first
defendant's alter c¢go on the sitc but
there is no evidence that Grant gave
any order or any supervision 2s to
the wearing of goggles.

That situntion takes the case within
Nolaw vs., Dental Marnufacturing Company

Limited [1958] 2 All E.R. 449. 1In

that case¢, a workman failed in his
claim under breach of statutory duty
but succeeded because his emplover
had negligently failed to preperly
order and supervisce his user oxf
protective poggles. 1 would apply
that decision to the instant case and
find that the first defcandant was
negligent.,”

B¢ thus relied on Nolan v. Dental Manufacturiang Co. Ltd,

[1958]) 2 .11 E.R. 449, where the workman received his
injury wh.le engaged in sharpening a tool without wear-

ing goggles. But thet case is plainly distinguisheable

from the instant czse whero, the injury as the judge had
earlicr forund, "was not during any welding operation”.




The goggles which his employers were required to supply,
were intend:d for use in the coursc of welding operations.
it should b: noted that he rece¢ived his injury ia the
course of his scarch for cigarettes and he would hardly

be expected to wear goggles at that time. It is sur-
prising thca that the lecarned judge, nevertheless, found
that a failure to supervise thc wearing of goggles, was

z cause of his injury. With all respect to the judge, the
basis for liability in the second appellants, 3Is untenablo.

The importance of the Nclan case, lies in its recognition

of the comron law duty of an employer not only tc providao

safcty appliances but to order and supervisc thelr use.

Pauil, J., at page 454 made the following obscrvation:-
Meeeeoes. but I hold that in this case

there wos a common law obligeticn on
the part of the defendants nct only to

provide gogzles, but to give strict
orders that they were to be usce and

to supervise their workmen, at any ratc
to 2 rcasonable extent, in order to
insure that their orders were oneyed.”

Dr. Barnetn appreciated the insurmountable hurdic he
faced in endeavouring to support the judge's rationali-
saticn and argued that the sccond appellants had given
no specifi: waraning about caustic soda or alerted the
workmen thit agitation was in progress in thoe tanks,
nor specifically prohibited entry into the precipitation
arca. In those circumstances, he maintaincd therc was
sufficient ground for urging that such warning as was
given, was less than rdequatce to enable the respondent
to be rcasonably safe.

It is helpful ot this stage to look at the

plcadings to scé what was alleged against thesc oppellants

12.06
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in this reusard. The averment was as follows:

"Particulars with respect to First

Defendent (i.c. the second appcllant)

(1) Ceeeeoeaeaae

(2) failed to give any or any
suificient instructicns,
warning or description of
the said premises to the
Plaintiff,

(3)  eeeaie

The responlent himself;, in the course of his c¢xamination-
in-chief, stated that no onc told him anything about the
premises. But he admitted under cross-examination that

he knew th:t there were vestricted areas on the site and
that he should kcep to his aresz of work. On behalf of
the second appellants, cvidence was given by a supervisor,

iichacl Somers, who said that he had given tihe tespondent

-

articular instructicas about the premises, i.e., the

dangers anl the nccessity for him to keep in his bounds,
not to wanler about.

Th: lcarned judge made no finding with respect
to the adejuacy or othecrwise of 2ny warning given by the
sceond app:llants to the vespondent. Although we have
combed the judgment, wiith the assistance of cournsel,
there was 10 mention whatsoever, as to the crcdit of the
witnesses vho spoke cif this matter. But on the basis of
the admission on the part of the respondent that he knew
that he shiuld keep tc his arca of work and nct wander
abcut, that he was aware (for he said as much) that
ceustic sola was on the compound, that he expocted caustic
soda to be contained “in 2 big tank stored up’, that he

cntered an arcea 100G X 206 yoards containing some 9C tanks
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63 feet in height, which were not within the area of his
work, although contiguous to it, it would be rcasonable
to say that in wandering where he did, he must have been
aware he wes disobeying the orders of his supervisor. I
would hold, thereforc, that he had adequate warning as to
the character of the premises where he was working. The
respondent 1s not without experience on such sites having
worked on cther bauxitc ianstallations and some commcn sensc
must be accorded to this technician.

In my vicw, having regard to all the circumstances,
this particular head cf negligence as to 2 failure to
warn or give instructions on the part of the sccond appel-
larts, hes not been proved. The result is that thesc
appellants must succeed, and the judgment entered against
them reveriied. 1 would order accerdingly.

I come now to consider the case against Alcan
Jamaica Linited and in that regard; set out the varticu-
lars of ne;ligence alleged against them. They were as
£

focllows:

"Particulars with respect to Sccond

Defendont {i.e., the first Appcllant)

(1) PFailing to warn the Plaivtifi of
the presznce of the said caustic soda;

(2) Failing to warn the Plaintiff of
the tendency of the said caustic soda
to fall out of the said tank;

(3) Failed to fence or othcrwise guard,
the said tank.

(4) By reason of the foregoing, failed
to discharcce the common duty <f care in
breach of the Occupicr's Liability Act.”

rm

he learncd judge rosted liability im these appcllants on
the provisions of seciion 3(5) of the Occupiers Liability

Act which recites as follows:




"s 3(5) Where damage 1s caused to

a visitcr by a danger of which he
had been warned by the occupier

the werning is not to be treated
without more as absolving the
occugier from liability, unless in
all the circumstances 1t was cnough
to cnable the visitor to be reason-
ably safe.”

He put the matter thus at page 44:

V]

Dr. Barnett in his address

refecrred to the fact that the
building or area in which the
plaintiif was injured was unfenccd
and had several entrances. It

had no gate, dcor or barrier of
¢xclusion, It was an area wiich
containced several tanks with noxious
substances in a state of agitation
and flowing or boiling over and
several men were secn working thore
at the material times.

He acceptced the fact that signs were
posted on the premises. However, he
centended that those signs were in
positicrns convenient to physical
adherence to the building and not
dictated by possible cffectiveness
of warning.

He asked the court to say that the
facts to which he referred indicatc
that the second defendant did not
recasonably previde for the safety of
the plaintiff and that the plaintiff
was nst 2 trespvasser,

The Occuniers Liability Act Section 3
Subsection 4 and 5 state:

"(4) 1In determininy whether the

occunier of premiscs has dis-
charged the common duty of core
to a visitor, regard is to be
had to all the circumstanccs;

(5) Where damage is caused to a
visitor by a danger of which he
nac been warned by the occupier
the warning is not to be trcated
without more as absolving <he
occupier from liability, unless
in all the circumstances 1t was
enough to enable the visitor to
be reasonably safe.’

In my opinion, the contention of
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"Dr. Barnctt is sound. 1In so coa-
cluding I am not mindful of the
existence of warning signs on the
premiscs. PBut sub-section (5) as
quoted, places a limitation cin thc
cffectivencess of warning sicns by
the occuvicr in absolving him from
liability. 1In all the circumstances,
I am nct satisfied that the sccond
defendont by the signs enabled the
plaintiff to be reasonably safe.

Why was no door or barrier placad
arcund the area? Why were the sigas
nct specifically referable to the
tanks oL caustic soda?

In my judgment, the plaintifi was

not a trespasser in the precipitating
area. I hold that he reascnably

thought he could go into that part of
the wremises, he having seen persons
there who registered no alarm at his
presence, and who directed him €0

take a particular route to the canteen.”

It is, I think, tolerably clear from that extract
from the jadgment, that the learned judge focussed his
attention on the adenuacy of thé signs erected or placed
oa the prenises, and on the sbsence of physical barriers,
i.e., fenczs, or <doors in the arca of the wmercipitation
tanks of caustic soda, I am not altogether clenr why the
learncd judge adopted this approach for the pavticulars of
ncglicence as rehearsced earlier in this judpmont, adverted
to “failing to warn® which is, of course, gencral in scove
and would comprchend warning signs as much as oral warnings.
Moreover, evidence was led as to the latter. 32But regreu-
tably the lecarned judpe did nof 2t 2ll deal with that
evidence e¢ither expressly or impliedly. Thaot failure
must destroy the conclusion at which he eventually arrived,
sceing thet he omitted as reguired by Section 3(5) to
consider "all the circuwmstances.'” Plainly, the judee was
obliged tc take account not only of the evidznce with

respoect to warning siszns but also have regard to the

R
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evidence of oral warnings or instructions as to safety
measures on tue installiation given by the safety officer
lr. Patrick Anderson to the resuondent and his fellow
workmen frcm the second appellants.

An 1mportant issu¢ which must ncow be considered,
is the status of the reswondent when he enterced the
precipitation area. Wkr. Goffe for the appellants argucd
that he was a trespasscr. Dr. Barnett contendod that he
was not, but even i€ he were, the first appellants,
nevertheless, were negligent and owed him a duty of care.
Jde iavited us to consider the moedern approach of the law
with respect to a2n occupicr of land to a trespasser.
Seeing that the learncd judge found the respondent not
tc be a trespasser’, hut aspparsntly a visitor, I must
now give my comments cia the validity of that conclusion.

The respondent was given a pass to enter the
appollants’ installetion for the purpose of cervying cut
particular work% in one varticular area on the site. For
the purposes of the Occupiers Liability Aci, having bcen
invited on the premiscs. he became a visitor ©o whom the

appellants cwed common duty of care, 1.c.,

"to take such care as in all the
circumstances of the casc is
recasonable to sce that the visitor
will be reasonably safe in using
the premiscs for the purposcs for
which ne is invited or permittecd by
the occupier to be there.”

Sec Sectior 3(2) of the Act. Consistent with that duty,
there was :vidence that the appellants® safciy officer
ordered th: respondent to change his bonts and indeced,
provided him with new boots, as one of the respoadent'’s

had a hole in the scle. The respondent szid he was teld
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about caustic soda. When the injury was susteincd, he
had left his area of work, contrary to the instructions
he said he had been siven, and fully awarce of the pre-
sence cf crustic soda in tanks, and penetrazted the
precipitaticn area in his search for cigarettes. He had
not been given any authority to go into that arca. His
wresence tlere could ncver be said to be incicdental to
his job. 1o one expected him to be there. It wzs not a
route tc tle canteen where, it is reasonable to expect,
cigarettes would be soid for workmen normz2lly emnloyed
on the sitc.

A ypossible test as to his status is, 4id the
respondent act reasonably in following the path he did?

Gould v. McAuliffe [1841} 1 A1l E.R. 515 1s helpful,

There the Hlaintiff went to a public-house to meet her
huspand an! while waiting for him, was minded to seck the
rest room. She did act emquire the location. but went sut
into a garlen by the side of the public-house. At some
time earli:r, a rest room had been there, but it had since
been remov:d. Mot finding it, she went to itne other side
of the garlen and passcd through a pgate which was cpen at
the time. She was set upen by a dog belongirs tc the
licensee of the premiscs when she had gomne a fow sters
beyond the gate. Althourh the decision rested on other
srcunds, Singleton, J., did say this at pagc 518:

?eee.. but I am satisfied myscli tnat

the plaintiff might rcasonably think

that the invitation extended to the

yard, and that she was not in any wo

doing that which 2 reasonable pcrson

would not <£o in stepving through an

open ¢ate to go towards a door which

she could see to look for the lavatory.

If the question depended upon whether
or not she might reasonably think the
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"invitetion extended to that, I think

that it would be ceomparatively casy,

but, as I haove said, I am not sure

that that really is the test in this

case. "
The learned judge in the vresent case did set himself the
same test aal said:

“T hold thet he recasonably thought

he could ypo into that part of the

premiscs, he having seen persoens

there who registered no alarm at

his nresence, and who directed

him to take a particular route to

the cantcen.”
But the circumstances in the instant case are, iu my
vicw, altogether diffcrent. The respondent was well
aware that h: was rvestrictoed to his werk area, that he
was taking a risk in venturing where he did and further,
the persons shom he said he saw working under the tanks
formed no part of his work team. In Gould v. McAuliffe,
the pleintiff was not taking any risk of which she was
conscious although as it happencd, the defendent's dog
was in the yard. 35S0 in my view, the learncd judge fell
into error.

Sinc: the question for the judpe was whether the
respondent was a tresmasser or not, it may be, he took
the view that thosc¢ workmen were able to grant the
resyondent permission, by inviting him to enter tae
nrecipitatica area for he stated in his judgment that
“they directzd the resvondent to take a particular route
to the cantea:n™. ¥ this werc his approach, as 1t appears

to be, it caanot be supported. Hillen § Petticrew v,

I.C.EL. (Alkali) Ltd. [1836] A.C. 65 which was brought tc

our attentioa by Mr. Guffe, is, I think, arnosite. There

the appellants were meubers of a stevedores' ganp cmployced
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to lecad a :teamshiypy from the respondents’ barge. The
carge in tire hold of the barge consisted of bicarbonate

of soda in baprs and snda in keps on top of ths bags.

.

The foremar required the bags to be lcaded before the
kegs. Thesc were therefore laid along the deck of the
barpge to erable the bags to be slung on board the steamer
by the shij's derricks. After this had been done the

crew of the barge renlaced the hatch covers on the after
povtion of the hatch, unsupported by the fore and aft
beam. The engineer threw asling on cne of the hatch covers
an¢ the aprellants plaoced seven kegs in the sling. When
they were ncving the cighth kep; the hatch covers gave way
and the aprellants fell into the hold and were injured.
The men knew that it was dangerous and improper to load

2 off the hatch covers.

cay

e

The opinicn of Lord Atkin is valuable in two
respects, firstly, as to the status of the stevedores,
and secondly, whether the ship's crew could anthorize the
stevedores to usc the hatch for the particular purpesc.
In respect to the latiter point, the learned Law Lord said

this at page 70:

“It is said, however, that whatcver
may have been the scope ¢f the general
invitation of the owners tc tho steve-
dores' men, in this cas¢ the cwners'
servants, the crew, extended a swmecial
invitation te the plaintiffs to use the
hatch for the particular nurpcsce, and
ncolected to warn them of the danger
which they knew and the plaintiffs did
not. I am far from satisficd that any
one so invited the plaintiffs; I think
the engincer's part was confinced to &
friendly suggesticn that they shculd
2ll <o something irregular tcogether.
But, whether therc was an invitation by
the crew or any member of the crew, 1
am quite satisficd that it was wholly
without the authority of the owners, and
quite outside the ostensible scope of
the authority of the crew. Tho

[P
Y
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"owner of a barge does not cluthe the
crew with apparent authcrity to use it
or any part of it for purposcs whic
are known to be extracrdinary ondd
dangercus. The crew could not within

T the scope of their employment convert

(M, it into a dancing hall or drinking
booth. They could not invite stove-
dores to work the engincs or takc
part in the navigation. The most that
could be said cf the enrincer is that,
if he saw 2 trespasser unwittingly
entering into danger upon the caployer's
property, he might cwe a moral duty to
the trespasser to warn him. But for
brecach »f a2 servant's moral duty an
¢mployer is not vicariously liable.”

The situation in the instant case parsliels the
(:\ facts in th: House of Lords' decision. The e¢mployees of
Alcan in inviting the respondent to follow the routc he
did, were a:zting without the authcerity of Alcan and quite
outside the ostensible scope of their authority. Ia the
result, the respondent had no permission express or implie!
to o in search of cisarcttes into the precipitation arca.
And T am reinforced in this view by the owpinion of Lord

Atkin when at pages 69-70 he expressed himself thus:

N "The plaintiffs' claim against the
defencants is based upon the theory
that they were invitees of the dcfendants
for business purposes, and that the
defendants consequently owed them a duty
to take reasonable care tc sec that the
barye was rcasonably safe or at lecast
to warn them apainst any hidden Jdanger
cf which they were unawarc but which
was known o5r ought to have been knewn
to the defendants or their scrvants.
Fy Lerds, in my opinion this duty to an

invites only extends so long a2s and so

<?\ far as the invitee is making what can

reasonably be contcmplated as an ordinary

and reascnable use of the nromises by the

invitee for the purposcs for which he has

been invited. Ye is not invited to use
any part of the premises for purposes
which he kiows are wrongfully lancserous




"and ccnstitute an improper use. As
Scrutten L.J. has pointedly said:
'"When you invite a person into your
kouse to use the staircase ycu <o
not invite him to slide down the
banistcrs.' (1) Sc far as he sets
foot on so much of the promises as
lie outside the invitation or uscs
them for purnoses which are alica to
the invitation he is not an invitec
but a tresmasser, and his rights
must be determined accordingly. In
the prescnt case the stevedores kncw
that they ought not to use the covered
hatch in order to leoad carzo from it;
fer them for such a purposc it was
cut of bounds:; they were trespasscrs.”

[Emphiasis supplied]

Howadays we no longer speak of invitces or licensees, as
these term: have becen abolished by the Occurniers Liability
Act, but i we substitute ‘visitor® for “invitee”, the prin-
ciple is a.; valil then as it it now.

In one of thc submissions addressed toc us by
Jr. Barnet: as to the status of the reswondent, he invitedl
us to consider whether the invitation to the premises in
respect of the workman was restricted either by specific
instructiois given to him or by warning signs indicatinrs
that the particular area in question was prchibitec to
him, or restricted to a class of pecrsons of which he was
not a membzr. I have already dealt with the respondent's
aprreciation of what he had been told, viz., to keep
within his work arca. But I must now say scmething about
the signs which the judre found existed on the premiscs.
There was nc sipgn on the premises which specifically
mentioned caustic soda. The smell of this chemical is so
acrid that it is wassing strange that the respondent
stated thet he smelt nothing malodorous while he was on
the premites. Now the learned judge accepted the pro-

position ¢ f Dr. Barnett that the signs were in nositions

\alb
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convenient to physical adherence to the building and
not dictated by wnossible cffectiveness of the warning.

Thaet was a finding of fact. The Privy Council in

Bllig v. Industrial Chemicals Co. Ltd. C.A. (Unreported)

tock us to task about interfering with findings of fact

by a lower court and I for cne, would not wish tc¢ trans-
gress the prohibition. 1, therefore, accept his finding
but that dces not conclude the matter, because all the
circumstances must be taken into account. The signs which
were erccteld in the iastallation arc intended for cmploy-

ces of Alcan, who, in the normal course of things, accord-

ing to the cvidence, would receive instructions and
safcty talks. There was evidencz that employces required
to work in the vicinity of the precipitation arca were
required tc wear special safety goggles. Some did and
others did ncot. The respondent saw workmen vader the
tank, some of whom were wearing the safety goyles and
some who 1id not. And as I understood Counscl, the signs
in the area of the tank bore the legend "Danger - have
you forgotten something ..." In the case of workers
specially contracted to werk on the premises, they toc
received safety instructions, althourh the respondent
susgested he had not been the beneficiary of any such
counsel or advice. BPut he did admit that he was told to
keen within his bounds. And we must suppose 2s a welder,
he was able to read.

In my opinicon, the basis of liability ascribed by
the learned judge to the appellants is with respect,
invaiid. The respondent when he entered the precipitetion
arca, in disobedience of the orler to keep to his work

sitc, and fully alive as a rcasonable man to the risk he




ren, must be regarded as a trespasser. In searching
for cicaret.es in the arza he ventured, he cannnt be
censidered ns making an crdinary and reasonable use of

the nremises for the vurnose for which he wes invited.

i

t was not “he case thet Auring the lunch break, while
caroute to ~he cantecen aleony the way provides €0 reach
such a plac:, he sustained his injury. If that were the
case, then different considerations would avnzly. I am
satisfied for these reasons that the respondent cculd not
be heard to say that, where he was, at the material time,
was not out of bounds. I would hold that he wes a tres-
passer at tle time he was injured.

Wha:. then is the duty owed to a trespassor by an

occupier of land?  Zince 2. Adcdie § Sons (Colliecries) Ltd.

v. Dumbreck {[192¢] Ail E.R. (Ren.) 1 the law has under-

gone some humanising chence. The narrow formulation -
"towards th« trespasser the cccupicr has no duty to take
reasonable care for his wrotection or even to protect him
from concea .ed danger. The trespasser comes on to the
»remises at his own risk. An occupier is in such a case
liable only where the injury is auce to some wilful act
irwelving something meore than the absence of rcascnable
care. Ther: must be some act done with the deliberate

intention oo doing harm to the trcspasser, or at least

[77]

some act done with rockless disrerard of the presence of
the trespas:ier” (per Lord Hailsham L.C. at page 4), has
broadened into the rule that where an occupier knows that
there were "respasscrs on his land or knew of circumstances
that made i likely that trespassers would come onto his

land, and

jas ]

.50 knew of physical facts in rcelation to the

state of his land or some activity carried out cn the land
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which constitute a sericus dancser to persons on the land
why were unaware of those facts, the occupicr was undoer
a duty to take reascnable steps to enable the trespasser

to avoid th: dangers. Sce British Railways Board v,

Hervington {1972] 1 All E.R. 749. As Lord Reid pointed

cut in Southern Portland Cement Ltd. v. Ceoper [1674]

1 A11 E.R. 87 at pacsce $3:

“"The essence of the Addie princivic is
that an occupier need neither ~ive any
consideration to a trespassci's safety
nor do anything for his protection
until he knows or as good as krnows
that the trespasser is alrcady on his
land. ™

Their Lordships in British Railways Beard v,

Herrincton (supra) did mot "overrule' the Addic case;

they did not follow it., The experience of 40 years and
thhe alteration in the moral climate, were considerations

which made the principle therein articulated, ~ut of

joint with the times. There 1is now no longer an

inflexible rule. Trespasscers will no lenrcer all be

lumped towrether and treated alike - nor for that matter
is the duty on all occupiers alike. All the circumstances
nof cach case must be considered. On the part of the

cccupier, the duty is tc act humarly and deccently.

"So the question whether an occunicr

is liable in respect of an accident

to & tresvasser on his land would
demwend on wiether a conscicntious
humane men with bhis knowledge, skill
and resources could reasonably have
been cxpected te have done or

refrained from doing before the acci-
dent scmethinyg which would have avoided
it." {(pcr Lord Reid at pape 753)

In the words of Lord Morris at page 767:

"A duty to takc such steps as common
sense or common humerity would dictate.”
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then in ruarding against the danser, regarl will be had
to that circumstance. Lord Wilberforce illustrated this

by indicatiig at pagce 777 that

"What is rcasonable for a railway
company may be very unreasonable
for & farmer, or (if this is
rclevant) a small contractor.

So too, the tresmasscer must be considered, seeiny

that he com:s in 211 ruises. The term trespasser is a

conurehensirze word; it covers the wicked and the innocent;

the burglar, the arrozant invader of another's land, the
walker blitiely unaware that he is stepping where he has
ne richt to walk, or the wandering child - all may be
dubbed as trespassers.

I taiink 211 the spceches make it clear that a
balance must be struck hetween a sensitivity for human
suffering ail a rcluctance to place too heavy a burden
on the occupier of land. So in considering what is
rcosonable in the circumsitances, there are several other

factors whi:zh must bc considercd, and support for this

oy

poreach put forward by Dr. Barnctt is to be found in

Pannett v. P. McGuinness & Co. Ltd., [1972] 3 ALl E.R. 137

where Lord Penning 2t page 141 said this:

"The lons and short of it is that
you have to take into account all
the circumstances nf the case and
see then whether the nccupier ocught
to have donc more than he did.

(1) You must anply your comaon
sensc. You must take into account
the ~ravity and likelihood of thc
rrobable injury. Ultra-hazardous
activities require a man to be ultra-
cautious in carrying them out. The
more siancerous the activity, the

more he should take sters to scoe that
no one 1is injured hy it. (23 You

If the nccurier 1is 2osscssed of grecat means and resources,
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must take into account 21sce the
character of the intrusion by the
trestasscr., A wandering child ov a
straying adult stands in a Jifferont
positinn from a noacher or & burslzr,
You mzy cxzect a child when you may
not exnect a burglar., (3) You wmust
also have rogard to the nature of the
place where the treszass occurs. An
¢lectrificd railway line or ¢ ware-
housc being demolished may reouire
more urcecautions to be taken than 2
private house. (4) Ycu must also
take into account the knowledpe which
the defendant has, or ovught to have,
of the 1likelihood »f trespassers
bein: »rescnt.  The more likely they
are, the nore precautions wmay have to
be taken.v

Ry
-
~

There is one other factor, which I thinik I should
hichlight #snd it is this: that the duty of ap occunicr to
a ¢respasscr despite its humanisine patina, is not to be
assimilatec to the duty c¢f an occunier vis-a-vis 'fa
visitor" urder the Occuriers Liability Act. 4 trespasscr
remeins an illepitimate beiny within the law. Lord

Pecarson at page 779 male this abundantly clear when he

b

stated:

¢

"It does not follow that the occuricr
never owes any duty to the tresgasscr,
If the rresence of the tresypasser is
kncwn te or reasonably to bhe zatici-
rated by the occupier, then the
cccurier kas a duty to the tres  asser,
but i1t 1s a lower and less oncrous

duty than the one which the occu icr

owes to a lawful visitor. Very broadly
statec, 1t 1s a duty to trecat the
tres:asscer with ordinary humanity.”

[ily em hasis]

"Even when his mresence is Xnowia Or
rcascuably to bhe anticipated; so
tnat ne becomes & ncighbour, the
tresrasser is rightly to be resarded
as an uvnder-nwrivileged neighbour.™
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This fact i very relevant to the instant case waere the

PR
resondent on entry inte the premises, assumed the role
of a “visitor" within the meaning of the Occuriers
Liability A:t but cn entering the precipitation arca
bezcame Lerd Pecarson'’s “under-yprivileged neishbour.™

It remains therefore to consider the manner in
which the r:suondent dqua tres;asser was dealt with by the
gccuier, tie first aotellants. Mr, Goffc tock the
position thit the appeilants had discharged the burden
of proving :hat they had satisfied the test required by
the Occupiers Liability Act and a fortiori, the test for
a trespassec - in the event the Court took the view that
thz respond:nt qualified as such. As I understood the
approach of Dr. Barnett, the Court should take account
of the practicalities of the situation where different
groups of workmen were engaged on locations close to each
other, that it would be natural for there to be some
intercourse between then, and the search for cigarettes
is a normal course of conduct not in itself wrongful or
dangerous, and there were no signs restricting entry.
Applying the humanising factor indicated by the authori-
ties, the apnellants had fallen short of the standard
recuired in common humanity.

There are two aspects which must "be considered
in this regard. First, there werc undoubtedly signs in
the vicinity of the precipitation area. The signs were
clearly intended for the initiated. Part of the legend
which one sign bore read - “"Have you forgotten something”.
At the sam¢ time, it also read "Safety gear must be worn'.
The area wes not one to which entry was intended to be

nrohibited but, one in which care should be c¢xercised.




Emuwloyees of Alcan who were required to work in that

aree, werc obliged to wear as part of their safety

i

ear,

[rial

‘mone gogglas™., None were issued to the respondent
bzcauvse he vas not requirved; having regard vo his Firm's
contractual oblijyations to enter that area. The lcarned
judge expressed no view in this regard but this Court can,
as a matter of inference, deal with that. For my part,

f would consider it wholly unrcasonable to oxpcect Alcan

te guard against some worker not being a part of its work
force who veantured in an area where common scnse would
alert him t> the danger of his action. The conduct to
which attention must be paid, is not the search for
cigarettes wvhich is understandable, but entry into an

area where it was risky %o his knowledge to venture.

But, there is another aspect for which the
lcarned judge did not car:: he did not deal with 1it.

The respondent was given instructions to keep within his
vounds, he wos given new boots and told of the danger of
sores caused by caustic soda. He said he reelizea that
caustic soda was kept in tanks, Des?ite all this, he went
out of his bounds. The duty of Alcan who were aware of
his presence was to give him instructions as to the
inherent danger of the installation, the neced to wear
safety gear and to provide them if necessary. Common
huranity demanded no less. From his own admissions he

was adequately alerted to denger.

I ¢o not think the appellants were under any
obligation to erect snecial signs for trespassers. The
sians which were in piace were adequate to convey to
employees and visitors, the need to exercisc cars. So

the induction courses given, the safety monitors



ccther amounted to such protection as to cnsurc that
it would be rcasonably safe tc use the premiscs. In
my judgment, the duty which was cast upon thcm vis-a-vis
a visitor, a fortiori o trespasser, tae appcecllants have
discharged and I would absolve them of 2ll blame. The
judgment c¢f Ellis, J., in my opinion, cannot stand and
should be sot aside.

Ir the result, I would allow the rasvective
anrpzals and enter judgment in favour of cach of the
appcllants with costs. They would each be entitled to

the costs of this appenl.
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TRITE, J.A.

Ellis, J., after hearing evidence, upheld the
claim of tle plaintiff/respondent by giving judgment in
his favour and awarded him the sum of $%7 ,682.75 as
damages fo1 serious and deforming injury to lis left eye,
as a result of Caustic Soda falling into that eye.

respeondent

The plaintiff/suffered this serious deforming
injury while he was worxing on the Kirkvine Works premises
of the seccnd defendant/appellant (Alcan), where he was
engaged on the 1lst May, 1980, by virtue of his cmployment
with the first defendant/appellant (Universal Fencing),
to do welding work. This was under an agreccment between
Alcan and Universal Fencing. DMore specifically, he was
cngaged with other workmen in erecting a fence around a
transformcry which was apparently by the main road, which
runs between the power wplant and the precipitation build-
ing. The transformer was some distance away from the
nrecipitation building and cvaporating buildings where tho
unfortunate accident occurred. The evaporating buildings
and the precipitation building consist of about 28 tanks
in an area of about 160 X 200 yards. There is o retaining
wall of concrete with steps about 3 feet in height. They
contain caustic soda znd Alumina which are in agitation,
and the contents of the tanks sometimes flow over.
According to Mr. Patriclk Anderson,; the safety officer at
the Kirkvine Works, the height of each tank from the floor
was such as not to allow one to walk under thcem. To use
his words - "Therec was no unobstructed walk. Oac would

have to kec> bending under pipes.”
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respondent
tThere is no dispute that the plaintiff/suffered the loss

of his ey: while in the procivitation arca. The question
is vother whether the learued trial judge was risht in his
decision thst the defzndants/appellants, though not liable
for breach ¢f statutory duty in failing tc provide the plaintidif’
respondent with goggles werc, nevertheless, cach cqually
1iabie for the serious ianjury to him by virtue of the
terins of Section 3, subsections 4 and 5 of the Occupiers
Liebility Act.

As rcgards the alleged failure to provide the
plaintiff/ respondent with coggles, the trial judse expressed
himself as {ollows:

“In this case, the plaintiff suffcred
his inivry not during any weclding
operation. He¢ was not even injured in
the vicinity of the arca of his welding
operations. He has not given any
indication that he would have worn
the glasscs had he been provided with
a pair.

In 211 the circumstances, I cannot ses
any association of the breach of statu-
tory duty with his injury. The snlaintiff
has not satisfied the statements cited

in the ceses above. [Caswell v. Powell
Duffryn fAssociated Collieries Ltd. (15406)
A.C. 152, 168 per Lord MacMillan;
Bonnington Castings, Ltd. v. Vardlow
[1956] A.C., ©13, 620] Hc has shown no
caUsal connection between his injury and
the breach of the Statutory duty and his
claim under that head fails.®

In expressing my agreement with that conclusion, I
should point out that despite the foregoing, thc learned
trial judge had said - “Since the plaintiff is only
required to make his casc on a balance of probabilities,
i wold that he has made out 2 case of not having any
safety glasses issucd to him.”™ Dr. Barnott argued ‘that
the reasonzble inference from the evidchce is that if

respondent
the »laintiff/had been supplied with glasses hoe would have
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worn them ir. the past and om this occasion had reguested
them'. Upor. thils ground he sought by a Respondentis
notice to very the judgmeant for the rlaintif{f/respondent .
He was thus implicitly questioning the judge's comment
that there vas no evidence to show that if the wiaintiff/
respondent had been fiven the glasses he would have worn

them. %What is more important is accepting the judge's

findings, that the plaintiff/respondent had not been pro-

vided with ony gogglos, the plaintiff/respondent still
1as to show that the breach of duty contributed to his
injury. In support of this opinion, I would like to

~

refer to thn case of Cumiings {(or McWilliams) v. Sirv

William Arrol § Co,, Ltd. and Another [1962] 1 All E.R,

§23. That was a cesz of an nalleged brceach by foilure of
the employer to provide a safety belt for the use of a stecel
¢rector, who had a fatal fall from 2 tower c¢ranc under
constructionr. The claim was that this failure €5 pro-
vide a safety belt was what resulted in the fatality.

It wes the practice of steel erectors not to wsar safety
belts for taie job the deccased was doing. The judgments
in the Hous: of Lords were, in part, concerned with the
crgument whother it was opon to the Court to infer that
the doceased would not have worn a safety belt cven 1if it
were available. The decision was that on the cvidence 1t
was highly probabie that he would not have worn a safety
belt if one had been provided. While the death of the
steel erector was the decisive factor tc that conclusion,
(therc being in the circumstances no direct ecvidince from
him) '"the e¢vidence showed, conclusively, that the deceased
nimself, on this and similar jobs, had, except cn two

special occasions (about which the evidence was doubted
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by the Lord Ordinary) persistently abstained from wear-
ing a2 safety belt and thaif other steel crectors had
cdopted similar attitude.” "........ It wzs, however,

urged that cn this single occasion the deceased wmight

[ace]

have changed his mind and that the respondent did not
and cculd nct prove that he had not donec so' ner

Viscount Sinonds at pape 629 A. 'Therc was wroof that
available

a safety belt was not/on day of the accident for his use

if he bhad wented to use it. A belt had been available

until twe 1 three deys before the accident but then had
been removec topether with the hut in which it had been
stored, to ¢nother site. It is a matter of conjecture

whether the deceased knew that it had been removed?, idem

It iz against this background of fact that the
comments of the Law Lords should be looked at for their
relevance t¢ the case before this Court.

The comments of Viscount Kilmuir, L.C., are at

"On the first peint the appellant's
case¢ before this House was fcurfold.
It was submitted that to hold that
the appclleant had failed to wmrove
that thc provision of a safety nelt
would have nrevented the accident
(ané still more that the respondunts
had proved that it would not) was
wrongz on srounds of authority, the
type of evidence required as cowmparcd
with thot called, the c¢ffect of the
evidence nefore the Lord Ordinary and
a thecry of causation.

The first case to which reference was
made was Boberts v. Derman Long § Co.,
Ltd, . That was a case under reg., 87
of the Kuilding (Safety, Health and
Welrare) Regulations, 1948 (S.I. 1948
No. 1145}, of which the material words
are:;

'.... and except for persons for whon
therc is adequate hand-hold and {foot-

hold ... there shall be availeble safety
belts ... which will so far as »racticabic

\”2.‘;1“3
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‘enable such persons who elect o 1
them to carry out the work without
risk of scrious injury.’

Lord Goddard, C.J., is renoriad as

saying :
)

... 1 think that, if a person is
mder a duty te nrovide safeiy belts
or other appliancces and fails to do
so, he cannot be heard te say: ¥Well
1f I had done so, they would not have
been worn'."

Birkctt and Hodson, L.JJ., uscd lan-
guage which, it was submitted to

us, supported this view. In Prummond

v, British Building Clcaners, Lid.
Parker, L.J., adopted Lord Godasrd's
words and reascning . With respeoct

I am unable to follow or accept this
reasoning or its result. The necessity,
in actions by cmployees against their
employers on grounds of negligonce, of
cstablishing nct only the breach of

duty but 21lso the cazusal coancxion
betwoen the breach and the iniury com-
plained of is 1n my vicew part of the law
of both England and Scotland. It was
emphasised in this House in Bennington

Castings, Ltd. v. Wardlaw . I refcer
to, without gucting, what was snid by

Lord Reid ., Lord Tucker and Lord
Keith of Avonholm . Their words made

perfectly clear that the princinsle applica
wheither the claim was based on the breach
of n common law »r statutory duty. This
principle was in my respectful vicw
corrcctly applicd by Paull, J., in the
first wart of his judgment in lolan v,

bental fg. Co., Ltd. . Counsel for
the appellant was not able tu suggest to

us a2 principle of law which would not
only place the onus of establishing that
the breach cf duty was not the cause of
the accident on the employers bhut alsc,
in Lord Guest's words, would preclude the
employers from deing so.

it was urged on behalf of the appellant
that to desiderate, in the casc cof a
fatality, that the deceascd would have
used the safety device was to impose a
burden on the pursuer which she could
neveyr discharge since without the deceased’s
evidenee it wmust be impossible to prove
what the deceased would have done in a
particular hypothetical situation which
did not arisc in fact. The argument,
therefore, tock the form that Lord Guthric
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“was riczht when he said that the onus
was oa the respondents and thot the
onus could only be discharged Uy
direct cvidence from the deceased as
to what he was going to do. I canannt

o sec any srounds for such a limitation
‘ on the typme of evidence. What the

deceaswsd wus going to do can be a

matter of inference from appropriante

facts. Further and with respect, I

do not agree with Lord Guthrie that in

this case or generally the onus is on

A

the cmployers. I am not preparcd to
say that thcre can never be @ casc
where the nature of the safety device
and the obvious correlative duty of

any rcascn~bhle employee to usc it arec
such thet in the absemnce of other
evidence it should be inferred that

he would have used it if it had boen
available: but that i1s not tiis case.”

o
P
]

further spincd that -

"Finally it woss submitted that if the
deceeszd’s hypothetical refusal to
wear a safety belt smust be recosnised
as the offective cause of his nout
wearing one and hence of his death,
the failure of the respondent:z to
provide o safety belt should not be
ignored as a causative facior. The
answer 1n my view must be that
are four steps of causation:
duty to supply a safety belt; a

(¢ breach: {iii) that if there hal been
. a safcty belt the deceased would have
uscd it; (iv) that i1f there had boeen

1 safoty belt the deceased would not
have been killed. 1If the irresistible
inforence is that the deceased would
not pave worn a safety belt had it
been availablice, then the first two
steps 1r the chain of causaticn ccase
to operate.’

iV o WY
(SR
=
S

At page 628 Viscount Simcnds cxpresscd similar views:

"My Lords, 1 ¢o not doubt that it is a
_ part 2f the law of Scotland as it is
( part of the law of England that a
causal connexion must be established
between a breach by an employer of his
duty at common law or under a statute
and the damage suffered by his employec:
see e.2., sonnington Castings, Litd. v
Wardiaw . 1f a contrary principl
is thoucht to be established in

s

)

Gle
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“"Roberts v. Dormen Long § Co,, L

td.

I crnnot rcconcile that c
with Wardlaw . 1t may, how
be said thot, where the employe
in brecach of his duty, there is
that fact some prime facie evid
of a causal conncxion between t
brecach and the subsequent damag
So far in this casc I would po
the appellant. 1t is the next
that I cennot take. For it hav
becn found as a fact by the Lor
Ordinary ancd their Lordships of
First Division having unanimous
concurred in that finding, that
would be totally unrealistic to
that the failure to provide a b
was tho causc of the accident,
learnced counsel for the appelila
driven to the argument that the
dence on which that finding was
was inadmissible or at any rvatc
weight. This arcument I cannot

Recopnising the duty in the employer to
safcty appliance, Lord Reid specifically relate
quotation from the judgment of Lord Goddard, C.

Reberts v, Dorman Long, quoted in the excerpt £

judgment of Viscount XKilwuir, L.C., (supra) pag

£

“"In my view this is not correct.
‘He cannct be heard to say’
sugzests to me personal bar or
estorpel:  indeed, I know of no
cther sround on which a defendo
can be prevented from provin a

ase
ever,
T is
in
cnece
he
o
with
step
ing
d
the
1y
it
hold
clt
the
nt was
evi-
based
of no
accept.”

rrovide
d t2 the
J., 1in

rom the

e €31 F-G:

T

fact vitoel for his defence., If 1

prove that my breach of duty in

na

way causcd or contributed tou the

accicent I cannot be liable in

damages. And 1f the accident wculd

have happened in just the same

whether cr not I fulfilled my ¢
it is 2bvious that my failur: t
fulfil »y Jduty cannct have cnus

contributed to 1t. No reason h

ever been susgested why a defen
should be barrced frem provias t
his fault, whether common law

way
uty,
o)

cd or
as
der

hat

negligence or breach of statutory
duty, hod nothing to do with the

accrient .

The se gquoted passages illustrate the 1

act of the

julgments of the House of Lords, that the plaintiff/
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rospondent 's evidence must supply the facts from which

the inference could inevitzably or irresistibly be drawn
that if he had been sunplicd with glasses he would have
worn them. The goggzles which should have been issucd o
the plaint. . ff/respondent would be relevant to his immediate
work as 2 wvelder. e knew he cught te have had gopgles,
and in fach; on previcus occasions when he worked oa cther
Bauxite si:es he had becen issued a pair of gopgples by
Universal ‘encing. Others employed with him on Alcan's
site, the ovidence disclosed, wore gogples. Despite this,
the findin: of fact by the learned trial judge that there
was no c¢vilence to indiczte that the plaintiff/respondent
would have worn the protective material, is & finding to
whick he could have arrived; nor was it necessary to draw
the infereice as sugpested. Furthermore, the infercence
must be sudject to the judre’s explicit finding that he was
not injured at the snot ot which he was engased to woerk on
the power plant.

The point at which he was injurcd was some distance
away from his work spot. It is clear that he strayced fron
that spot. He described his movements after lunch and
before resurmption of work on the fateful day. He started
out to go to the water cocler for a drink of water. Hc
did not in fact recach the water cocler which was in front
of the changing room sbout four chains from whe;g he was

e
working., Yielding to a craving for civarettes/chonped his
course, on the reasoning thet “since I was zoing for water
I mizht as well pick up a cigarette same time." This
diversion lead him under the tanks, after he was advised
by some men working undernszath a tank to o under the tanks

b/

and go upstairs, wheie the man selling the cignrettes had

O

gone.,



It was while Y was coming back from his zhortivs
scarch that lie suffered the injury tc his left eve. As
he emerged from under the tanks he said he looked up to see,
just as he 1ad done on the cccasion
/when at first he was oing in search ¢f the cirarettes), if
any danger wis overheod, He "locked good to ses if there
was any danger sign beccusce I thought maybe it danjerous.
I saw no sign that is why I went.” Undeniably, it was
well-known to him that he should keep to his arcz of werk.
This admission is supported by the evidence of liichael Somors,

~
-

supcrvisor of Universal Fencing, that the feoncing work did
not involve soing 1ntoe the precipitetion building. Universal
Fencing bad 10 control over ihat part of the premiscs.

And in fact e would not have expected any of his workmen

to be in thke wvrecipitation building.

As for the charactcer of the plaintiff/resuvondent,

I deo not accpt that he was not a trespasser., Truve it is
that he was on those premises by reason of the coniract
between Alcaa and Uriversal Fencing, but at the material
time, incdubitably, he had lost the character of ¢ visitor
by ircnoring all the warnings displayed by sipnc reading
¢.7., "Denger', plus the safety lecture which was ¢iven to
211 the workmen on the site by Mr. Patrick Anderson.

My brothers Carey and Campbell, JJ.A., Lave‘
examined in depth the Muty owed by an occupicr of pre-
nises to a trespasser, with special reference to the terms
o€ the Qccuriers Liabilicy Act s 3(4)(5). I d¢ nct pro-
pose to go into that aspect of the case, becausec I agree
with their <xposition of the law. Hevertheless, I under-
score what they have said by dealing with the cvidence by

the plaintiif/respondont that ne was encourayed to go for

the cigareties by walkine undcr the tanks when he wes



advised by some workmcn,who he saw werce cmployed in the

ares of the :anks;how to et to the man with the cigarettcs.
I do not accept that this advice was of sufficient authority
to make Alcan liable in the present circumstances.

Lord Atkin's remarks in his judgment in Hillen §

4 e e g

Pettigrew v. I.C.I. (Alkxali), Ltd. [1936] A.C. 35 at

pages 69-70 :ive point tc my observation. I gucte:

"The nlaintiffs' claim apzinst the
defendants 1is based upon the theory

that they were invitees of the defend-
ants for business purposes, and the
defendants consequently owed them a

duty to take recascnable care to sog

that the barge was reasonably safe or

at least to warn them against any

hidden danger of which they woere

‘unaware but which was known or cugpht

to have been known to the defendants

or their soyvants. My Lords, in ay
opiniun tiis duty to an invitoo only
cxtends so long as and so far as the
invitec is making what can rcasonably

be contcmplated as an ordinary and
reasonable use cf the premises by the
invitee for the purposcs for which he

has becen invited. He is not invited

to usc any part of the premiscs for
purpeses which he knows are wronjfully
cangcrous and constitute an impropcr

use, As Scrutton L.J. has pointedly
said: “When you invite a person into
your house to use thce staircasc you doo
nct invite him to slide down the banisters.’
[The Calcsrth (1526) P, 93,1101 So

far a2s he scts foot on so much of the
premises as lie outside the invitation or
uses thom for purposes which are zlien to
the invitation he 1s not an invitce but a
trespasscr, and his rights must be leter-
mined accordingly. In the presont casc the
stevedorces knew that they ought not to use
the covered hatch in order to loald cargo
frem it; for them for such a purposc it
was out of bounds; they were trispasscrs.
The defeadants had no reason to contemplate
such & usc¢; they had no duty to take any
carc that the hatch when coverc:d was safc
for such o usc; they had no duty to warn
any onc that it was not it for such use.
I ¥inow of no duty to a trespasscr owed by
the occupier of land other than, when the
trespesscer is known to be presant, to
abstain from Joing an act which if done
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“carelessly must reasonably be contem-
plated 2s likely to injure him, and,
of course, to abstain from doing acts
which are intended to injure him. The
owners of the barge therefore were not
guilty of any breach of duty to the

<”\ plaintiffs.

It is said, however, that whatever may
have been the scope of the general
invitation of the owners to the
stevedores® men, in this case the
owners' servants, the crew, cxtended
a special invitation to the plaintiffs
to use the hatch for the particular
purpose, and neglected to warn them of
the danger which they knew and the
plaintiffs did not. I am far from
satisfiec that any one so invited the
plaintiffs; I think the enginser’s
part was confined to a friendly
- suggestion that they should ali do
( = something irregular together. But,
whether there was an invitation by
the crew or any member of the crew,
I am guite satisfied that it was
wholly without the authority of the
owners, sund quite outside the osten-
sible scope of the authority of the
crew. The owner of a barge docs not
clothe the crew with apparent authority
to use it or any part of it for purposes
which are known to be extraordinary and
dangerous. The crew could not within the
scope of their employment convert it into
a dancing hall or drinking bocth. They
could not invite stevedores to work the
! engines or take part in the navigation.
~ The most that could be said of the
engineer is that, if he saw a trespasser
unwittingly entering into danger upon
the employer's property, he might owe a
moral duty to the trespasser to warn him,
But for breach of a servant's moral duty
an employer is not vicariously liable.™

N

I quote also from the judgment of Lawton. L.J., in

Westwood § Another v. Post Office [1973] 1 Ail E.R. 283

at pagc 286:

(- "The line between trespass and conduct

- outside the scope of employment may not
always be casy to see; but on the evi-
dence in this case, it is in my judgment,
clearly discernible. The concept of a
man becoming a trespasser though going to
parts of his place of work wherc he had no
business to be is one which the law
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"recognises: sec Hillen § Pettigrew v.
1.C.1. (Alkali) Ltd. in whick membeTts
of the stevedores gang, who stood on
hatch covers for the vnurpose of unload-
ing when they knew they should not
have done so, were adjudged to bo
<»3 trespassers,

Those words can be applied mutatis mutandis to the
facts of this case. They show that a man can be a tres-
passer even Lf, when invited into premises, he goes to a
section of tiose premises where he knows he is not to go.
In the event of an 1njury in that part of the premises to
which entry is forbidden, he must expect that the Court
will not exa:zt from the occupier. a higher duty than to
o occupier
Q _____ S sce that The/does nothing deliberately to harm the trespasscer
given the knowledge of the presence of the trespasser.
it 1s not an aspect of this case that that was done.
Indeed, the ovidence is replete with the steps which were
taken by the second defendant/apvellants to sec that the
plaintiff/respondent was aware of the dangers attendant on
his being on their premises.
= Absent from the findings of Ellis, J., is any
¢
discussion of the awarcness of the dongers by the plaintiff/
respondent, in so far as the evidence of Mr. Patrick anderson
was unchallenged. The trial judge did not wake any find-
ing as to whether the safety talk deponed to by
Mr. Andersor was given. It is not unlikely that if he had
considered the relevance and importance of the safcty talk
he would, irevitably, have gone on to hold that the
( plaintiff/rc spondent not only recognised and realised the
dangers and the risks he was faced with while or the Alcan
premises, but also that he ignored the cbvious warning
signs, and id not observe that care which he should have

obscrved for his own safety. The concern for the safety of
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pzrsons on that sitc, is underlined by the evidence that
Iir. Andersor. had issucd a new and wholesome pair of boots
to the plairtiff/respondent in replacement of the pair
wnich he hac been wearing up to then. This o0ld pair had
2 hole in tle scle, and constituted a hazard to the
plaintiff/respondent, from the caustic soda spilling onto
the roadway wherce workmen were legitimately able to walk,
The plaintifif/respondent was less than frank when he pur-

-

ported to dony any knowledge that caustic soda was in the
arcz, and tc deny thet any danger signs were displayed in
the specific precipitation area. |

I do not, therefore, accept as valid the bolding of
the learned trial judge that the second defendant/appellant
nad not taken any sufficiont steps to discharge its duty to
the plaintiif/respondent. I agrece with the comment that in
holding he e¢rred in focussing his attention cntirely on tho
rresence or absence of signs and physical barriers,; instead
of considering as well the abundant evidence concerning the
safety talk given to the plaintiff/respondent by cnployec
of the secord defendant/appellant.

The ¢nd result is, that I agrec that neither of the
defendants/¢pnellants is liable for breach of any statutory
duty, nor i¢ the second defendant/appellant liablc to the
plaintiff/respondent under the terms of the Occupicrs
Liability Act, and I would therefore allow the appeals of

both appellints.
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The plaintiff/respondent (hereafter called the
respondent) suffered serious injury to his left eye on May 1,
1980. The injury was suffered while he was on the Kirkvine
premises of the 2nd Defendant/Appellant (hereafter called
“Alcan.'’y He hal been despatched to these premises by his
employer the 1s: Deferndant/Appellant (hereafter called
"Universal Fenc.ing') to do some welding work contracted to be
done for Alcan by Universal Fencing. The respondent had been
employed by Universal Fencing as a welder since February 1976
and on his own ndmission was aware of the need for safety
gquipment including helmet, safety glasses, bcots and long
gloves when per:orming his work. The site to which he was
assigned to worl: on Alcan's premises was not the site where he
was injured. Also he was not injured while he was actually
working. Nor wes he injured while making use of the canteen, waice:
cocler or other welfare amenities provided on the premises nor
was he injured on the roadway available for use by him in getting
te and from the¢e amenities to his work site. He was injured in
an area in whicl there were manykcylindrical tanks resting on
concrete slabs vhich were raised from the ground. This area was
about 10 =15 feect from the rcadway leading to the canteen and
water cocler. te had detoured to this area in search of
cigarettes. He was walking ir a bent posture under the concretis
slabs supporting the tanks when on looking up caustic soda
drcpped in his left eye causing the injury resulting in blindnes:s
in that eye.

On the respondent's admissicn in evidence, thesc
further facts were elicited from him namely that he knew there
where restrictec areas on the premises and that he should keep
to his area of vork. He knew that a bauxite plant was a

"serious place! and was covercd by rules and regulaticns. That
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the plant cowmprised huge machinery some of which might be
dangerous. He knew that perscons cannst walk anywhere cn the
premises as they like. Though there were nc signs marked
"caustic soda'", he¢ admitted seeing signs marked “'danger®.
(ﬂ_ He expected caustic soda to be on the premises and that it
would be stored away in a tank even though he said a "big"
tank. Apart from the tanks under which he was walking he saw
no other tanks on the premises which could have held caustic
soda.
The learned trial judge summarised the case for
Universal Fenciig and Alcan as herecunder:
'The first dcfendant's case (Universal
Fencing) was that the plaintiff was
issued with safety goggles but
neglected to wear them and was thus

author c¢f his own injury <r centributed
thereto, ™

=

"The second defendant (Alcan) contended
that any duty it owed to the plaintifi
was fully discharged by the c¢rection of
adequate warning signs on its premises.
In addition, its satety officer
instructed the plaintiff and cthers to
be careful against dangers on the
premises. In any case, the plaintiff
was a trespasser at the particular site
where he received his injury. This

= defendant alsc centended that the
(W‘ plaintiff contributed tc his injury.”
He vhereafter posed the undermentioned questions
which he correctly apprehended were necessary for him to answer.
Thesc were:

1. Was the plaintiff injured to his
left eye?

2. Was the plaintiff issued with safcty
goggles by the first defendant
(Universal Fencing) at the relevant
period?

Was the plaintiff a trespasser where
he was injurcd?

Did the secend defendant (Alcan)
adequately warn or protect the plaintiff
against dangers on the premises?"

L
[
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The learned judge found for the plaintiff on all
four issues namely that he was injured in his left cye; that
he was not issued with safcety goggles by Universal Fencing, was
not a trespasscr on Alcan's premises at the time he was injurcc
and that Alcan had not adeguately warncd and or protacted the
<V  plaintiff against dangers on the premises. Judgment was
accordingly givern in favour of the respondent against Universal
Fencing and Alcan in cqual propertion and the respondent was
adjudged not guilty of contributory negligence. Against this
judgment Alcan ard Universal Fencing have each appealed and the
respcndent has filed a respondent's nctice.
Alcar's grounds of appeal may be summarised thus:

1. The learned trial judge should have

Z” : held that the respondent was 2
" trespasser at the material time.

On this basis Alcan had discharped
its duty of care to the respondent
as a trespasser which duty was that
of refraining from doing him wilful
harm cr exposing him to injury from
concealed dangers.

2 Alternatively cven if the learned
judge is correct in his finding thet
the respondent was not a trespasser
and was in fact a visitor, Alcan had
discharged its commen duty of care
under the Occupier's Liability Act.
The failure of the learned judge so
to conclude was due to his failure
tc consider and evaluate the entire
evidence including the evidence of
safety talks given tou the respondent.

N

3, Alternatively even if the learned
judge is correct that Alcan was in
breach of its statutory duty under
the Occupier's Liability Act, he
ncnetheless errcd in failing tc find
that the respondent was negligent
and that his own negligence materially
contributed to his injury. He thus
erred in his treatment of contributory
negligence.

Universal Fencing's grounds of appeal coincide witn
Alcan's on the issue of trespasser vel ncon and cn contributory
negligence. The other grounds of appeal are peculiar to

Universal Fencing. They relate to the learned judge's conclusin i

U

i
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that this appellant was negligent in not properly crdering and
supervising the wearing of protective goggles and to the
inconsistency of this conclusion with his earlier finding that

here was no casual connection between the failure of Universal

(a3

“zncing to provide goggles and the rospendent's injury.

The status of the respondent as a visitor as found
by the learned judge is thus central to boeth appeals.

The learned judge's reasoning and conclusion thzat ths
respoendent was not a trespasser is stated thus:

"In my judgment, the plaintiff was not

a trespasser in the precipitating area,

I hold that he reascnably thoueht he

could go into that part of the premises,

he having seen persons therc who registered
nc alarm at his presence, and who directed
him to take a particular route tc the

canteen.”

o~

The ¢vidence of the respondent which the learned jud;:c

accepted and on which he relied for his finding is in these words:

-

I was goinpg to wherc the water cooler is,
It is in front of the changing room apout

4 chains from where I was working. I went
dcwn the road an asphalt area on which
vehicles drive. I did not reach the water
cooler. Some men were¢ underneath a tank
working. Cigarettes were scarce - none in
the canteen and since I was going for water
I might as well pick up a ciga rette samc
time. I asked the men that i saw if any of
them had ciparettes selling - he said a

man there sell cisarettes but him pgone
unstairs. I was told to go under thu tanks
and go upstairs I would see the man.’

Under cross-examinaticn on behalf of Universal
Fencing, the respondent said he had walked by the tanks scverai
times. He had never before entered under any of them. He knew
that there werc restricted areas on the premises and he also knew
that he should keep to his area of work. He was not working in

the area in which he went te buy the cigarettes.
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Mr. Goffe for Alcan ccmplained that the basis on whi o
the learned judge found that the respondent was not a trespasser
15 not well foumded in law since it appears to be based on the
vesponse of persons present in the area in which the respondent
nad entered and or on the invitation of those persons to the
respondent to enter. He submitted that if on the other evidence
in the case therc was in fact a trespass, as indeed there was,
the resnonse of jersons who themselves couild well be trespasscrs

also, could not negate the trespass. He relied on Hillen and

Pettigrew v. I.C, I. (Alkali) Ltd (1936) A.C. 65 in supnort cf his

submission and also to buttress the further submission that cven
if the perscns wlose response and or invitation is relied on werc
in fact employecs of Alcan, such empleyees could net transform =

trespass into a licence or invitation. He further relied cn this

N

\2Hh2

case as laying down the criterion for determining whether a person

in the circumstance of the respondent is to be regarded as a
trespasser. The headncte in that case rcads as follows:

""he appellants (Hillen and Pottigrew)
vere members of a stevedores' gang
empleyed to load a steamship from the
respondents barge 'Hibernia.' The
cargo in the held of the barge comsisted
0f bicarbonate of scde in bags and soda
'n kegs on top of the bags. The foreman
required the bags to be loaded before the
l.egs. The kegs were therefcre laid aloung
ihe deck of the barpe to enable the bags
o be slung on board the steamer by the
ships derricks. After this had been done,
the crew c¢f the barge replaced the hatch
covers on the after porticn c¢f the hatch
unsupported by the fore and aft beams.
"he engincer threw a sling on one of the
hatch covers and the appellants placed
seven kegs in the sling, when they were
noving the eight keg, the hatch covers
crave way and the appellants fell into the
hold and were injured. The men knew that
.t was dangercus and improper to lecad
cargo off the hatch covers.”

1t was unanimous’y held by the House of Lords that the appeliants

had no cause of action against the respondents because:
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(1) the crew of the Hibernia had no
authority to invite the aprellants
to use the hatch covers for the
purpose for which, or in the way
in which, they were¢ used;

2) consequently the appellants in so
using the hatch covers were
trespassers, and not invitees of
the respondents;

23) that even if they were inviteces,

they were guilty of contributory
negligence.

\tkin in delivering the opinicn of the House of
>f himself, Lord Thankerton and Lord Wright on the

the appellants were trespasser said at p. 69:

“The plaintiffs' claim apainst the

defendants is based on the thecry

that they were invitees of the

aefendants for business purposes,

and that the defendants consequently

cwed them a duty to take reasonable

care to see that the barge was

reasonably safe or at least to warn them
against any hidden danger of which they
were unaware but which was known cr

cught to have bien known to the

cefendants or theilr servants. My Lords,
in my opinion this duty to an invitce

only extends so long as and so far as

the invitee 1s making what can reasonably
be centemplated as an crdinary and reason-
able use ¢f the nremiscs by the invitee
for the purposes for which he has been
invited., He is act invited to use any
part of the premises for purposes which

he knows tc be wrongfully dangerous and
constitute an improper use. AS Scrutton
L.J. has pointedly said: when you invite

a person intc your house to use the
staircase you ¢o not invite him to slide
down the beanisters. 8¢ far as he scts
fecot on s much of the premises as lie
outside the invitation cr uses them for
purposes which are alien to the invitation
he is not an invitee but a trespasscer and
his rights must be dcetermined accordingly.™

(emphasis mine)
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At page 70 he continued:

"It 1s said, however, that whatever

m1y have been the scope of the

general invitation of the owners to the
Stevedores' men, in this case, the
cwners' servants, the crew extended a
soecial invitation to the plaintiffs to
use the hatch for the particular purpose,
and neglected te warn them of the danger
wiaich they knew and the plaintiffs did
n>t ....... But whether there was an invitaticn
b7 the crew or any member of the crew, I am
qiite satisfied that it was wholly without

tie authority of the owners and quite cutside
tae ostensible scepe of the authority of the
crew. The owner of & barge dees not clothe
the crew with apparent authority to use it

¢ any part of it for purpeses which are

khown to ve extracordinary and dangerous.

The crew could not within the scope of their
employment convert it inte a dancing hall or
drinking booth. They could not invite
Stevederes to werk the engines or take part

i1 the navigation. The most that could be
said of the engineer is that 1f he saw a
trespasser unwittingly entering inte danger
uson the employer's property, he might owe

a moral duty to the trespasser to warn him.
Bt for breach of a servant's moral duty,

21 employer 1s not vicariously liable.®

I apprchend the submission of Mr. Goffe to¢ be that
the respondent on the evidence, in making the detour from the
drive way and walkine under the concrete slabs on which the

cylindrical tanks were scated in spite of seeing the exhibited
danger sign, had set foot on Alcan's premisecs which was outside
the invitation to him as a visitor and was thus a trespasser.

’

Dr. Barnett on the other hand submitted that the
respondent was not a trespasser. He predicated his submission
on what he said the evidence discloused, namely that firstly the
pass given tu th: respondent wes not restricted to a particular

area and seconcly the advice given, presumably the safety talk,

was in general t:rms merely that the entire premises should be
considered as coataining dangers for which he should look vut
and against which he should guard himself. Against this back-
grcund, Dr. Barn:tit submitted that the respondent could

reasonably have zonsidered that in the absence of any specific

\a it
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prohibition or restriction orally communicated tco him

wr

.t

\’Z-Lir 0

communicated by sipgns that a particular area was out of bounds,

he was free tc make reasonable usc of the premises as being

covered in the scope of his invitation. As it was noct an

unreasonable, uiusual or dangerous use of the precipitation arc:

to search therein for cigarcttes, the resvondent by procecding

thereto did not become a trespasser. Dr. Barnett relied

on

Could v. McAuliffe 1941 1 X.B. 515 and Westwocd § Ancr. v. The

Post Cffice (1973) 1 All E.R. 283 in support of his submissioun.

Dr., Barnett's submissicn suffers from the weakness that

even

if in fact the rass 4id on the face of it appear unlimited,

and the safety talk which was given waes in general terms, the

respondent had ae doubt in his mind that there were
arcas and that e should keep to his arca of werk.
stated he admitted that he knew that bauxite plants

by rules and re ulations. That they comprised huge

restricted

are

As earlier

COVUT

machinery s...c

of which could e dangerous. He knew that persons were not froo

tc walk anywher: con bauxite premises as they liked.

he

expected causti: soda to be cn the premises stered away in tank

albeit he said in a big tank. He did not sce any tig tank btut .o

saw many cylindrical tanks clustered togother in 2 particular

area and he did not sec tanks clsewhere on the premises.

Despite the abs:nce of a sign marked “caustic souda™
"danrer". He could have had no illusion that these
contain the caustic scda which he expected to be on

He was told by somers his superviscor to keep within

he saw the sio

tarnks nust

the

the

DTEM1SCS .

bounds

¢f his operatior. It seems to me that the respondent realising

that it would have been cut ¢f bounds for him to detour from the

roadway, sought to legitimize his conduct by giving evidence of

sceing persons ~orking in the area on whosce invitation he entercd

the precipitation arca. It was on this basis that the learnec

judge found that the respondent was nut a trespasser

But



44,

nillen § Pettiprew v, I.C.i. (Alkali) Ltd (supra) cstoblishes

that such a basis for finding that the respundent was not a
trespasser, namely, on the ground of a svecial invitation to

nim piven by perscns in the arca, is not properly founded in

law. In this conanection, the learned judge's finding that
persons in the precipitation area extended an invitation to the
respondent by directing him '"to take 2 particular route to the
canteen' (emphasis mine) is not strictly in accord with the
evidence. The respondent was not intending to go to the

canteen, because from his evidence therev}pre no cigarettes thevo.
The evidence of the respondent was to the effect that he was
directed to "go under the tanks and go upstairs™ where the
cigarctte seller would be found. However, even if the persons
had directed the respondent to take a shert cut to the cantoen,
his use of this unauthorised route away from the approved

readway would amount to a trespass in that he would Le setting
foct outside the area of his invitation. The area of his
invitation in my view coumprisced the area of his workplace, the
welfare tacilities provided which catered for his working arcs,
and the authorised access rcads to and from thesce facilitices ©o
his working area. 1 am further of the view that it can never
ccnstitute a reasunable use of the precipitation area for even on
employce not employed therein to proceed thereto in search of
cigarettes, merely becausce there are no cigarcttes 1n the cantoon
in which ordinarily cigarettes are sold. To hold otherwise

would be to extend an invitation to persons to roam about at
large on the premiscs known to contain dangers in search of
cigarettes on any occasion when for some reason no cilgarettes

are in the canteen. Gould v. McAuliffc (supra) 1is in my view

clearly distinguishable from the facts in this case. In that
case the allegec trespasser was proceedins in the direction

where from previous knowledge, albeit not recent, she knew 2
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lavatory for us< by customers of the public house was situatod.
The lavatory hac been relocated without her kncwledge. In the
circumstances and ¢n its own particular facts the decision thot
the injured party was not a trespasscr cam be supported even
though as the editerial note proclaims, with which I agree, it

e

was clearly a borderline case. Westwood § Anor v. The Post

Office (supra) dealt with the adequacy of Notice. The Court
¢f Appeal held that the learned trial judge was wreng in not
finding that pliintiff was a trespasser when he entered a “1ift
moter room”  because he was not employs:d therein and there was
potice visible to him in these words "Only the authorised
attendant 1is permitted to enter” which was clear indication to
the plaintiff that he, not being an authorised attendant, the
F11ft motor rocm' was out of bounds to him.  That case is not
helpful, because in this case, the respondent's own knowledre

thiat he must ccnfine himself tc the arca in which he was workins

.
[
’.*
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condemns him even in the absence of danger signs or safety talks.

In my opinion the complaint of Universal Fencing and

Alcan that the learned judge erred in finding that the respona.nit

was not a trespasser is justified. The bases on which his
finding rests :ire not recognized in law as valid. On the cther
evidence on record, including the learned judge's own finding
that the respondent "was not even injured in the vicinity of the
area of his welding operation "the only conclusicn to which he
could have cem:-but for relying on the invalid bases carlier
menticned, would be that the respondent was a trespasscer.

Mr. 3Joffe's next submission is that had the learnc.
judge cerrectly found that the respondent was a trespasser, he
weuld, applying the correct principle of law cn the duty ¢f an
cccunier to a trespasser, necessarily and inevitably have found
that Alcan had fully discharged its duty to him. He voes

further and suvbmits that, e¢ven on the basis that the respondent
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was a visitor, .Alcan had discharged the duty of care cwed anc
accerdingly would not be liable for the injury suffered by tho
respondent.  The duty to a trespasser says Mr. Goffe is not to
cause him any wilful harm intentionally or recklessly, or not
to cause him har'm by setting a trap for him. Alcan on the
evidence 1s not shown to have done anything causing injury to
the respondent. In sc stating the duty, Mr. Gouffe, though not
citing the case, was no doubt relying on the princiipie as

stated in R. Addie § Scns (Collieries) Ltd v. Dumbreck (1929)

A.C. 358. In that case Lord Hailsham L.C. stated the principle
thus at 7. 365:

“"Towards the trespasser the occupicr has
no duty to take reasonable care for his
protection cr even to protect him from
concealed dangers. The trespasser comes
cn the premises at his cown risk. An
occurier is in such a case liable only
where the injury is due to some wiiful
act involving scomething more than the
absence of reascnable care. There must
be scme act done with the deliberate
intention of doing itarm to the trespasser,
or at the least some act done with
reckless disrcgard of the vresence of the
trespasser.”

Dr. Barnctt submitted that the duty owed by an occupi.»

to a trespasser is nc longer that 1aid down in R. Addie § Souns

(Collieries) Ltd (supra) which was applied by the Privy Councii

as late as 1964 in Commissicner for Railways v. Quinlan (1964)

2 W.L.R. 817. The new principle 1is formulated by the Heuse of

Lords in Britisy Railways Bcecard v. Herrington (1972) 1 All E.R.

749. This reformulated principle was adupted by the Privy

Council in Scuthern Portland Cement Ltd v. Cooper (1974) 1 A1l

(€3

£.R. 7. Ey th: standard of the reformualted principle Alcan say
Dr. Barnett, hal fuailed to discharpe 1its Juty to the respindent
even on the basis that he was a trespasser and a fortiori cam the

basis that he wis a lawful visitor.
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In British Railways Board v, Herrinyton (supra) Loro

Reid fcermulated the new principle in these words at p.o 758:

The duty laid down in Addie's case was
a humanitarian duty. .eceeecocsess AR
ccecuplier does not veoluntarily assume a
relationship with trespassers. Ry
<"\ trespassing they force a 'meighbour!
- relationship on him. When they Jdo so
he must act in 2 humane manner - that
is not asking too much of him but I
do not  sce why he shculd be required
to do more. So it appears to me that an
occunier's duty to trespassers must vary
according tc his kncwledge, ability and
resources ..... So¢ the question whether
an occupler is liable in respect of
accident to a trespasser cn his land
would depend on whether a conscientious
humane man with his knowledge, skill
and resources could reasonably have been
expected to have done or refrained from
. doing befere the accident somethiny
( ) which would have avoided 1t.”

N

Lord HMorris of Borth-Y-Gest at pape 762 poscd the
questicn

"Although, generally speaking, an occupler
is not cbliged to fence his land and
although, zenerally speaking, there 1s
no obligation to prevent somebody from
becoming a trespasser, are there some
circumstances in which a duty ariSes to
take some action to lessen the risk of
peril both in the case of potential or
prospective trespasser and in the case of
< P scme one who has beccme a trespasser?”
_ (emphasis mine)

Having considered and quoted from decided cases

antedating Addie v. Dumbreck (supra) which cases were considire..

in the latter he answered the question posced in these words at
765:

"If the passages to which I have referred
show that cven in days when oruPurLy rigzhts
were jealously safe-guarcded it was firmly
recoonized that the dictates of humanity

g must guide conduct even towards trespassers
L ; such recognition must surcly be nu less

| firm today. ..... The nature and extent of
any duty oweo will call for separate
consideraticn. But therc must be some
circumstances in which, by reascn of them,
a duty 1S owed by an occupier of land to
pctential trespassers as well as to actual
trespassers of whom he is positively aware.’




At page 767 he
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sentinued:

'In my view while it cannot be said that

the apprellants cwed 2 commen duty of carc

to the young boy in the present casc they

did owe to him at least the duty of acting
with ccmmon humanity towards him. ........

The duty that lay on the apgellants was 2
limited one. There was no duty to ensurc

that no trespasser could enter cn the land
And certainly an cccupler ouwes no duty to make
his land fit for trespassers to trespass in.
Nor necd he make surveys of his land in

order to decide whcther dangers exist of
which he is unaware. The vcncral law remains
thot one who trespasses does so at hils perll.
sut 1n the ”rCSLnt case there were 2 number of
special circumstances: (g2) the place where

the fence was faulty was near to a public

vath and public ground (b) a child might
easily pass through the fence, (¢) if a child
coes pass through and ¢o on to the track he
would be in grave danger of death or sericus
bodily harm (&) 2 child might nct realise the
risk invelved in teouching the live rail or
being in 2 place wherc a train might pass

at speced. Because of these circumstances

(211 of them well known and ohvious) there
was, in my vicw, a duty which, while not
amecunting tco the duty cf care which an
occupicr owes to a visitor, wceuld be a duty

te take such steps as commen Sensc or

common humanity wceuld dictate, they would

be steps calculated to exclude or to warn

or otherwise within reasonable and

nracticable limits. to reduce cr avert danper.”

ssed his opinicn thus at p. 794:

"My Lords, I conclude therefcre that there

is no duty cwed by an occupier to¢ any
trespasser unless he actadllv knows of

the physical facts 1in relation to the state
of his land or some activity carricd out on
it, which ccnstitutes a sericus danger to
per5pns on the land who are unawarc of
these facts., He 1is under no duty to any
trespasser to make inspections or cnquiries
to ascertain whether there is any Such
danzer. Where he does know of physical
facts which a reasonable man would appreciate
invclved danger or sericus injury to the
trespasser his duty is tu take reascnable
stc}s te enable the trespasser tco aveoid the
dancer. What ccnstitute reascnable steps
will depend on the kind of trespasser to
whom the duty is owed. If the duty is

owed to small children tou young to under-
stand a warning notice the duty may

require the provision ¢f an cbstacle to
their approach to the danger sufficiently
difficult to surmount as to make it clear to
the y)unoest unaccompanied child likely tco
approach the danger, that beyond the

,b tacle is forbkidden territery.”
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In Scuthern Portland Cement Ltd. v. Cocper (supra)

the Privy Council accepted the new formulation of the law on the
duty c¢f an occupicer of land tou a trespasser.

At page 97 Lord Reid in delivering the judgment of
the Board said:

“"In their Lordshirs' Juuvmcnt the Addie
formulaticn of the cccupler's duty is
s¢ narrcw that it will nct cover many
cases where humane consideration would
clearly impel an occupier to dou some-
thing to avoid or lessen danger to

treswasdar It 1s not encugh to say
that he must not act rec&lcssly oY m311C1pu51y
His duty must be formulated in broader terms.”

With regard to the extent of the duty, the expense

invclved in discharging the duty, and when the duty arises he

saild:

"With regard to dangers which have ariscn
on his land without his knowledge he can
have no cbligation to make enqulrlus or
inspection. ‘With revard to dangers of
which he has knu&leuat but whlch he did
not create he cannot be required to incur
what for him weuld be larpge expense. If
the cccupier creates the danger when he
knows that there 1s a chance that
trespasscrs will come that way and will
not see or realise the danser he may have
to do more. ..,.,... The occupler is entitled
to neslect a bare noussibility tha
trespassers may come to a nartlcul 1T place
on his land but is bound at least to give
ccnsideration to the matter when hoe knows
facts which show a substantial chance that
they may come there."”

I respectfully agree with the opinions expressed that

L

the duty of care owed by an occupier to a trespasser establishec
Y ¥

in Addie v. Dumbreck (supra) based on the categorisation of

prersons who enter an cccupier's land into invitees, liceunseces
and trespassers 1s too narrow. A principle based on humane
considerations having regard to the cccupier's knowledge of the
seriousness of the danger which exists on his premises, his
knowledge of the likelihood of persons especially young children

trespassing, his skill and financial rescurces 1in safcguarding sucn



“~
o

\25%
50.
trespassers from injury 1s a more flexible ane acceptable
principle and for my part cught to be adoepted. But even on
the basis of the reformulated principle it must be remembeved
that no duty is imposed on an occupler in relaticn to a
trespasser unless the circumstances established by the evidence
d¢isclese that the occupier in the words of Lord Reid in

Southern Portland Cement Ltd. v. Cooper (supra) "knows that

there is a chance that trespassers will come that way and will

nut see cr realise the danger'. (emphasis mine)

The evidence in this case does unot establish that
Alcan knew ¢f nersons trespassing in the precipitation area nor
is there evidence of facts from which such kncwledge could be
inferred.

An even more formidable obstacle precluding the
respendent from taking the benefit of the reformulated principle
is that considering the evidence as a whole the irresistibile
interence tu be drawn therefrom is that the precipitation area
witn the cluster of cylindrical tanks mounted on concrete slzbs
was clearly visible to him. There was a warning sign marked
"danger". He had worked on cther bauxite premises and knew that
caustic soda is stored con such premises. On his own admissicn
he said "I thought place might be dangerous but men were working
under there.'" Though he said he did not smell caustic soda his
own witness said that from one enters the plant one smells
something strong. Respondent went on to say he would be looking
for caustic scda in a tank. He saw no cother tanks arocund, that
could have held caustic soda. On this evidence the respondent
would undecubtedly have realised the danger asscclated with
entering the precipitation area. There is the further evidence
from which an irresistble inference of knowledge by the responcent
of the danger of entering the area of the tanks can be inferred.
This is the evidence given on behalf of Alcan which was not

rejected by the learmed judge. It is tc the following effect:
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"Nicholson boots had a hole. I told
him the tanks can overflow on the
roadway. Caustic scres, and take up
to six months to heal. The safety
menitor only complained abcut
Nicholson's boots.”

On this evidence the learned judpge would, in my
opinion, inevitnbly have concluded that the duty cwed by Alcan
to the respondent qua trespasser had been discharged. The
reswondent beiny himself aware c¢f the danger would not even
need any warning. Thus, even without warnings and despite the
broader refurmualtion of the duty to a trespasser, Alcan would
not be liable for breach of duty because as I have earlier
stated the respondent was fully aware of and did realise the
Janger inherent in entering the precipitation area.

Mr. Goffe has submitted that even 1f the respondent
nad been a visitor Alcan would on the evidence have discharged
its duty ¢f care to him. He complained of the failure of the
learned judge to have regarcd to the evidence of safety talks as
censtituting "worning' in addition te the '"warning signs" which
the learned judje considered.

I thirk Mr. Goffe's complaint 1is justified. The
learned judpe having considered the respective submission ¢f tho
rival parties dec¢livered himself thus:

“Dr. Barnett in his address referred to the
fact that the buildiny ur area in which

the plaintiff was injured was unfenced and
had¢ several entrances. It had nc gate,
decr or barrier of exclusion. It was an
area which coentained several tanks with
noxicus substances in a stage cof agitaticn
and flowing cor beiling cver and several

men were se¢n working there at the

material time. He accepted the fact that
siens were posted ¢n the premises. However
he contended that those signs were 1n
positions convenient to physical adherence
to the building and not dictated by possible
effectiveness of warning. He asked the
Court to say that the facts tc which he
referred indicate that the second cefendant
(Alcan) d¢ic not reasonrably previde for the

safety of the plaintiff and the plaintiff
was not a trespasser.
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"The Occupiers Liability Act Secticn 3
Subsecticn 4 § 5 state:

'(4) In determining whether the
cccupler of premiscs has
discharged the common duty
of care to a visitor, regard
is to be had to all the
circumstances;

(5) where damage is causced to a
visitor by a danger of which
he had been warned by the
occuplier the warning is not to
be treated without more as
absclving the cccupier from
liability unless in all the
circumstances it was enough
to enable the visitor to be
reascnably safe."

"In my cpinion, the contention of Dr. Barnett
is sounJ. In so conciucding I am nct unmind-
ful of the existence of warning signs on the
oremises. But subsecticn (5) as quoted,
places a limitation on the e¢ffectiveness cf
warning sipns by the cccupler in absclving
him from liability. In 211 the circumstances,
I am not satisfied that the sccond defendant
(Alcan) by the signs enabled the plaintiff
to be reascnably safe why was no door or
barrier placed arcund this area? Why were
the signs not specifically referable to the
tanks of caustic soda?"”

It is clear that the learned judge in determining tho
effectiveness and sufficicncy of the warning referred to in
subsection 5 atove, construed it as referring to warning sions
and conciuded that the warning signs in all the circumstances
were insufficient to safeguard the respondent from injury.
However, there was, in addition, evidence given on behalf of
Alcan, on which there was no cross-examination, that persons
ceming to work on the premises are given safety inducticn talks.

The evidence of Patrick Anderson is to the following effect:



"In relation to people coming on to the
site to work cne must get safety

inducticn and then the pass to enter

the plant. Safety inducticn would refer
to Mining Regulations work in areas with
which acquainted, working in obedience

to superviscrs and¢ dangers on the site
possible overflow of tanks and broken
caskets and wearing of safety gears.
«..... Plaintiff was injured on 1lst May,
1980. I tock him to the Dr. cn that

day (Thursday) I had spcken te him in a
group of men on Monday before. He came tc
work on fencing with Universal Fencing
Limited. This was at the gate. Universal
Fencing Limited was fencing a transformer.
The talk I gave to Nicholson was along the
lines I mentioned I signed for the passes.
I next saw Nicholscn on the day before,

he was taken to me by a safety monitcr

for I threatened him that the contracters
came and woerked without safety gears. 1
waded into him. Nicholscn bouts had a
hole. I tecld him the tanks can overflocw
on _the rcadway. Caustic sores, and take
up te s1x months to heal ......... I gave
a safety talk on Monday to Nichcolson
ceceasssssoss. un the Wednesday I spoke

to him in strong terms about safety.”

There was no evidence adduced against Alcan nor even 2

suggestion made to it, that it had breached the mining regulaticns
applicable to it, or that it had failed to fence or other wisc

guard the tanks or that it was feasible and practicable to nlaco
barrier arcund the area as opined by the learned judge. What the
evidence disclosed is that the precipitation building with aboit

90 tanks is in an area of zbout 100 x 200 yards. Therc is a retsir-
ing wall about 3 ft. in heipht with steps which have to be climped
to reach the flcoring of the tanks if one is preceeding thereto

from the rcadway. There is no uncbstructed walkway under the
flooring of the tank as cne would have tc keep bending due to

pipes. It is reasonable to surmise that the retaining wall wes
substitute for fencing and that in the circumstances, whether

Alcan had discharped its duty tu the respondent qua visitcr,
depended substantially on the sufficiency of the warning. It must oo
be borne in mind that the respondent was not a child of immaturc

2ge whe may nct fully realise the significance of oral and sirn
warnings. He wes a welder of mature age who was fully conversa .

with the danger existing on bauxite premises on which he had
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previously worked alteit not on the Kirkvine premises. The
warning signs which admittcdly existed, together with the
safety talks which specifically referred to the possibility
of the tanks overflowing resulting in caustic sores if proper
bocts were not worn would in my view be sufficient to discharpe
the common duty of care which Alcan would have owed to the
respondent even on the basis as found by the learned judge that
the respondent was a visitor. In my view this conclusion
would have been inevitable had the learned judge adverted to
the warnings ccnstituted by the safety talks, instead of
confining himself to "warning signs."
My conclusicn on grounds 1 and 2 of Alcan's summarisecd

crounds of appeal, disposcs of the appeal in favour of both
Alcan and Universal Fencing, and makes it unnecessary for me to
cpnsider‘the guzstion ¢f contributory negligence. But in view o 7f
the submission made,I will cxpfoss my opinion theicon. |

| | In relation to’Universal Fenéing, the learned jpﬁge hao
found as é fact that the réspondent héd not suffered his injury
during wélding operation nor éveh in the vicinity of the area
of his welding cperations. On this finding of fact the
¢ohc1usion would inevitably appears to be that Universal Fen;ing
was nof liable at ail, since there was no causal connection
Between the injury Sufféred by the respondent and ahy breach of
cemmon law dufy and or négligeﬁce,\even if such there was, of
Universai Fencing qua employer, towards the respondent, qua emplove ..
Thué whetﬁef or not the respondent had been given goggles or
other protective‘device tc wear, or had been ordered or properly
éupervised tc easure that he Wore his goggles are academic and
irreleVant, because c¢n the learned judge's own finding;_the
reSandent was not injured while engaged in and abcut his
employers businass. Tc the contrary if the finding was that

the injury was suffered while the respondent was engaged in
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welding operations, then notwithstanding the further finding
cf the learned judge that the respondent had given no indication
that he would have worn his geggles had he been provided with
a pair, Universal Fencing wculd be fully liable and no questicn

cf contributory negligence would arise because as was said in

Nclan v. Dental Manufacturing Ccmpany Limited (1958) 2 All E.R.

449 ¢n which thc learned judge relied, the respondent could not
have contributed to his injury by nct wéaring his goggles when
no such goggles had been provided for him. The learned judge
in relying on the above case in finding negligence in Universal
Fencing failed t¢ distinguish the facts found by him in this
present case frcm the facts in the cited case which showed that
injury was suffered while the plaintiff was at his work.

In relation to Alcan, the evidence, contrary tc the
finding of the learned judge, disclcsed a case in which, had
Alcan been found te be in breach of its common duty of care to
the respondent, qua a visitcr, the latter would in my view e
guilty cof ccntributory negligence since on the learned judge's
cwn finding the respondent had taken a risk when he went intc
the precipitation area. I would have assessed the respondent's
contributory neglipence at fifty per cent.

For the reascons given herein I wculd allow the appeal

of both appellants and substitute for the judgment in favour of thu

respondent, judgment dismissing his claim against each of the
appellants with costs here and below in their favcur, the same to

be taxed if not agreed.



