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D. Batts, instructed by Livingston, Alexander &
Levy for the Claiments.

K.C. Burke instructed by K.C. Burke & Company for the Bailiff

of the Court.

PLTTERSON, J.

Sth & 16th Ncvember, 19E&9

On the application of the bailiff of the ccurt, an

interpleadier summons was issued on the 13th July, 1987 in the

above suit calling <n the Jamaica Export Credit Insurance

Corporatibn Limited to appear and state the nature and particulars

cf their claim to certain goods and chattels seized under the

process of the ccurt, and either tc maintzain or relinguish the

The bailiff of the court by virtue of 2 writ cf seizure

and sale issued in the akove suit at the instance of the plaintiffs

against the goods and chattels of the defendants, tock in execution

three motor cars,

a guantity of furniturc and equipment, varicus

items of factcry machinery equipment and fittings, and finished

gocdls and raw materials. The writ of seizure and sale was issued

cn the 5th day of November, 1986 and it appears that it was executed

cn oY befcre the 2Eth ¥Movember, 1986. That day,'the claimants®
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attorpeys-at-law wrcte the balllff informing him of the claimants®
anteréSt*under a bill of sale in ee;télnﬁii the goods taken in-
Llgkeeution., The bill pf sale ulaﬁgétr;;;er%:fhe mctor cars,
fiﬁi§ﬁééfgobdbiéhd.raw materialsHaneiéerte;éﬁitems-of cffice
equlpméﬁfeefnrnlshlngs ang, . flxturesf 1t ;e;ereé the furniture

I S S

in the chalrman s office and the factery machlnery, equipment

._-L

. and fittings. The bill of sale wasg executea on the .15t December,

i ST P ¥
1983 and was .culy registered in acccreance wzth S93(1} of the
R M
L The bailiff did not release .to the claimants the goods
=L3

fdfa}%ing_unQQ;_the £ili of sale, but he did not remcve them from
the premises of the defendants. However, the mctor cars were

Tremoved, but .they were not put up for sale for quite scme time.

e hine - Onothe 12th December, 1986, the claimants presented a
e petitipnﬁqggegeﬁpe‘Compapies.&cﬁnto the Ccurt tc wind up the

‘ﬁﬁefenuaqte;Lgfﬁeirs,; That petition came bhefcore the Court -on
the;Stg)?e;;y@:yf“1987 and was adjourned toc the 26th March,.
crei 1-20kR Bpril end £inally to the 25th May 1%37. Since then,; the
petiticpers have not applied. to proceed with the matter. and it
remains on file,
X . The. bailiff, in Jdue course,. advertised some of the goods
-, taken in executicn for sale by public auctiovn, and cn the 28th

. March, 1587, he scld the three motor, vehicles.rgferred o above.

f #..0n the 30th Mzrch, 1987, the claimants® attcrneys-at-law
wrcte a lettler to the bailiff with regards t4 ‘the sale on’ the
28th March, and I shall reﬁe: egainrte that letter in greater
etaiile. : S :

By notice cated the 46th day of an, 1587, the bailiff
infcrmed the ?lalntlffsljuegmen; credltors of the claimants’
claim and requested the@ te admlt or - elspute the title cf the
claimants tc the CCOSs 4 -%ﬁeyklelgtlffs{a;afqeg-aamlt the title

¢f the claimants, and consequently, the bailiff issued the

instant interplezder summons.




B e b ,,,On;thefmatterréomin§3on for-hearing, the applicant; in
sraccordence with the provisions of $548 of the Judicature (Civil
Procedure “Code) Law, satisfied the Court bhv his affidavit:-
RO {2} - that he claims no interest in the subject

matter in dispute, other than for charges or.
costs and

{b) that he ¢id not collude with any of the claimants.

The matter proceeded as if the claimants, Jemaicz Export
Credit Insurance Corporation Limited were the plaintiffs and

- Alcron Bevelopment Limited the defendants. The parties agreed

~that the facts, as cutlined zbove, were not in dispute, and that
the only issue was a guesticn of law.

The claimants contended that the gocds seized and nct
covered by a bill of sale and all proceeds of sale are-to be:sheld ad
applied for the benefit of all creditors of Entillean Food Processcrs
Limited - {In Receivership) as a petiticn for winding up that company
under the provisicns of the Companies ZAct was presented pricr
¢ the completicn ¢f the executicn. The claimants were nct claiming
that any of the goods teken in executicn were their property.

A quantity of those gools were covered by a bill of sale, but

not ail. The judgment creditors a2nd the claimants agreed that
the bill of sale was legally binding, and thereupon, the judgment
creditors relinguished 21l prior claims to those items taken in

- executicn and covered by the bill <f sele. The parties agreed
that the qugstion.cf law tc be resclved is as follows:-

"Where gocods belonging to a judgment _ i
debtcr company are seized under a writ !
of seizure and sale at the instance cf
2 judement creditcr, andé the sale cf
such goods has mot taken place when 2 :
petition under the companies Act is oo

.. . . rresented tCc wind,up the affairs cof BER 1 o

the judgment debtor company, Goes y o
an unsecured crediter of the judgment !
debtor company have a claim to such ! §

~geods on the.presentation of the ¢ & - .4 |
petition to wind wp?® ‘
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¥r. ¥ood for tihe claimants reEErre& the Court to
5299 offthé Companies Bet, which ‘reads as follows:-

299(1} Where a creditor has issued
execution against the goods cr lands
of @ company or has attached any
debt due tc the ccmpany, and the
el ccpany is subseguently wound up,
he shall act be entitled to retain
the benefit cf the execution or
attachment against the licuidator
in the winding uy of the comrany
unless he has completed the
execution or attachment before
the compencement ¢f the winding up:

Provided that -

{a} where any creditor has
“had notice of a2 meeting
having been called at which
a rescluticn for voluntary
winding up is to be proposed,
the &ate on which the creditcr
so had notice shall for the
purpeses of the foregoing
provision be substituted
for the date of the commence-
ment cof the winding up;

{h} & person whe purchases in
gced faith uncder a sale by
2 bailiff zny goods ©of A
company on which an eXecuticn
has been levied shall in 21l
cases accuire a good title
tc them against the liguida-
tor; and

{c} the richts conferred by
this subsection on the
licuidatcr may be set aside
by the Court in favour of
the creditocr to such extent

_ and subject to such terms
e ' ‘ as the Court may think fit.

{2) For the purposes of this secticn,

an executicn against gooas shall he

teken tc ke complceted By seizure ané sale,
an an attachment ©f a debt shall be deemed
to be ccmpleted by receipt of the debt
and an executicn agaiunst land shall he
deened to be ccmpleted from the date

cf the crier for sale or by seizure as
the case may be, and, in the case cf

an equitable 1nterest, by the afEOIntﬁ
ment of a receiver.

{3} In this secticn and in secticn 300
the expressicn "goods®™ includes 211
chattels personal, and the expression’
"Lailiff" includes any officer charged
with the éxecuticon of a writ or cther
PIrOCesSs.




My, wOCdr;ecited the_@g:eeénﬁacts thus;f
‘(1) The creditor issued executicn zgeinst the
gpgds cf the company.
{2) The gbmgany has not'éeen stisequently wound up.
(3j) Priocr tc the completion of executié? as defined
in 82%2%{2), the'winding up commences i.e. on
12712/55lwhen the petiticn for winding up was
presenied'unde;_the,texms cf 5210 of the Compeanies
Act. |
(4) The bailiff hacd been notified of the commencement
of the winding up by letter dated 36/3/87.
He submitted that by virtue of S29%, the »ailiff cennot ignore
the winding up proceedings and proceed to sell the sssets for
the Denefit of the executicn creditor, "because 8299 specifically
says that upon the subsequent wirnding uwp, the judcment creditor
shall not be entitled to retain the benefit of the executicn as
against the liquidator whe will be duty bhound to distribute the
assets cf the company for the benefit of all creditcrs ranking

pari passu.”®

Mr. ¥cod admitted that the mctor vehicles had been sold
cn the 28th March, 1987, and that was at 2 time before the bailiff
was ncotified of the claimant3® claim by the letter dated HMerch 3G,
1587. He said, however, that the winding up petiticn had been
acvertised in the “Daily Gleanerf newspaper ant the Jamaica Gazette
pricr tc the sale cf the motor vehicles, and that constituted
sufficient nctice to the bailiffrof the commencement of the
winding upi - )

He referred tc the case of Re Memco Engineering Limited

[1985] 3 ALL ER 267. 1In thzt case the Custcms and Excise levied
distress on the goods of a company cn 20th Getober 1982,

On 13th December, a winding up petition wes rresented and <n the
28th Februafy,_19$3'§lwin&ing up oréer was made. On the 18th May,
the goods levied Gﬁ wéréjééid by agreeméht,beiﬁeén'ihe liguidatcr

and Customs and Excise and the proceeds were rut intc a joint



account, The'question arising was what was tc be ééne with

the procee&s of sale Of the goods levied cn tefore the ccmmence-
ment of the w1ndlng up, but not scld until after winding up.

The short answer to that guestion was that when the winding

up order was ma@e, the Companies Act required the Customs and
Excise not to aEll the distrained gools thhout the leave of

the Court;*&na accordingly, the Customs ané Excise were not
entitled to‘the proceeds of the distress.

Counsel submitted finelly that pursuant tc $29% and 8275
cf the Ccmpenies Act, "the winding up heving commenced before
the completicn of executlﬂn Ly the bailiff, the prcceeds of sale
cannct e simply dxstrluuteu cut tc the judgment creditor, but
cught o Lhe held for the henefit of all creditoers cf the company
tc abide the making of the order for winding up. 8255 gives
any creditcr é right tb1insist that the proceecs Le held for the
enefit of all the creditcrs once the winding up has begun.

The §tatus.ruo shoulac bé p&éserved pending determination of the

winding up petiticn oz the money raid intc Court. He asked the

Ccurt to ﬁrcﬁect ali:cﬁeéithrs of the company bearing in mind

the grounas cf the petltlon that the company is insclvent and
able to pay its oebts.

Mr.'Miiler; fci the executicn creditor pointed cut that
the petiticn haé beeh rresented on the 12th December 1986, and
tc date,; no wiﬂding ur corder has been made, ard consequently,
no liquidétor ﬁas been appointed. He urged that S29% confers
rights cn a liqﬁiéator exercisable against a creditor who had
levied ﬁistfess on & company, and that company is subseguently
wound ur. Ee stressed that the appointment of 2 liguicdator
is 2 conditicn p;ééédent toithe,géétriction of the creditcr's

rights under 52%S. He submitfeﬁfthat the Hemcc case is easily

distinquished from the present case, since nc winding up order has

been made in this case. | .-. . "



' Counsel refer;gﬁ the Court to S300 of the Comggnies Act
‘ﬂﬁﬁiéh brescribes the Cuties of the bailiff after he #as taken
in execution_the gpods of a companf, and befoié the éale or the
comprleticn of the egecuﬁion, windéing up cf the company commences.
The séction reads as fcllows:- |

%300-({1}) Subject tc the provisioms of

subsecticn (3), where any ¢oocis of a

company are taken in executicn, and,

before the sale thereci oxr the ccmple-

ticn of the executicn by the receipt

or recovery of the full amount of the

ilevy, notice is served on the bailiff

thet a provisional liguidatcor has Leen

aprcinted or that a winding uvp order

has heen made or that a rescluticn for

vcluntery winding up has Deen passed, W g
the Lailiff shall, on being sc required,; ' ’
deliver the goods znd any money seized e

or received in part satisfaction of the

execution tc the liquidatcr, but the

costs of the execution shall be a first

charge on the goods or money s¢ delivered,

and the liguidator may sell the goods,

or a sufficient part thereoct, for the

purpose of satisfying that charge.

{2) Subject tc the provisions
of subsecticn {3}, where under an
executicn in respect of a judgment
for a sum exceeding forty dollars
the goofs of a2 company are scld o
money is paid in order to avoid sale,
the bailiff shall deduct the costs
of the execution from the Dreceeds <f
the szle ¢r the mcney paid and retain
the balance for fcurteen days, and if
within that time nctice is served . n:
him of a setiticn for the winding up
cf the company having been presented
cr of & meeting having keen czllel at
which there is to be proycsed a resclu-
ticn for the voluntery winding vy of
the ccompany and an corder is made Or a
rescluticn is passed,; as the case may
e, for the winding up ¢f the company,
the b»a2iliff shall pay the balance to
the liguidator, who shall be entitlied
tc retain it as against the execution
creditcr. '

{33 The rights conferred Ly this
section c¢n the liquicator may be set aside
by the Court in favour of the crediter to
such extent and subject tc such terms as
the Court thinks fit." : :
He contended that the provisions cf the section' cast &
duty cn the bailiff cnly after notice is served on him that

cne of the events mentioned in the secticn has taken place and

re



a request has been macde to deliver up the goods or proceeds of
sale. Mo such notice or request has been made in this case.
He submitted that in this instant case, "the bailiff
was armed with a writ of seizure and sale which he has executed
and the ;roceeés of the sale reccverad. o notice in accordance
with S360(1) was served - there was ncthing o tind the bailiff
from proceeding in the ordinary ccuxrse of his cuties. The money
from the sale must enune- to the benefit of the executicn
creditcrs®.
Kr. Wood aﬁmitted that the claiments had nct complied
with the prcevisions of 5320(1) (supra), but since goods had been
salé, the meney in the hands of the Leiliff must be paid intc
Court. Under SiS$5, any right‘af the julgment creditors tc that
mecney will be lost when z liguidator is appcinted. The Court should
""" act (before the moﬁey is paigd nﬁt) for the benefit of all creditcrs
and tc ensure that they are protected. Ee referred tc the right
of any creditcr to ap;iy tc the Court for relief under S$S207 of the
Companies Zct.
In my judgment, the Cate of the commencement of winding
- up of a company affects many matters. Winding up is deemed to
CUImMence s
{2)  at the time of the presentatiocn of the petition for
the %inﬂing up
_______ {t) at the time <f the passing cf a rescluticn by the
ccmpany for veluntary winding on.
The commencement of wiﬂding Gp affedté”%ﬁé”&iéhts of
creditors by placing ceftain testrictians'gh those rights.
B cre&%;qr who has chtained a judoment againsﬁ é Comrany has a
right to recover Ehe fruits of his judcment. That richt may
Le exercised by the issue of a writ of seizure and siale directec
to the bailiff of the Court tcrﬁake in executicn the gocds and
chattels of the company sufficient to'satisfy the judgment debt,

- costs and interest. %hen “he sells the goods, the beiliff is




jcémmaﬁ@ec tc pay the money into Court tc ke paid to the judgment
credltcr in pursuance of the saic Judcment. {See 8805 of the
‘Juulcature (C1v11 Procedure Code) Law.!

Parsuant to the provisicns of £608 of the Judicature

(ClVll Procedure C“ﬂc} Law,'lnterpleaaer proceedings may be

PR
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instituted when gocds seized in executicn are claimed by a third
party. The secticn readss-

"608. Where any property of any kind
is seized in executicn, under any
judament or coxder in any suit or
proceeding, which is claimed by
any person other than the judgment
debtor, such clzim may be determined
by the Court in a surmary way uson an
“interpleader summens t¢ be taken cut
by such claimant against the party
prosecuting the judgment cr order; Cr
Ly the hailiff against such clzimant
and such prosecuting partys

Froviced that the Court may, on the
hearing of such summons, make such
order fcr the trial and determination
cf the rights of the {arties as it
thinks expedient, and for the custody
in the meanwhile of the prcrerty in
~dispute’ and the cosgts thereof; and
wherse scme thir® perscn claims to be
entitled, under az kill of sale or
ctherwise, t¢ any rroperty so seized

as afcresaid, by way of security for

a debt, the Court may crder a salegf the
whole or part therecf,; upon such terms
as to paymert of the whele or .part cf
the secured debit or ctherwise as it
thinks fit, and may <irect the applica-
ticn of the proceeds of such sale in
such manner, and ypon such terms, as to
such Court may seem just.

Title 44 of the abovementicned La w {8s.547-564) makes

pfov;sioﬁs for and iégulates the proceedings by waf_of Inter-
pleader. py virtue cof 5.558 where a claimant alleges that he

is entitled under a bill of sale or otherwise, to the gools seized
by way of_security for debt,; the Court ox a Judge mayﬁoxéér the

sale of fhe whole or a part thereof, agé:éirect the ég?lica*

tion of the proceeds of the sale in such menper, and wponr such
‘térms, as may Le just. In the instant cgsef_the claimgnts have
alleged that they are enﬁitleﬁ_unéer a £ili of sale to certain

goolCs listed in the schedule thereto, and the judcment creditors
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have, in these Proceedings, relinquished claim to those goods

sc listed.

whole . of those goods,

ang direct thet

be applied in the frllowing manner:-

In the circumstances, I will corder a2 szle of the

the Droceeds of sale

Firstly, for the zayment of all fees charges
and. expenses incurred by the bailiff in taking
possession keeping and selling the goods covered
by the bill of sale. %he bailiff is zuthorised
te Ceduct the amcunts menticmed above in accor—
dance with the yprescrikbed scale of fees.

Secondly, the net proceeds of sale shall Le

paid intc the Treasury to the credit of this suit,

{2} to be applied in satisfacticn of the
defencants® indebtedness to the hcolder
of the biil of sale, Jamaica Export Credit
Insurance Corpcoraticon Limited, the claimants,
and

() the surplus., if any, to ke aprller in

satisfaction ¢f the defendants® indebteéw

ness to the plzintiffs herein, Alcron Develop=-

ment Limited.

I turn an to the goors anﬁ chattels seized’ by the

;rballlff whlch are nct covered by the bill of sale referred to

above,

In particular, I refer tc the 3 motor vehicles which

were seized and have been scld, the Proceeds of sale Leing in

the hands of the bhailiff.

It is clear that the claimants &i¢

not claim these items by the letter dated November 28, 1sts.

That letter reads in rart:-

O0ur client has a Bill cf

assets of antilliean Food
same having been made cn
‘& list of the items

of Sale are shown in the

-Salelt

Sale cver certain
Processors Limited,
the 1st DecemberﬂlSEB.
secured under the Bill

sciseCule to the Bill of



¥e note from the list supélied by you
that of the items levied upen sume ©f these
are included in the items to the Bill cf
fale.
We repcat the claim made by us on behelf of
cur client this morning...o.o..” |
The cnly ctﬁer 1é££ér sent by theléléimants to the
bailiff is exhibited in the affidavit of Audrey Welds, the
Corporate Secretary <i the claimanté and it is dated 30 March,
1587. In my view, it does not lay claim, either specifically
ar Dy inferencéﬂ to the thrée motor vehicies takern in executicn.
The relevant paragraphs of thét letter reéi as fcliows:ﬂ
"in so far.as tﬁree {3} motcy vehicles are
concerned ;, which we unéeréianﬂ yvou have
purpyorted tc sell con March 28, 1%87, we wish
te inform you that any diégcsition‘of the
funcs of the sale constitutes a bréach of
the Companies Act, as a Petition tc wind up
the Company was presented toc the Ccurt by
cur clients on ﬁeéember 12, 1%86. The law
is quite clear on the point that-ény execution
after the ccmmencement of winding wo shall be void toall intents.
The law further provicdes that executicn is
not com?ieted until there has Leen ééizure
'an& sale.” |
I hold that the‘bnly preper constructicn ¢ be put ¢on
the:pérégrabhs sztﬁelélaiﬁants“ letter stated aboﬁé is fhat
it purports to aﬁvise the bailiff of his Cuties and thatrit
dces not purport to lay claim to the m§tor %ehiéles in guesticn.
Rccdr&ingly, the bailiff should gréceeéy-in‘resgect of the sale
of these vehicles, .2s 8609 directs, Viz:~ "All moneys payable
under a judgment levied by éxecutié#; or otherwise under - the
'proceés of the Court, shall be paiédinto the Treasury to the

creéit of the suit, unless the Court ctherwise directs.



The hailiff, however, construed the letter to contzin a
clainm to all the écoés taker Dy him in exrecuticn; and this is
evidenced by his notice to the execution creditors dated 20th
May, 1987. The matter has proceeded on the understanding that
the clzimants did make claim to the prcceeds of sale of the
motor vehicles for the benefit of all the creditors f which
it is one) cof the Antillean Food Ercceéscrs‘ﬁimited { In Receiver-
ship}. The claimants based their clzaim under £25% of the
Companies hAct (Supra) . but in my judgment, such a2 claim fails.,
That section provides, inter alia, that a creditor who has issued
execution against & company which is subsequently wcuﬂé up,
cannct retain the henefits of his execution against thé'liquiéatox
uniess he has cemprleted the executicn before the commencement
¢ the winding up, i.e. both the seizure and sale must have
teen =0 completed. The section places certain restricticison

the rights of an executicon creditor of a company when the company

is weund up, and those restrictions may then relate back to the
commencement of winding up, i.e. the time cf the presentation of the
petition. The section confers a qualified richt on the liguidater,

but in my view, it dees not confer any right a2t all on an executicn
creditor of the compeny unless the Court so crders. The claimants
in this case are nct executicn crediteors nor a liguidator - the
company has ncot een wouncé urr. The provisicns of that secticn
are not gpplicable to the facts in the present case, ncor is the
Memcc case to which I was referred. Accordingly, the claiments®
claim fails. On the agreed facts ¢f this case and in answer to
the questicn pesed, I find that the clziments, as unsecured
creditors ¢f the judgment debtors, do not have a claim tc the
goods belcnging to the judgment debtors and which were seized
uncer a writ ¢f seizure and sale at the instance of the judcment
creditors, and not scld when a petition under the Companies Act
was presented to wind up the affzairs of the judcment delbtors?
COmpany.

Counsel for the bhailiff has suggested that the Court

make @n order protecting the hailiff from zny action in respect



of the éeizure‘anﬁ possession of the goods. I téke that to
mean seizure and possessicn cf the gooés,ﬁhich are covered by
the bill of sale and were in possession of the Lalliff.
The execution creditors ¢id not afmit the ¢1aim of the claimants
before the hearing of this interpleader summons, and so the
bailiff remained in possessicn cf these gﬁcésom Censequeﬁtly,
ne application was made by the hailiff for the crder socucht by
Counsel, nor was it shown that notice was servec on the claimants
of such an intended application as is required Ly 5563 of the
Juéicature {Civil Procedure Code) Law. In the circumstances
T will not make such an order.

. I oome now to the guestion of costs. #As recards the
distress levied oﬁ‘thé'mctor caxrs, the bailiff's fees, cherges
. andé éxéegses i@curred in releticon to thosg items shall be

: 3 . _ , By
deducted from the proceeds of sale of these gocds anc thereafter,

the net proceeds of sale shall be paic intc the Treasury to the

credit of the suit, to be appliel in satisfacticn of the plaintiffs’®

juligment.

. BS regards‘the costs of these proceedings, it is orxdered that

, the claiments ¢o pay the costs of the applicant and cf the

. plaintiffs herein as are occasioned by thesec pr§¢eedings, such
costs te be taxed if not agreed. Certificate for Ceounsel for
the gpplicant ané-the rlaintiffs.

{Special leave granted tc the claimants tc appeal in zccerdance

with $5B57 of the Judicature (Civil Procsdure Code) Law).




