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IN TEE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL HNC. 1:11/8%

COR: THE HOH. MR. JUSTICE CAREY, J.A.
THE EON. MR. JUSTICE DOWNER, J.A.
THE HON. HR. JUSTICE GORDOH, J.A.{(AG.}

BETWEEN CHRISTIAR ORITSETIMEYIN ALELE APPLICANT/LZPPELLANT
AND ROBERT D. HONIBALL
GECRGE A. BROVWH PLAINTIFFS/RESPONDERTE

R.H.4. Henrigques, $.C. & &llan Wood
for Appellant

Dennis Morrison & Mrs. Janet Morgan
for Respondents

4th, 5th, &%th December, 1390 &
14th March, 1951

CAREY, J.h.

Introduction

in this appeal, we are concerned essentially
with the conduct of Mx. CGeorge Brown (one of the respondents)
an Atrtorney-at-Law of some standing who in purported execution
of a judgment debt by way of sale of land proceedings had three
lots of land, two of which belonged to & judgment debtor, vested
in himself and the other respondent as alsc the third plot of
land which belonged to the present appellant, he was in ract
the equitzble owner. The question for the Court is whether
the method Mr. EBrown adopted to achieve this purpose amounted
to fraud within the meaning of section 161 of the Regisﬁration
of Titles Law and therefore nct only capable of defeating the

appellant’s title 19 the land, but also enabling the appellant

0o

o have his name registered as legal owner.

The Procedural History

The appellant wiie is & citizen of the United States

n

of Lmerica, purchased the property, being lot 56 situate at

Cardiff Hall in St. Ann, as far back as the year 19635 fzrom
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£f Hall
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Cardi states Limited. This property was reglstered
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at Volume 107 Register Book ¢f Titles. Some

three vears later, the vendcrs' attorneys-at-Law provided
Mr. Alele‘s ihttorneys-at-Law with the instyrument of transfer
and the duplicate (Certificate of Title. hlthough Mr. zlele
has paid property taxes on the property since that time, he
has never troubled himself to register his transfer for

reasons which are not relevant for the purposes of this appeal.
Then in June 19388, his Attorneys-at-Law advised him that his
Certificate of Title had been cancelled and title issued in

the names of the

o]

resent respondents. He meaant, of course,
his unregistered Certificate of Title.

i can now detail the remarkable process whereby
thiis appellant became dispossessed of his property. In 1§77,
the respondents commenced an action against Cardiff Hall

—

Estates Limited {referred tc hereafter as Cardiff Hall)

claiming danmages in the sum of $38,875 of which $5,000 was the

deposit and the balance interest, in respect of which, judgment

by default was duly entered. The claim was to recover the
deposit on lot No. 30Y being part of Cardiff Hall Plantation

was served with the

b=t

and Unity Pen in £t. ann. Cardifi Hal
writ through its accountant at the registered office of the
company which had however, gone intc voluntary liguidation on

«0th Hovember. 19%75: it was not. "by reascn of

its liabilities,
sble te continue its business.” The creditors of the company
appointed dr. Brian Malr ¢f 2 West srcadia Avenue, Xingston 3

as liguidator. The respondent sir. Brown had threatened legal
proceedings agalnst the company in May 1977 and he was mede
aware by E.h. Lai a Girector of the company by a letter copied
%o him, that the matter was being handled Ly HMair, Russell &
Partners. Certainly, by his own admission, on or about

éth April, 197¢ he was aware that Mr. Mair was the liguidator.
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Mr. Brown deposed th

ir had due notice of
dings........[because] he
nuing responsiblity to

i
monitor proceedings and he was Geemed
d i

On Z5th March, 1978 Cardiff Hall not having appeared

to the wrii, judgment was entered in favour of the respondents

i
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L
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in $9,062.354 and costs. Therezfter, they toox steps to enforce

that judgment by way of sale of lang proceedings. I think it
is right to make it perfectly clear that the sole deponent to all
affidavits Supporting the various summonses or applications was
Mr. Brown: Mr. Honiball's namne was not menticned at any time in
any of dr. Brown's affidaviis. On the face of it, he took all

-

responsibility. On 7th Hovember, 1975 an order for ieave to

5

issue a writ for sale of land was issued in the terms which T

very much regret naving to set them out in full -
"1. The Registrar do make all such

enguiries as may be necessary
pending the issue of the Wrik of
Sale of the Estate and interest
of the Defendant and that the
costs of and incidental to this
application be paid by the
Defendant and that pending such
sale as aforesaid the Judgment
Debt herein be charged upqir the
said lands.

2. That the lana registercd at
Volume 1072 Folio 545 of the
Register Book of Titles be scld
at Public Auction by the Bailiff
cf the Court or failing him by an
Estate Agent to be appointed by
the Registrar.

3. That the lanés registered at
Volume 1072 Folios 316G, 311, 313,
214, 3157333, 338, 341-348
inclusive, 345, 351, 387, 375,
413, 417, 311, 515-g17 inclusive
24, €42, 543, €50, 574 and §75
of the Register Book of Titles ke

sold at a Public auction by the
Bailiff of the Court or failing
him by an Estate agent to be
appointed oy the Registrar,
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That the lands registered at
Volume 1087% Folios $82 - G5
inclusive, %87 and ¢5%5 inclusive
oe sola at a Public Auction by
thne Bailiff cf the Court or
failing him by an Estate hgent
to be appcinted by the Registrar.

That the lands registered at
Volume 1103 Folios 3%2 - 491
inclusive be scld at Public
Asuction by the 5ailiff of the
Court cr failing him Ly an
Estate Agent to be appointed by
the Registrar.

That the Plaintiffs or either
of them be permitred to actend
the aAuction Sale and bid for the
purchaser or purchasers thereof.

That the Plaintiffs' Attorneys-
at-Law, Milholland, &Lshenheim &
Stone have the carriage of sale,
that the remuneration of the
auctioneer be a commission of 5%
of the sale price if the pioperty
is gold cr & withdrawal fee to
be fixed on the hearing of this
summons if the property is not
50ld together with a sum to be
fixed on the hearing of the
summons for his disbursements
for advertising.

That the Reserve price to be the
summ fixed by the Registrar.
That upon such sale as aforesaid
the purchase money of the said 1
be applied in the following manner:-
(a) In payment of all taxzes

accrued due on the said land.

(b} In payment of the fees of
the auctlioneer and
disbursements for advertising
and the cost of any transfer
in pursuance of such sale.

(c} ZIn payment of the costs of
this acticon and of execution.

{d) If any encuiries arve ordered
and it appears on such
enquiries that there is any
debt which is charged on the
lands, in payment of the sum
s¢ chaxyed oxr, if there be more
than one according to their
respective pricrities.



{e} in payment of the Judgment
entered herein in favour of
the Plaintiffs together with
interest at $¢.00 per centum
per annum and any balance
ouistanding to be paid to the
Defendant.”

We do not know why it would be necessary to put up for
sale sc many lots of land, but one commeni could be made.

included in the numerocus lots being put up for sale was the

&
3

appellant’s lot,; viz that registered at Volume 1072 Folio 413,

ing to kr. Brown,

fls

see paragraph 3 of the order for leave. Accor

W

at tne Registrar®s enguiry held on 30th June, 1951 pursuant to
that order, it was fcound that a1l the iands mentioned therein
were charged and encumbered except one lot registered at Volumne
1072 Folio ¢45. This statement as to lots being charged and
encumbered could hardly be true of the appellant’s land. Be
that as it may, this affidavit continued as follows -

[H

Accordingly. we proceeded against
that property alone {i.e. thai recistered
at Vol. 1072 F, 0«5 with leave to proceed
against the other lands in the event +that
we had o recover the full sum of the
Judgrient dept.®

<n the event, Mr. Brown said,; between October 1581 and October 1985

several attempts to dispose of that land by public suction proved

i

abortive, but both respondents did purcnase the propertcy at a
price beyond the resarve price. HMatters did nct end there

hoewever. When thev endeavoured to register the land. they

discovered that it had been acguired by a third party. Their
Jjudgment remained unsatisfied.

Thus far the procedure adopted by the respondents was
entirely correct because it is authorised by the Civil Procedure
Code Law - sectiocns 621 - 623 ~ Zxecution by Sale of Real
Property.

These events prompted Mr. Brown in 1936 te proceed against

three lots of land viz, lots reyistered at Volume 1072 Folio 413



the appellant’s land) Volume 1372 Folioc 074 and Volume 11(3

3

Folio 3%4; “"under leave reserved to proceed zgainst the other
lands mentioned in the crder of 7th Hovenber, 1379.% “%hat
crder which is set out earlier in this judgment does not
appear to me, to express any such reservation.

fle deposec that the proceeds of these three lots would
be adeguate tc cover ithe judgment debt. Aan crder for the
issue of a writ for sale was made by the I
in respect of these three lots. The Registrar was further

crdered t¢c make the usual enguiries of the estate and interest

=t

Hall Estates Limited was certified o be $14,128.43. There
wa® however no crder for the fixing of a reserve price nor the
manner in which the purchase price should be applied, but it

reguired thasl

(a}

4. That the Registrar of Titles do
cancel the Certificates of Title to
the lands and issue & new Certificate

cf Title and the duplicate thereof in

the names of the Plaintiffs or their

noemineel(s) should the Plaintiffs

purchase the said lands." [ Emphasis
upplied]

—

The nexit significant event in =this unfoldin

executicn

[

- -

drama was the issue on £ {th November 1%87 of a summens for

e
0

-
[

leave tc issue a writ for sale of land and for an crder that -

"l. i Certificate of Sale of Land be
issued in the names of the
Plaintiff gainst lands registered
at Volume 2 rolio 413: Volume
L0072 Foli and ¥olume 1103
Tolio, 354 iect to existi
ERCUMLTAR SHLISLiRG

2. That the terms of +ha Grder of the
Court dsted the 2ith day of April,
1587 be accordingly varied.



“3. That the Registrar of Titles do
cancel Certificates of Title to

the lands mentioned above and
the new Certificates and the
Duplicates thersof be issued in
the names of the Plaintiffs or
their nominees subject to any

existing encumbrances.®

2n corder in
on 1¥th December, 1957. is stated
support of the summens was sworn to,
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significant pa

*1li. 7That leave sSought
the 24th ipril, ioss.

terms of that summons

o~

was made by the Master

before the affidavit in

< v ™y m
2y Mr. Brown. The

are the last four, which appear below -

wag obtained on
Under the terms

of that Order the Plaintiffs were

cbliged to proceed to =
held on the 10th March, 1937,
{Ag.] certified
the amount due from
Plaintiffs to the

T -

which was
The Deputy Registrar
that {inter aliz}
the Defendant to the
10th March, 1987 was

1z.

Luctioneer on at least
and that
perties by that method
be dispcsed of by

51
That it is a further
said Order that the lands
of by Public zuction Ly a

failing disposal of

Private

second Enguiry

4,125.43,

term of the
be disposed
Private

two occasions
the pro-
that the lands
Treaty with

leave to the Plaintiffs to attend and

bid at the Auctions.

13. That the int
that under the ‘NS
Order dated the
it proved impossible
lands registereg at

[

la
te
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fis verily believe
of the previous
<¢th October, 1941 when
to dispose of the
Volume 1672

Folio

€45 by Public Atction that this

exercise shali also be
Protract the execution
eéntered nine years

the Plaintiffe
ume 1072 Folio
and Volume

413;

Mr. Brown filed

{paragzaph 2) he deposed as follows

ago.
That alternatively,

leave for +the Court to i1
Szle of Land

1103 Folio 3
(1sling encumbrznces menticned

an affidavit of value.

futile and further
¢t this Judgment

in the names

re lands registered at

it72 Folic
24 subject o

Voliume

in the relevant paragraph,




[nd

E. i Leg to refer te my
iled herein Gated the Z7th Cctober,

987 anc heg te state r

verily believe that the

registered at Volume 1072 Folic 241

Volume 1572 Folio 674 and Volume

1103 Folio 3%4 are together worth no

b4

more than $iv,8008.0¢,

bk
2

-

Having chtained by judicial process the order he sought, he

-3

cubmitted to the Registrar of Titles a Declaration, the

lso be set ocut -

Cu

relevant portione of which must

"Z. I beg to refar to an Order of
the Supreme Court of Judicature of
Jamaica dated the 1ith December, 1987
i ewith and in particular to
paragraph 3 wherein it is ordered
that the Registrar of Titles do cancel
Certificate cof Title registered at
Volume 1072 Folio 413 and twe others
and to igsue in place therecof z new
Certificate of Title in the names of
the Plaintiffs who are ROBEXT 0. HONNIBALL
AND GEURGE A. DROWH, the declarant.

hereby reguest that the said new
icate of Titles be issued with

41 R
{A

MR
£ e b
5 kb

b el

4. I am informed and verily believe
that the said lands registered at
Velume 107z Folio 212 is valued at no

more than 3,5006.00.

v

The Registrar of Titles acted persuant to the order of the

Master and did as he was bid,

The Hearing

When Dr. Alele was advised that he no longer had any

right or title to his lot, he filed a motion in the Suit C.L.
1877/415G Robert D. Honiball, George &. Evown v. Cardiff Hall

Estates Limited. He sought the following relief -

il

+. An Order giving the sa;
CHRISTIAN ORITSETIMEYIN ALELE
liberty to intervene as an
interested party in sSuit ¢.L
H-150 of 1977 commenced by
Robert U. Eoniball ang
Jeorge i, Brown against Cardifs
Hzall Estates Limited and to ke
joined as Second Defendant to
the s=aid action, and

5 A
-

s



"Z2. An Crder setting aside the Ex Parte
Cxder of the Learned Master dated
the 10th day of December 1957 in
the said action and alsc seiting
aside the cancellation ¢f the
Certificates of Title registered at
Velume 1072 Felic 413 for the land
known as Lot 2% Cardiff Hall Estates
in the Parish of “aint Ann, and
setting aside the issue of
Certificate of Title registered at
Voelume 1288 Folio 881 for the said
iznd in the names of the Plaintiffs
and setting aside the “udgment in
favour of the Plaintiffs entered in
default of appearance on Harch 29

) Ead W
1587¢.
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J; having heard submissicns on 1Zth and 18th

-F

October, 19€2 delivered his judgment on 1&th December, dismissing

b

M
o
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the appellant's motion. The present

)
]

P is taken against—

that judgment and order. The appeal raises for consideration

4

a matter of procedure, viz, whether the appellant had any locus

stand

et

to intervene to set aside the orders made by
Master Vanderpump vesting the appellant’s lot of land in the
respondents. t also raises the guestion of law which ¥ have

identified at the cutset of this judgment.,

The Procedural guestion

The first order sought by the appellant cn his motion
was for liberty to intervene as an interested party in the suit

by the respondents against Cardiff Hall. The appellant justified

N this course in reliance on Section 93 of the Civil Procedure Code

which provides as follows -

"S3. It shall not be necessary that
every defendant shall be interested
as to all the relief prayed for, or
as to every cause of action included
in any proceeding against him; but
the Court or a Judge may make such
order as may appear just to prevent
any defendant from being embarrassed
Sr pul to expense by being reguired
to attend any proceedings in which he
may have no interest.”



Counsel argued by reference to a gloss to a similar rule in
zdded as a party who is directly affected, either legally or

financially by any order wnich may be made in the action.

Gurtner v. Circunit [19¢6¢] 2 Q.B. %87: 1 A1l E.R. 328.
The learned judge in the Ccurt below held that the

appellant had no lccus standil because he was not a person
within the contemplation of Section 151 {&) of the Registration
of Titles Act. The provision is in these terms -

"15i. Ko action of ejectment or other
action, suit or proceading, for the
recovery of any land shall lie or be
sustained against the person
registered as proprietor thereof under
the preovisions of this Act, except in
any of the following cases, that is to
say -
(a}; C)eonmaeccncnsncssscsssonnssnacaoss
(d} The case of & person deprived

of any land by fraud as

against the person registered

as proprietor of such land

through fraud, or as against

a person deriving otherwise than
as a transferee bona fide for
value from or through a person
8¢ registerad through fraud.®

That approach was wholly irrelevant to the guestion of locus
stanci, for anyone who allsges fraud, has locus standi. G3Te
that as it may, in my view, this guestion is largely of

academic interest. The issue between the appellant and the

respondents is whether the title registered in the names of

Fh

the respondents can be defeated by the fraud alleged against
then. That issue was determined by the judge, not as a
preliminary issue, but as the substantive matter before him.
The appellant had no nsed to apply to be joined as =z
party in the proceedings against Cardiff Hall. He was
entitled to proceed against these respondents, not indirectly,

in a suit involving Cardiff Hall, but directly by way of an



application to set aside the registration on the basis of fraud
Titles hct. No cne
sought to suggest in argument, that & motion wWas an inappropriate

method of proceeding against these respondents. The practical

o]

effect of the appellant’s procedure of & motion seeking
{inter alia) tc intervene, in my judgment, amounts tc the same

as if he had proceedec directly. This circuitcous route which

3

the appellant choose pales inte insignificance and merges into
+he real issue which fell to be determined, namely, whether the
appellant could prove frxaud. 1 suspect the reason for ithe
procedure adopted Ly the appeliant, which as I think to be
perfectly understandable, was & belief that the appellant needed
to set aside the orders of the Master vesting title of the
appellant's land in the respondents before dealing with the
respondents on the basis of their alleged frauc. But really this
provision under secticn %3 the Civil Procedure Code does not allow
intervention in & suitv when all isgues have been disposea of
and judgment satisfied. It is too late to intervene when
lis finis.

The learned ‘judge came to the view that the appelliant
had no locus standi because he found no fraud on the paxt of the
respondents. But in that exercise which he werformed, he was
constrained to consider the matter of substance imperfectl

.

spelled out in the relief sought by the appe

-

lant in paragraph 2

iminary isstez.

of his Metion. 1t was not truly a pre

'—J

b

The approach of the Judge and
the issue of fraud

Mr. Wood who argued this issue, said that Mr. Brown,
the sole deponent in the affidavit in support of the suUMmMOnRS
whereby the appellant’s lot of land was vested in the respondents;
acted recklessly in giving a2 valuation on the property. He

pointed out that although Hr. Brown claimed no skill as & valuer,



he nevertneless failed to obtain an independent valuation.
Further, for his own interest, he assumed the burden of providing
a valuaticon which was self serving and vital in order to vest

the land in nimself.

cs--. The plaintiff, Georgye A. 3rown,
in an aifidavit dated December 7, 1557

s
swore, inter ali follows:

p_s
o
73}

I beg to refer to my affidavit
filed herein dated the

Z27th COctober, 1987 and bes to
state further _Pat i ve f;L

registered at Volume 1672
Folio 413, Volume 1072

Folio €74 and Volume 1103
Folic 39%4 are together werth
no more than $15,0606.80.¢

Cubsequently,; in a declaration dated
January 19, 1982, the same plaintiff
declared as fol

"I am informed and verily
believed that the said lands

registered at Volums 1072
Folio 213 is wvalued at no more
chan $3,530.00.°

Counsel for the applicant severely
criticise’ these two valuations cof the
plainTiff, Brown, and pointed to two
valuations of Lot 96 which were
furnished on the applicant®s behalf.
The first of these relates tc an
inspection ©f Let 94 which was done
on July 27, 1988 and which resulted
i1 the _properiy being valued as of

y 4’.! 1987 at 310U;U‘3§..()G, the
second valuation which was in

respect ¢f an inspection done con
beptember 3, 1%53% valued the property
as at that date at $250,000.90.

Both valuations, it is to be csb.served.7
post-cated all the steps taken Ly the
plaintiffs to become registerad
proprietors of Lot 95. It is
therefore, impossible to contend thatb
the ;la;nt;ffsg or either one of them,
tnew or ought tu have known of ihese
valuations at the time that they
{the plaintiffs) were seeking to
acquire Lot 38. It is a notorious
fact that in the decade 1970 - 1930

-‘ ¥

f-a |-



"the value of land in Jamaica
depreciated greatly and that this
phencmencn applied igland-wide.
Upvionsly, the Cardiff Hall Estates
shbclf‘aion in Eaint snn did not
escape this general cpreciation,
hence the Aifficulty MHLCh the
plalntLLLs encountered

de

e dispose oI the Lan” registered at
Volume 1472 Folio £45, and the fear

t..i{:».}a. ?’“D&zg“d

that theyv would experlience
(¥

similar difficulty in selling Lot ¢

and the ocher lands, a1l of wiaich
Iormed part of the game sub-~divigion.
it is, too, to be remembered tnat by

the time the plaintiffs resorited ToO
sale of land prcceedings the total

sum of the judcnent deot and costs
owing to them had increased with the
accretion of inierest to an amcunt

of 314, iz also to be noted
that 1o making the affidavit and
ceclaration above referred to the
plaintiff, Geovge A. Brown, prefaced
his valuations, in the one by the
words ‘I verily believe' and in the
other by the words 'I am informed
and verily believe’. This suggests
that in both insvances he was
speaiing as to information given to
him rather tnan from information
within his personal knowledge.

128 AT g
P LG S -

5

The

guestion is, did he hold an honest
belief the starements mzde in
these two documents? In this regaxd

I agree with the submission of
counsel for the plaintiffs that an
honest belief, no matter how un-
reascnable, cannot ceonstitute freauad.
In the circumstances of this case,;
and bearing in mind the fact that
the onus is on the applicant to
prove fraud, I cannot say that the
plaintiff, George L. Brown, did not
honestly welieve the contents of
these two decuments which he made.®
It cannot b

[¢]

‘ed to have done,

orea as the judge

appeay

that the

evidence

Fh

<

aluation was provided by this respondent

rson who 4id not

R

pretend to any skill or expertise

and. Such

I‘.J

in valuing a valuation was ncot an independent

valuation given by an expert in the field. It was, with respect,

encirely valueless. Hor was the judge entitled to take judicial

notice of depreciated land values in any decade., The rice and
fall of land values is not a "nocorious fact’, which obviates



the need tc call evidence. The point at issue was the value

cof land at the material time the affidavit wes made. The

jad

judge’s personal knowledge of the value of land at any given
time in historical terme cannct be of & fact of which he can
take judicial notice. Further, in disagreement with the judge,
it is nothing tc the value cf the document that the evidence
was hearsay. Such hearsay svidence is indeed allowable but
only wnere the deponent sets out the scurce of the information
and the greunds cof beliei. BSee section 433 the Civil Procedure
Code. With respect to this affidavit albeit choroughly
werthless, it was put forward by the respondent Brown with the
intencion that the Court should act upon ithe representatciocn
therein contained. The valuztion of'the lands, in respect of
o have vested in his name

. wilch Mr. prown was seeking leave

U

g2

anu that of the other respondent, was a wmattver of importance,
because, based solely on HMr. Brown's valuation, they would be
acguiring lands of the Jjudgment debitor in area, far greater
than that parcel which they had unsuccessiully sought to
purchase. i will return to this point hereafter.

seen in this light, the possibility of fraud is
manifest. But the matter does not ¢nd there., The respondent
Brown used as well, a procedure tc have the land vested in
himself, that has no warrant at law. He can hardly plead
ignorance. He knew the procedure of sale of land. He had

invoked it a few short vear

n
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judgment debit. He is an Ltiorney-at-Law. Lgncrantia iuri

haud excusat applies te all citizens alike, but he knew the

ot

His conduct cannoi, in the circumstances, be regarded

a

iy

negligent: it was deliberate. It seems to me that the

entire conduct of this respondent calls for scrutiny as it

velates to his registering thne appellant's land in his name.



No whnere in the learned judge's judgment did he address
the guesticn that the respondents® method of execution to
judgment was unsupportable and that therefcre HMaster Vandespump
had no jurisdiction whatever to vest the appeilant’s land in
the respondents. Indeed, the impressicn created by the judge;

I

was that {a} the depreciation in land values ana k) the previous

S

bortive attempis to Gispose of other of the judgment debior's

3l

lands reandered it perfectly correct to vest land in a judgment
creditcr without any sale whatever taxing place. I have no
doubt that if the judge had considered for a moment that the
procesdings by way of sale of land, involve necessarily a sale,
the fruits of which would sacisfy the debt and the balance, if
any, returned toc the debtor, he would not have dealt with the
matter in the wholly regrectable and unsatisfactory way he did.
He wag content to say, as the extract from his judgment shows,
that once the respondent had a registered title, the manner of
that regisiration was an irrelevant issue, In the situation
which occurred, viz, on a valuation of the lots put at less
than the judgment debt, it permitted the lands to be vested in
the respondents as judgment creditors. In this way, other lands
of the judgment debtor could be vested in the respondents until
all the judgment debtor’s lands were similarly acguired. But
take the contrary situation where the value of lands being vested,
exceeded the debt, how would the difference be refunded? Would
that refund manifest itself in the return ¢f & portion of the
land or in money? Whatever the circumstances, the value placed
on the land would be that of the respondent My. Zrown.

Having succeeded by the oider of Master Vanderpump
dated 10th December, 1287 in cbtaining the necessary certificate
of sale ¢f the three lots, he then applied to the Registrar of
Titles to transfer title of one of these, the appellant's in

the names of himself and the other respondent. He served upon



the Registrar of Titles, a document intituled Certificate
for Bale of Land. It was accompanied by a declaraticn which
values the appellant‘’s land "at no more chan $3,534." The
certificate recites that the respondents have been declared
“the purchasers on the 10th day of December, 1987 of the right,
titles and interest of Cardiff Hall Estates Linited........".
Clearly there had been no sale. iccordingly, there
could be no purchase. The respondents were not purchasers of
any interest in the judgment debtor's land. They had most
assuredly acquired the judgmeni debtor’'s land and the other
two lots but those lots had not been “purchased.” It would be
& gross misuse of language to term that acguisition, a purchase.
Tc so describe if, is far from the truth.
But more importantly, that use of word "purchaser” is

not supportable in law. "Sale” is co-velative to "purchase.”

per Channell J., West London Syndicate v. IYnland Revenue

Commissicners (1553} 2 ¢.3. 507 “and prima facie, means z sale

-,

in point of law.......". 3 "sale® means the exchanging

fd

effectua
of preperty for money and applies to a sale of land and to a
sale of chattels eqgually. ap agreement to extinguish an
existing debt if land is transferred, is not a contract for the

sale of land. Simpson v. Connelly 11953} 1 W.L.R. %11. It is

0

clear from these statements of the law that a sale requires a
consensus ad idem between two parties and consideration. The
Registration of Titles act does not give to the word "purchaser"
any statutory definition. It therefore bears the same meaning
as in the ordinary use of language.,

The issue of that certificate in my view, was entirely
misleading. The respondent Brown knew that there had been no

purchase but nevertheless, submitted a document which he knew

©
A

to be false in order to have title transferred o himself and

0

the other respondent. Regrettably, the judge below never
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addressed nis ming to this aspect of the case. He considered
Mr. Brown's valuations valid and held that the respendent had an
honest belief in his valuation. That, he concluded, could not
amount to fraud. Regrettably, the importance of this document

was never addressed by the judge. Lf the conduct of the

ot

respondent in registering the lots in his name was under
exaimination, then this document which was the proximate cause of

the registration could hardl attention.

kel
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There is ancther matter which bears exanination. The

liguidation. & liguidator Mr. Brian Mair had been appointed but
he had migrated o the knowledge of the respondents. Ko
appearance was ever entered to any of the proceedings initiated
by the respondents either to obtain judgment or to recover the
fruits of their ijudagment. The guestion of service of the

proceedings in this connection is, think,; of significance.

Fl

Service of the writ issued by the respondents against
the company was effected by handing the writ to a "Mr. G. West,
Accounts”™ on leth Wovember, 1977 at the company's registered
office. But service was never effected on the liguidator. He
had long since migrated to the United States. The respongent
Brown was well aware that Mr. Brian Mair was the liguidator

r
-

o

Cardiff Hall and that he had migrated. His view was that i{ was
the liquidator's responsibility to monitor service on the

company itself.

A5 a lawyer, he would be well aware that in those

be the liguidator, whoever he might be,

€1

circumstances, it woul
whe would have the power tc deal with the claim being made
by himself and the other respondent. See section 224 {1} {e) andg

(£} of the Companies Act which is very relevant in this regard.
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¥224.— (1) The liguidator in a
winding up by the Court shall have

power with the sanciion either of
the Couxrt or of the committee of

inspection—
{ ,...w)
1 Vi) 2 o 2 0 0 0 2 0 ¢ v 8 B O D b e v e o 0 0 B

{e; to make any COHQ*OﬂLbe or
arrangenent with creditors
or persons claiming to Le
Creditors, o:-hxvéng or alleging
themselves ©o have any claim,
nresent o0r future, certain
or contingeny, ascertained or
:c;ndlnr only in damages
against the company, or whereby
the co;pan may pe rendered

lizble;

(1 to compromise all calls and
liabilivies to calls, debis,
and llabilities capable of
resulting in debts, and all
claims, present or future,
certvain or contingent.
ascertained or sounding only

N
in damagesg subsisting ox
gupposed to subsist between
the company and a contributery,
or alleged contributery, ox
other debtor or person
apbrehending liability to the
Ccompany, and all guesctions in
any way relating to or azffecting
the assets or the w;na¢hg up of
the coapany, on zuch terms as
may oe agreed, and take any
securltg Zor the discharge of
any such call, debi, liability
or claim, and gilve = completc
wischarge in respect thereof.

Sut nowhere in any affidavit has he stated as & fact how servic
was effected upon the liquidator. incidentall 1y, it would seem
©o me that i1f he was seriously interested in complecion of the
szle agreement. he would have included a claim fou specific
perrormance oput curiously he only claimed to recover the
deposit with interest therecn. This conauct; i would incline
to think cuxious, if not highly suggestive. Cardiff Hall,

he was aware, owned several lots. Une is encitled o ask what

Teascn could the company have for not completing the sale if

}--J

the liguidator who had sole power to make arrangements with
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reditors, had been advised of the company's liability.

ogicall Lt stood te gain. That julgment thereafter

l-_“é

o

entered in default of appearance, could scarcely cause any
surprise with that beginning. Such evidence as appezrs on

the recerd in regard to notification of Zale of Land proceedings
cn 14th December, 1987 shows that a notification was forwarded

at an address at which the

*_J
‘_J
te
[}
|,.‘I
y
Gl
“
0]
N
o]
1]
1._,
1
el
ﬂ\
[
{
W
u
I
)
I
e
8]
x
o
H
i
‘..(
®
a1
&)
B3
o
o
n
|..J
]
(]
i}]
w
i
«
E_l
8

4 West Wirxland Heights. This could not be regarded as
effective service for the likelihcood of the proceedings being
brought to the attention of the liguidator was guite remote.
M», Henrigues had argued that the hearings regarding the
various sale of land proceed.ngs were ex parte applications.
I do not suppose it would be inaccurate to describe the hearings
as ex parte if it can be concluded that it was never intended
to serve the proceedings on the liguidator. But service in
this case, was obligatory

In his Jjudgment zt p. 9%, Walker J, referred to & note
on the United Kingdom R.3.C. Crier &% rule 3/% which

"Company in Ligquidation.——Whsare

an order has been made for winding

up leave to commence proceedings must
first be cobtained from the Court which

made the order (Lo1par1ea Act, 184i8,

riv 2

on the QUldutO_q in voluntary
liguldatlon nc leave is required {Tandberg
v. Strand Wood Co., Sucrley, J.
tunreported); april 10, 1905}, and the
writ may be served on the liguidator or

on tThe company.”

It makes a distinction between service on a company under
veluntary winding up and one by the Court. In the latter
leave to continue proceedings 1s necessary from the Court and

the writ is served personally on the liguidator. In the former,

the writ way be served on either the company or the liguidator.
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Documents being served on & company may be delivered at the

registered office or senht there by registered mail: section 370

=
u;

(]

=
[

Companies Act. 5o far as the liguidator is cencerned, X
understancé the ncte to mean that in both types of liguidation,
service on the liguidatocr is personal.

although it cannot be stated definitively that service
of &ll documents on a liguidator must be personal, there seems
little doubtv that he too should be served. In the instant case;
the respondent Zrown knew that the company was no longer
carrying on business and he was aware 25 well of the identity of
the liguicdator. He never attempted to serve the liguidator
personally and the reason therefor is not far to seek. He was
of opinion that the liguicdator had the responsibility of

"monitoring proceedings

[

gainst the company." The liquidator

was “deemed served with all proceedings relating te the writ
for sale of land under the Rules of the Companies hct." in

one instance only, was notice of proceedings set for
i10th December, 1%57 sent +o the iiquidator and then at an addéress
viz 4 West Kirkland Heights which.was not his correct address.

In the circumstances of this crz

L

. this respondent knew the true

facts with regard te Cardiff Hall. He did not in fact serve

the liguidatcr. His non-service on the liguidatox is, in my
view an element to be considered in determining whether fraud

exisved.

H

it is not inappropriate to observe that at no time in
the affidavits seeking leave to issue writs Tor sale, did
Mr. Brown bring tc the Court's attention the fact that the
Company was Iin liguidation. s an attorney of some experience,
he would not be unaware of the rights of other creditors where

& company is in liguidation. For example see section 299(i) of the

e

-
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Companies Act which provides -

"229 —{1) Where & creditor has

ssued execution against Lhe goods or
1ana of a company or has attachad
any debl due to the company, and the
company 1s subsegquently wound up, he
shall not be entitled to retain the
benefitv of the execution or atctach-
ment: against the liguidator in the
winding up of the company unless he
has completed the execution or
attachrent before the commencement of
the winding up.”

This coincidence of failure by the respondent My, Brown,

ank disclosure to the Court which resulis in

I“1

to make full and

considerable benefit to him, is, in my Sjudgment, nct withouc

o

Y

significance. 1 am not concerned with a lay-man but with a lawyer,

The conclusion seems inevitable that the concartenation of events
which I have identified, represéented this respondent®s

modus operangi te acyuire, tie judgment debtor‘s property and

as well, the appellant's in extinguishment of his deposit. It

is incredulous that a prospective purchaser of one leot of land

who sues to recover the deposit on that lot ends up owning not

one lot, but thrze lots which he alleges Lelong to the vendor

without purchasing any of them. But it is beyond incredulity

wihen one of the acguisitions in reality formed no part of the
ets of the vendo:i.

The statement of affairs of the company which is a public
document was duly filed by the liguidator of the conpany on
2Zznd May, 1975. Among the documents filed was a schedule of
unsold lots, ané these did not include the appellant®s lot
No. 9¢. Hr. Brown did not feel obliged to make enguiries in
this regard at the Registrar of Companies for if he had
prudently done so, he must have observed that omission. His
check was at the Registrar of Titles where he found that there
had been no transfer of this lot. My, Brown well knew that

the judgment debtor was in liguidation. &®ut he shut his eyes to



what was required of any creditor with his xnowledge of the true
status of the company. He propcrly ought tc have made

enguiries at the Registrar of Companies to satisfy himself as

to the company's land assets. The discrepancy would have put
him on enquiry because he had an earlier experience in which

a iotv registered at Volume 1072 Folio 945 wiich both respondents
had purchased at a price beyond the zeserve pr rice could not
be registered, because it had been acguired by some third party.
This lot curiocusly enough, was not among the judgment debtor's
list of unsold lots. A&t the Sale of Land enguiry before the
Registrar, Ms. Brown was obliged to disclose that the juagment
debtor was in liguication. 2Zut he did not. He could not ignore
rhe fact that for all he knew, the ccmpany may have indeed

cen dissolved at the time. I have, of course, no evidence
whether it was or not, and I do not suggest it was.

Conclusion

The appellant cannot succeed in recovering his land

unless he brings himself within section 1¢l (d) of the
Registration of Titles Act -

"16i. o actieon of ejectment or
cther action, suit or proceeding, for
+he recovery of any land shall lie or
be sustained against the person
regiscered as pIObr’etOi thereof undexr
Lhe provisions of this act, except in
any of the following cases, that is

to say—

(& = C)evocucaoscsocsccanoneanscssa

(a) the case of a person deprived
of any land by fraud as against
the person registered as

1

propristor of such land through
fraud, or as against a person
deriving otherwise than as a
transferee bona fide for value
from or through a person so
registered through fraud;”

o
h
e
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raud is not cefined in the Registration of Titles Act but in
similar statutes in Hew Zealand, it has been interpreted as
meaning actuzl fraud, not constructive or eguitalkle fraud.

The locus classicus often relied on, is Assets Co. v. Mere Roihi

12905) &#.C. 17¢ at p. 210. There Lord Linalev stated the law

in these terms -
F e ssese 0y Efraud in these acis is
meant actual fraud, L.e., dishonesiy
ci some sort, not what is called
constructive or eguitable fraud—an
unfortunate expression ant one very
apt to mislead, but often used, for
want of & better term, to denote
transactions having conseguences in
equity similar to those which flow
from fraud. Fuither, it appears to
their uordsh¢ys that the fraud which
nust be proved in ordexr teo invalidate
the title of a recgistered purchaser
for value, whether he buys from a
pricr registered owner cor from a
person claiming under & title
certified under the Wative Land Acts,
must be brought home to the person
whosé registered title is impeached
or to his agents. Fraud by persons
from whom he claims does not affect
him unless knowledge of i1t ig
breought home to him or his agents.
The mere Ifact that he might have
found out fraud if he had been more
v191*anu and had made further
inguiries which he omitted to make,
does not of itself prove fraud on
his part. 3But if it be shewn that
his suspiciecns were aroused, and
vhat he abstained from making
inguiries for fear of learning the
truth, the case i1s very different,
and fraud may be properly ascribed
tec him. & person who presents for
registration a docwmnent which is
Forged or has been fraudulently
Or improperly obtalned is not guilty
of fraud if he honestly beliesves it
to be a genuine document which can
be pcoperly acted upon.”

[y’

This case was followed by this Court in Timoll-Uylett v. Timoll

5.C.C.A. 28/76 {unreported) 5th December, 19%4. Kerr J.A.



delivering the judgment of the Court said - at p.

<

1

L accept as a correct statement
that "fraud” in the Registraticn of
Titles Act means actual fraud i.e.
“dishonesty of scme sort" - but the
guestion will always be “what sort?”

¥ therafore accept that in this connection, fraud
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conscicus acte of

dishonesty on the part of the registered

proprieter. There ig one other point which i think need to e

made at this poi
distinction is t
applicant for re

registered propr

per Kery J.a. {1
the respondent B

The text
regard. We were
Torrens Title in
At pp. 802 ~ 603

fraud as folicws

ne and was illusirated in the case cited. A

o be made between the case of an original
gistration and a party dealing with the
ietor.

o e......while the transferee need not
concern himself with matiters behind the
screen provided by the Cercvificate of
Title the original applicant cannot use
the certificate to shield his own mala
fides in procuring the Registered Title.
di1s position ig clearly nct as sheltered
as for example the bona fide purchaser
for value who takes under a title which
on the face of it is free from fault.”

%

bid} at p. 6. In this case, the concern 1s with

rown, an original applicant.

book writers do provide some assistance in this
referred to the Law and Practice relating to
sustralasia by E.A. Francis Volume 1 (1872 ed.).

of that work, he sums up the legal position of

Z
of what constitutes fraud, nor, it
eems, is any such definition possible.

2. Fraud, for the purposes of these
provisions . must be actual and not
constructive or eguitable fraud.

3. Fraud must inveolve an element of
dishonesiy or moral turpitude.



g, dotice of the existence of

any trust, or unregistered instrument,
does not of itself conscitute fraud;
but may Le an element in the establish-
ment of the exiscence of fraud.

5. sbstaining from inguiry, when
suspicicens have been aroused, may
constitute fraud.

G. The presentation for registration
of & forged or fraudulently obtained
instrument does not constitute fraud if
the person presenting it honestly
believes it to be a genuine document.
7. The fraud to which the sections

refer is that of the registered
proprietor or his agent.

o

8. Gross negligence without mala fides

will not be regarded as fraud in New

Zealand, or, it seems, in Australia.”
{ accept this summary cs useful guidelines, relevant to the
propexr consideration of the defeasibilicy by fraud of title
under the Torrens system of registration of land which applies
in this country.

Before applying these principles to the facts and

circumstances of the instant Case, 1 nust deal with the case

of Boyd v. Wellingtcon Corporation (1924} W.Z.L.R. 1174 which

was cited to us,

e
i

—

-

that case the plaintiff sought a
declaration that a Proclamation vesting the plaintiff's land
in the defendant was void for want of compliance with certain
manaatory statutocr reguiremenis, that the registration of the
Proclamation was fraudulently or ctherwise wiongfully obtained
and that the plaintiff was entitled to have the Landg Transfexr

Register corrected and rectified

o}
ol
k<

the removal therefrom of

b=y

the entyy of such registration. It wa

o

n

neld that even assuming
the Proclamation t¢ be veid, its registration under the Land
Transfer Act had conferred on the Corporaticn, in the absence

of fraud, an indefeasible title co the land affected, The

Court also held that there was no evidence of fraud. it was
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contended before us that the instant case and the case cited
were on all fours and accordingly the appellant’s claim should
similarly be dismissed,

That case 1s authority for the proposition that any

person wio without fraud, succeeds in procuring himself to

oy

@ registered a proprietor c¢f land under the Act (in Jamaica,
the Registration of Titles Act) has an indefeasible title

whether he is & purchaser for value or not and although the

decuments which form the basis of his registration are absolutely
incperative in themselves. We will see in a moinent whether
thig principle enures to the benefit of the respondents.

Were the respondents registered as proprietors cof the
appellant's land through fraud? In order to have their names
registered as proprietors, the respondent EBrown submitted
{inter zlia) two documents which form pari of the Record, viz:

(i) Certificate for Sale of Land;

(21} Declaration of George Brown.
it is, I fear, necessary to recite the material portions of the
contents that -

"TC:  The Registrar of Titles

This is to certify that
RCDBERY D. HOWIBALL of 1 {reat House
Boulevard, Kingston € in the parish
of Saint andrew, Businessz Executive
and GEURGE ALFRED BROWN of @ Wagner
avenue, Kingston 8 in the parish of
Saint Andrew, Attorney-at-Law, have
been Geclared the Purchasers on the
10th day of Cecember, 1957 of the
right, titles and interest of
Cardiff Hall Estates Limited, a
Company duly incorporated in Jamaica
with its registered office at _
35 Trafalgar Road, Xingster 10 in thé
parish ¢f Baint Andrew in the land
mentioned and described in Certificates
of Title registered at Volume 1072
Folio 413, Volume 1072 Folio $74 and
Volume 1163 Folio 3%4 of the Register
Book of Titles and that the land
aforesaid was sold pursuant to an Order
of the Supreme Court of Judicature of
Jamaica dated the iCth day of December.
1987.¢"

1
&
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As to the Declaration, it provided a valuation of the

. appellant’s only lot being registered in the following terms -

g, Y am informed and verily Lelieve
that the said lands registered at
Volume 1072 Folio 413 is valueéd at no

more than $3,50606.0C."
With respect to the first instrument, it told a lie.
It stated that the respondenis had been declared "the Purchasers
cn the 10th day of Decewmber, 1987 of the right, titles and

interes

d 9

Cardiff Hall EBEstaetes Limited,® and later, "that

Q
Eh

the land afozesaid was sold pursuant to an Order of the Supreme
Court of Judicature of Jamaica dated the 10th day ¢f Decemper,
1537." Those statements were manifestly false. They were

made by him wilfully: he knew he was not a purchaser of these
ior could he bonestly believe he was. That was
dishonesty and in my judgment, amounts to actual fraud. It
follows that he had fraudulently procured himself and the other
respondent to be registered as proprietors on the title and to
deprive the appelilantc of his land by fraud. “his instrument
was, in my view, voidable. Until set aside Dy order of the
Court, it remained valid. The Registrayr of Titles was
constrained to act in accordance with its termns for on the face
of it, it appeared regular. but the judicial process which
allowed thot registration to be effected was a nullity because
the Master had no power whatever to shori-circuit execution

by sale of land proceedings to vest title in the respondents.

in my view, Boyd v. Wellington Corporation {supra) is

distinguishabkle.

Moreover, I think the false statement made in that
instrument intended to have ihe respondent registered as
proprietcr, amounted to an offence under the Registration of

Titles sct, section 17C. it provides (sc far as is material) -
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“178. if any person wilfully

makes any false statenent ox declara-
tion in any application to bring land
undeyr the operation of this Act,. or
in any apulicaticon to bhe registered

5 prop rietor, whether in possession,
remainder, reversion o ctherwise,

o

..... Gesoocosnasecssssnue s asosc s
such person shall b= guilty cof a
misdenmeanocuy, and shall incgr a

penzalty not exceeding one thousand
dollars, or may at the discretion

of the CTourt by which he is convicted,
be wmpriscned with or without haxd
lapouwr for a pesiod not exceeding itwo
years,; and any certificate cf title,
entry, erasure or alteration so
procured or made by fraud shall be
void as against all parties ox

privies to such fraud.,”

The valuation provided by this respondent was false.

The unimproved value of the appellantis lot alone, was $33,000.

[

The unimproved value of the land is a watter of public record.
it 18 & notorious fact that the unimproved value of land bears
no relation whatever to the market ov cqmmercial value of land.
In 1981, when this respondent was endeavouring to sell the

lot 109 registered at Velume 1U7Z2 Folic €45 he obtained a
valuation of that lot whach 1s in the same sub-division as the
appellant’s. hat valuation carried cut by an independent

valuatcr on his bpehalf, put the market valiue at $£¥,000 and the
price on o forced szle at $6,000. That plot was approximately
22,425 square feet. The appellantis land area was 72,840
square feet. He could not therefore honestly believe that tThe
value of the appellant's i1:07 acre loi and the teital of three
lots was as he stated. “This was an expression of opinion

not honestly entertained and intended to be acted upon. It
cannct pe regarded cotherwise than as & fraud.," 1 adopt this

statement of Willes J, in Anderson v. Pacific Insurance Co.

{16723 L.R. 7 C.P. at p. 69.
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vested in him,

which he could no
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o ots and intending them

relevant that the

Liigs non-service of documents cn th
on standing on legal and eyui
acdvised that lot
purchased in 187Z,
unregistered
attornevs wha
appellant’s title was -

[13

Our
virtue of due proc
by operation of

of Titles ket.”
He had not of course, obta
process known to law.

12

.s...the alleged e
clienc claims appe
statute barred.”

o guestion ¢f limit
was 1in possession of his land,

it was then

o run from that date.
there i1s
tiiis respondent. I woulad
the order of Walker J.;
issued to the

Certificates

a new Certificate ¢of Title issued

£ honestly belisve to be true.

te be acted upon.

the Registr

until

in the Court

order of Hastcer Vanderpump Gate

documents to the Court

up te the appellant’s land being

which contained statements or misrepresentations

e.g. valuaticns

He zlso concealed

Judgnment debicr was in liguidation,
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of which he held an

courtecus from this respondent's

the cancellaticon of the

ciients obtained Yitle by

ess of law and
ation

rined the appellant's land by aay

His pariing thrust was -

ty which your

eqgu
ars cleuxiy to be

ation of action arose because the appellant

1988 when he was aispossessed.
Time only began

=11 conscicus acts on this

ample proof of fraud on the

therefcre allow the appeal
below and sel aside

-

d 16th December, 13567,

respondents must be cancelled and

to the appellant.
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I would also order the papers to be submitted to
the Director of Public Prosecutions for such action as he may
be advised under the Registratcion of Titles Act. The appellant

is entitled to his costs both here and below.



EOWNER; J -_?i -

Di. Christian klele, the appellant is an injured ian.

lie had bought lot 9% in Cardiff Hall and planned to develop it.

Then he found out thait Gevige Brown ar

]

(

Attecrney—at-Law had
registered hkis name on the title of lot 96. Alele then went to
the Supreme Court te rscover his estate. That court confirmed

Erown's title. So hlele now seeks to set aside the judgment

@)

f Walker J, made on a motion entitled Robert Honiball &

George Brown v. Cardiff Hall Estates Ltd. 7The company was in

liquidation. This Jjudgment dismissed the notice of motion and
to appreciate the effect of the dismissal, it is appropriate
to refexr to the remedies Alele sought.

An Crdexr giving the said

CHRISTIAN ORITSETIMEYIN ALELE

- iiberty to intervene as an
interested party in Suit C.L. H-150
of 1%77 commenced by Robert D.
Honiball and George A. Brown against
Carciff Hall Estates Limited and to
be joined as Second Defendant to the

ot
@

P

sald action, and
Z. En Order setiing aside the Ex Parte

e
1
it

Crdex of the Learned Master dated
the 14th day of December, 1987 in
the said action and alsc setting
aside the cancellation of the
Certificate of Title registered at
Volume 1072 Folio 413 for the land
inown as Lot 96 Cardiff Hall Estates
in the Paiish of Saint aAnn and
. setiing aside the issue of
Certificate of Title registered at
Volume 1205 Folic 931 for the said
and in the names of the Plaintiffs
and setting aside the judgmernt, in
favour of the Plaintiffs entered
in default of appearance on
March 29, 1%7&.%

. The substance of the matter is that the proceedings
below were so entitled because Alele sought to intervene in
proceedings between Brown and Cardiff Hall Estates Ltd. When

he sought to intervene

Q
o]

n the lst of June, 1989%, the proceedings

in which intezvention was sought was already concluded before



the Haster on 10th December, 1987. In the light of that, the
first issue to be determined was whether Alele had & right to
institute proceedings as an intervener or against Brown et al,

Didé the combined effect of Sections 161
& 158 {2 of the Registration of Titles
Act -~ The Act - give Alele a right of
action against Brown for restitution

cf Lot 952

in a recent case DoJap Investments Ltd. v. Workers Trust

& Merchant Bank Ltd. {unreported) $.C.C.A. HNo. 227906 delivered

February 11, 1851 this Court awarded restitution to the claimant
by virtue of common law and equitable decisions. This was to
rectify unjusc enrichment by a vendor of realty who had forfeited
a large deposit on the failure to complete the sale. By contrast
in this case, Alcle relies on statutory provisions to award him

restitution to correct the unjust enrichment which accrued to

b

rown through fraud. It is therefore necessary to examine
section 161 and after that section 158 (2) of The Act. The first
section reads as follows -

"16l.— o action of ejectment or
other action, suit or proceediag, for
the recovery of any land shall lie or
be sustained against the person
registered as proprietor thersof under
the provisions of this &ct, except in
any of the following cases, -hat is

to say -

—

(a-c Sseeseocresaaessosecatoansne
{d} the case of a percop derrived

of any land by freud as

. against the pLYSO“ regis:ered
45 proprietor of such land
through fraud, or s against
& persscon deriving otherwize
than as a transferee bona
fide for value fvom or thiouch
a person so0 registered thriugh
fraud:s

£

2—-1) P coocoesoasocesansec e on see o

and in any other case than as afwesaid
the production of the certificate of title
or lease shall be held in every ciurt to
be an absclute bar and estoppel t¢ any
such action against the person named in
such document as the proprietor or

lessee of the land therein describ:d



"any rule of law or eguity to the
contrary notwithstanding."

Aielé sought to cancel the Certificate of Title registered in
Brown's name and the only way he could succeed was if he alleged
aﬁd proved fraud on the part of Brown. There is ro allegation
of fraud in the Wotice of Motion, but it was averred in the
affidavit in support of the motion at paragraph 7. It reads
thus - )

. That I do say that the Crder made
by the Master on the 10th day of December
1387 and the sukseguent vesting and
cancellation of my Title in the lands
registered at Volume 1972 Folic 413 was
based on evidence given fraudulently and
dishonestly in that the said aAffidavit
of the Second Plaintiff, George A. Brown,
an Attorney-at-Law, and sworn to on the
7th day of December 1987 wherein it was
deponed tec that the said parcel of land
registered at Volume 1072 Folio 413

and two other parcels were together worth
no more than $10,000.00 is a statement
which was known to be false and/or which
vwas made recklessly not caring whether
it was true c¢r false and constitutes a
fundamental misrepresentation to this
Honourable Court. That in tzruth and in
fact the seid land which was registered
at vVolume 1072 Folic 413 was worth far
in excess of $1G,006CG.00 and I do verily
believe that the true value of the said
lands ranged betweer $150,000.00 and
$250,000.06."

As for the right to intervene, here is how the learned judge

disposed of the issue at p. 104 of the Record -
Yieeoeneas. admittedly, the applicant
does have an equitable interest in
Lot 5% but the fact of the matter is
that he has no interest whatever in the
subject matter of the plaintiffs’
claim against the defendant and his
intervention is in no way necessary to
a determination of the issues between
the plaintiffs and the defendant. In
this sense he is, in my judgment, a
Stranger to the plaintiffs® action
and, as such, has no legal right to
intervene in that action. His applica-
tion for leave to intervene musc
therefore Fail."
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However, once there was an allegation of fraud, then
section 161 (d) of The Act gives alele a right of action. It
provides that an acticn suit or proceeding shall lie in the case
of a person deprived of any land by fraud even though that person
is a registered proprieteor. So the motion below was properly
instituted, albeit it was described as an intervention in
proceedings already concluded.

The principal remedy sought by Alele is the cancellzation
of the certificate in Brown's name in respect of lot 96. Also

sought was the setting aside the Order of the Master dated the

k)

10th day of December 1987, and the issuing of a new Certificate

of Title and duplicate in Zlele's name. Section 158 the other

provision of The Act which enables Alele to ask for restitution
of his property reads thus -
B T e O

. .
(am.k)) T8 850t e e 000 ces e 0w

{Z) in any proceeding at law
Or equity in relation to land under the
cperation of this Act the court or a
Judge may, upon such notice, if any, as
the circumstances of the case may reguire,
make an order directing the Registrar~-—

(a) to cancel the certificate
of title to the land and to
issue a new certificate of
title and the duplicate thereof
in the name of +the person
specified for the purpose in

ne order; or

2

H

—
U’
-

to amend or cancel any

instrument, memorandum or

entry relating to the land in

such manner as appears proper

to the court c¥ a Judge. "

The combined effect of section 151 which gives the right of
action and section 158 which stipulates the relief, is that they
provide a classic instance of the remedy of restitution as a

Corrective to the unjust enrichment of Brown at the expense of

Alele. It was unjust because if Alele’s allegations are proved,



Brown would have gained lot 96 by ifraudulent evidence and

The action having been properly instituted, the larger
issue is whether the action ocught to have succeeded in the
court below.

Did Zlele establish on the evidence
that Brown resorted to fraud before

the Master ito become the registered
proprietor of Lot 962

{1} Concealment

The presumption must be that Hr. George A, Brown, the
respondent xnew what he was doing when he swore te his affidavits

for he is an Attorney-at-Law and officer c¢f the Supreme Court.

Brown brought zn acticn against Cardiff Hall Estates Ltd. for a

o

debt of $5,060, with an additiconal claim for 10% interest. He

976, for $9,830.04

‘.u.)

secured a default Jjudgment on 25th March
with taxed costs. The date is important for on that date Cardiff
Hall Estates Ltd. was in liquidation and that was ilts status from
20th Hovember, 1975. Mcreover. it was in liguidation when the
Statement of Claim was filed on 1l4th Hovember 1977. It is
important to establish at the ocutset that Brown knew of the
company’s status frowm the time he institutad proceedings. Here
is the material part of his affidavit confirming that he knew

that the company was in liguidation from 1977 -
“4£. I refer alsc to a letter dated the
12th Kay, 1977 addressed to Cardiff Hall
fgtates Limited written by this deponent
which advises of the claim that the
Plaintiffs have against the Defendant and
which threatened legal proceedings without
further nctice if the Defendant failed to
complete the sale to the Plaintiffs® (sic)
within thirty {30) days of that letter.
Exhibited hereto is the said letter
marked YGABZ" and copied at the foot
therecf is a registered slip #5129 which
evidences that i1t was sent by registered
mail tc the registered cffice of the
Defendant at 33 Trafalgar Road, Kingston 5.



"Exhibited hereto is a copy letter
dated the S5th August, 1977 written
by Lzi Corporation Limited.

5. On or about the 4th and the

bth Apxril, 1978 the ceponent spoke

to Mr. Redwoud a member of the firm
of Mailr, Russell & Partners,
sccountants and Auditors aforesaid
about the matter of completion of the
sale to the Plaintiff’s and the (sic)
deponent was advised by Mr. Redwood
that that firm was handling the accounts
of the Defendants and that Brian Mailr
wag the liguidator and that the Writ
filed by the Plaintiffs {referring to
this claim herein) was fcocrwarded by
George West to Lai Corporaticn a
Director of the defendant Company.”

it is also essential to establish that Brown knew cof Hair's
address from August 1977. This can be noted from the copy
letter exhibited to his atffidavit. It is as fcllows -

Auvgust 5, 1977

Messrs. Mair, Russell & Partners,
Z West Arcadias Avenue,
Kingston 5.

Re: Cardiff Hall Estate Lot 308
Plantaticn & Unity Pen
S5t. Ann

We herewith enclose correspondence
Gated May 12, 1977 in respect of the
above for your kind attention.

Yours sincerely,
LAY CORPCORATION LTD.

Pers
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L.A, Lai
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50 Knucsford Boulevard, Kgn. 5.7

The next step involves Alele so it is important to
note what it entailed and what was omitted by Brown in his
application to the Mastefa Brown gecured a Writ of Sale of Land

for lot %¢ from the Master on 1éth December, 1987. Hsare are



”haL a2 Cexrtificate of 3Sale of

Land be issued in the names of

the Plaintiffs against lands
registered at Volume 187Z Folio 413
jolume 1072 Folio 674 and Volume
“Ua Folic 3%« of the Register

ook of Titles subiject to existing
ncuﬂbzances.

s
ot
e
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the Order ¢f the
th April, 1987
ied,

(2 That the terxms of
Court dated the 24
be acccordingly var

,-v-\
(ar
et

That the Registrar cf Titles de

cancel Certificates of Title to

the lands mentioned above and that

new certificates and duplicates

thereof be issued in the names of

the Plaintiffs or their nominees

subject tec any insting

encumbrances.” {emphasis supplied)

it is useful to analyse this order as regards its legal effects
and note the affidavit in support of the summons on which the
order was based. As for this affidavit, it was dated

£7th October, 1587 and nowhere in it does Brown disclose +that the
company was in liguidation. To conceal so important a fact from
the Master was the initial step in Brown's conduct which merits

close examination. Such conduct ought to be measured against

Lord Cairns' dictum in Peck v. Gurney {1873! L.R. & HL. 377 at 403.

it reads thus -

“There must be scome active misstatement
of fact, or, at all events, such a
parvial and fragmentary statement of
fact, as that the withholding of that
which is not stated makes that which
is siated absolutely false."

There was a deliberzte withholding ¢f facis which made it
appear tnat Cardiff Hall was in concrol of its assets when the

truth was, such assets were in law controlled by the licuidator.

ey

it led the master to believe that there was yeal estate which

was uvnder the control of the company, and this was not so.

The other feature as regards the affidavits which was

note-worthy was the absence of any cross-—examination. This was
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so because proceedings before the Master were conducted with
Brown as the only party and these circumstances must be explained

But befcre that, it must be admitted, the fraud is

'.....l

difficult to prove especially in this case, where Alele sets

out to do s¢ Dy relving on Brown's conduct and affidavits before
the Haster. Again there was no cress-examinacion before

Halker J, 30 that Alele must establish theaet Brown's evidence and

cenduct was tainted by fraud.

(11} Distortion

In addition to concealing the fact that the ccmpany
was in liguidation, Brown must be held responsible for not
serving the liguidator at the correct address which he knew
from 1977 and in any event was available at the Registrar of
Companies from 20th November, 19%75. This was the letter written

to the liquidator on 17th Hovember, 1987 on behalf of Brown -

"17th Hovember, 1987

Ligquidator

Cardiff Hall Estates Limited
4 West Kirkland Heights

Red Hills P.O.

Dear &ir:
Re: Robert Eoniball and Gecorge Brown

v. Cardiff Hall Estates Limited
Suit Wo. C.L. HI530 of 1377

¥You are hereby deemed served with the
enclosed sealed copy Summons for Writ
of Sale of Land set for hearing on the
1&th December, 1987.°7

o

Brian Mair of Z West Arcadia Avenue, Kingston 5 disappears and

ri

was never a party before the Deputy Registrar at her enguiry
ordered by the Master nor even before the Master herself. This
Geception of having an important letter sent to an incorrect

address is thne type of fraud which section 161 of The Act

contemplates. Lord Lindley in Assets Co. Litd. v. Roihi {19051

£.C. 176 at 210 described it as "actuwal fraud” i.e. dishonesty

of some sort not what is called constructive or eguitable fraud.



eights was introduced. The

follcwing passage from the Deputy Registrar’s Report of

svh August, 1947 while conduciing her enguiry in the presence of
n

Brown's repreésentalive and & representative from the Registrar

2

There was no appearancs Ly or on
half of the defendant a¢ukou9h
ed copies Hotice of enguiry were
seyved on tWwo interested parties,

rian Mailr Liquidator of
Hall Estates u;ﬂlbbu at
irkland Heightis, Re
C. and Syndicated 3€velope:s
at ¢v Kanutsford doulevard
in the light of this convincing evidence of distortion concexrning
the address o©f the company and conduct which prevented the
liguidator ficm being present, it is havuly necessary to scate
that Brien iMalr stated in his affidavit that he was never
servad. Also Llele was never aware of these proceedings, and
~aun HeConnell who knew Of the proceedings denied he had any
<nowledge of alele or was ever retained by hiiw although he was

a partner in that firm recvainsd Ly alele.

(XL} Wilful refusal tc make enguiry

There is anocher circumstance which zoounted to fraud

and it musi e examined. =lele hes adduced the statutory

documents keptc at the Registrar of Companies pertaining to the

i

Creditor's Voluntary Winding Up of Cardiff Hall Estates Litd.
iie nad bought lot 3¢ from the company and had paid the full

purchese price. In 157i, he was the equitable owner with right
to cthe legal tivle as well. Here is his version -

esss..Flzther, on or about the

eoth Gay of May 31971 the Defendant,
Carciff Huall Dstuates Limited, sent
L Ly éttoxncys at-Law,

&1 rs. Livingscon, alexander & Levy,
nscrument of Yransfer duly
executed by the Defendant whereby



“the aforesald lands cegistered

2t Volume 107z Folico 413 were

Lransiarred pursuani to the afcre-

saxa convraci. The Defendant
meted also

sent To my Attorneys—at-Law with
the Instrument of Transfer the
duplzcate Certiiicate of Title
regiscered at Volume 1¢72 Folio 413,

o

= =]
Cardiff Hall Estates Li
A

kb

s MOSt important aspect of the statemeny of Affairs is that it
gives & schedule of unseld lots. Significantly, lot 98 was not
there as it was sold and fully paid for. 4also Alele had the
le. He was not served, and this was
concealed from the MaSter. This is the other aspect of

] — -t

concealment which to my mind, amounts to fraud, Even if lot %o
was still pacri of the assets of the Cardiff Hall Hstates Lté.,

the liquidator would be entitled wo institute proceedings against
as secizon 229 of the

Brown on the same basis asg &lel

)
@

Cempanies act makes the following provision.

[
o
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reads -

"299.-—(1) Where o creditor has
issued execution against the goods
¢y lands of a company or has attached
any debt dus Lo the company, and the
cowpany is subsequently wound up, he
shall not be entitled to retain the
beneilt of the execution or
ttachmenc against the liguidator in
the winding up of the company unless
he has completed the executicn or
atvachment before the commencenment
of the winding up.”

These three instances of fraud made what was staved in
prown's affidavit namelv, tha. lot 85 was cwned by Cardiff Hall

which was represented as a company in business Tabsclutely false

{3V} Brown’s deliberate undervalue cof lot 96

The cther facet of fraud established by the evidence
Was Erown's evidence in his affidavit of value. He presented
£ my v . L ¥ — en 4
Certvificate of fale. He was not

this tc the Master to sacu:

i
@
e

&

& veluer and he knew from previous experiance that he ought to

have secured the expert evidence of & valuer. He did so in
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proceedings with respect vo leot 10Z when he secured an
affrdavitc from Verdi Beron who had 45 years experience in
valuation of real Istates. Why then did he depart from this
procedure when 1t came to lot %97 The inference must be that
he intended to mislead the court. Here are his words

On 7th December 197, he said -

© ¢ 2 0 KL O UL LD I D BT D E SO Q B D s T DD B D

iled nerein dated the Z7th Cctober,
7 anc beqg to state further “hat i

i beg to refer to my Affidavit
¥

Y

registered at Voluwme 1072 Folic 413

{lot S&) , Volwae 1072 F ;

anu Volume 1182 Folic 394 are

ge_bef warth ne more &
G,U00.060."  {emphasis supplied)

te compounded this untruth when in his beclaration of January 19

1%us to the Registrar of Titles to secure registration of lot 96

in his nawe he declared -

L1
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I bey to refer to an Urder of the

=i LOHLL of JquCat"“e of Jamaic

' e L0th December, 87 lodged

evi h and in purulcular to paragraph 3
in 1t is ordered that the Registrar

tles do cancel Cert:ficate of Title

tered av Veolume i{7Z Folio 413 and

theyrs nd to issue in place thereof
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cate of Title in the names
Lffs who are ROBERT D.
EQRGE A BROWH, the

\’-':
1

3. + neredy request that the said new
Certificate of Titles be issued with a
Pian.

formed and verily believe that
the said lands registered at Volume 1072
€13 is val ied at no more than

kHD i MaKE THIS SOLEMY DECLARATION
consci nthubLy bellev¢ng the same to be
true gnu Ly v¢rtue of the Voluntary
Decl tions Act



Apaxt from being of no evidential value, see

Re J. L. Young Manufacturing Co. Ltd. {1500; &3 L.T. 4i8

%

both these documents are distortions of the truth.
Furthermore, it must e noted that by secticn 134 of the Act,

Rl

january 1¥¢8 was the basis on which the

[y
Ci

this Declaration o

uced "to enter his name on the

s 1n

joh

Registrar of Titles w

f

Register Book™ after the "land so specified shall have been
sold under any such writ.” PFurther, this section empowered

w

the Registrar of Titles on “receiving the certificate of

n
)
|
@
i
o
t
H
w

at the purchaser as “deemed the proprietor of
guch land.™

aApart from the consequences in civil law, Brown's
action in making this false declaration, could be brought
to the attention of the Director of Public Prosecutions
pursuant to section 180 c¢f The Act.

‘Alele on the other hand, on the issue of value, sought
valuation reports from two reputable appraisors and Real
bstate Brokers. C.D. Alexander and Company puts the value
on lot 96 at July 27, 19867 as $183,000. The report of
Orville Grey and Asscciates is even more significant. It
gives the unimproved value on the taxation ¥oil as more than
ten times Brown's valuation. This report was so comprehensive
that it even gives the valuation Ho. J16,05-322-124 on the
tax roll. It is nctorious in Jamaica that the unimproved
value for taxation is always consideraply below the market
value,

Counsel for the appellant, cited Clerk & Lindseil on

Torts i5th edition which has a useful heading at

paragraph 17-05 captioned Misstatemen: of cpinion. It reads -

" 43 with intention so with

opinion; the gquestion whether a
man Goes or Jdoes not entertain a
particular opinion is a question of
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"fact. An expression of opinion

not honestly entertained and intended
to be acted upon cannot be regarded
otherwise than as & fraud see per
Willes J. Anderson v. Pacific Insurance
Co. 11872} L.R. 7 C.P. 55, 6% and a
statement of opinion is always a
statement of fact tc the extent that it
is an assertion that the maker dces

in fact hold that opinion Per

Lord Evershed H.R, Brown v. Raphael
{1858 Th. 63¢, €41. I1f & man says he
expects so and so when he does not,

his statement i1is an untrue statement

of fact Karberg's Case [1892] 3 Ch. 1. 1i.°

The cumulative effect ¢f Brown's Geliberate concealment of the
status of the company, the part he must have played in
contriving for the liguidator's absence from proceedings Lkefcore

the Master and the discortion of the truth by making che ¢ross

under-value is best summarized by citing Aaron’s Reefs Ltd. v.

(4

Twiss ;1868 A.C. 273 at p. &€l where Lord Halsbury said -

B3

" Then inasmuch as the jury have
found that, I think, upon very good
evidence 1n the prospectuis itself, it
remains only to consider the final
guestion, namely, whether cor not there
was evidence for the jury which would
sustify them in f£inding that this was
a fraudulent prospectus—ihat these
statements were freudulent and false.
how, in dealing with that guestion,
again { say i protest against being
cellea on only o lodk at some
specific zllegaticn in it; I think
one is entitled te lock at the whole
deocument and see wheat it means taken
togethey.”

=
¢8)

Emphasizing the point that i the cverall effect which

Getermines the falsity ¢f the statement; Lord Halsbury continues

thus -
? e eseeslf by & number of statements
you intentionally give z false
impression and induce a person to act
upon it, it is not the less false
although if one takes each
statement by itself there may be a
difficuity in shewing that any
specific statement is untrue.”



See also Lord Erampton’s statement in George Whitechurch Ltd. v.

Cavanah {1902} A.C. 117 at p. 145, The approach is very much
like @ criminal lawyer's assessment of circuastantial evidence
tc establish guilt.

What consequences flow from a
finding of fraud?

Perhaps the best approach to this issue is to cite

Denning L.J. in Lazarus Estates Ltd. v. Berverley :1956: 1 C.B. 7062

11

cceaaens N0 CORXt in this lond will

zllow & person to keep an advantage which
hie has obtained by fraud. iHo judgment

of a court, nc order of & Minister

can be allowed to stand if it has been
obtained by fraud. Fraud unravels
everything. The court is careful noct

to find fraud unless it is distinctly
pleaded and proved; but once it is proved,
it vitiates Jjudgments, contracts and all
transactions whatsoever: see as to deeds,
Collins v. Blantern {17¢7] 1 Smith's L.C.,
13th ed. 4§¢; as t¢ judgments,

Duchess of Kingston'’s case |1
Z2 Smith's L.C., 13th ed. (44, 546G, $51 and
as to contracts, Master v. HMiller {1791
1 8mith's L.C., 13th ed., 780, 79%. So
here I am of opinicn that if this
declaration is proved te have been false
and fracdulent, it is a nuliity and void
and the landlords cannot recover any
increase of rent by virtue of it."

As it is scught to set aside the Master's judgment, it is useful

to quote directly frum the Duchess of Kingston's case 2 Smiths L.C.

12th ed., 754 at 742 where Sir William GeGiay L.LC.J., Court of
Common Pleas said -

"Fraud is an extyrinsic, collatoral act;

which vitiates the most solemn proceedings

of Courts of Justice. Lord Coke says it
) avoids, all judicial acts, ecclesicstical

: or tcemporal.”
On this basis the Certificate for Sale of Land issued

as a result of Brown's affidavit before the Master was vitiated

by fraud. There ovught te have been a sale for money and it would.,

in other circumstances e arguacle that the Master had no power to



order that Brown's name be

without there being a sale at public auction cr private ureaty.
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laced on the Cevivificare of Title
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sooctions (21, ¢zZ2 and 23 of the Judicature (Civil Proucedure Code.

it is unnecessar

v to consider thils point as a tinding of fraud

]

pursuant to sectiocn i1gi {(d) of The Act was the only basis on which

vhe Certificate
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for Bale could be

of The ict and Fraser v. Walker [(:3%c7: 1 A.U. 549 - This case

~

has been followed in Jamaica: see Hunes & Appleton Hall Ltd. v.

title” was approved.
i was on the basis of the Certificate of Sale that th
Registrar of Titles ucted. 7The narrative the Certificate gave

was that the property was conveyed to Brown by a szle. It is

herefore important te set it out -~

"v0: The Registrar of Titiles

1 -y
HOWIBALL of 1 Great House Bou ard;
Kingsion ¢ in the pazish ¢f Bzint Andrew,
Business Executive and GEOREE ALFRED BROWH of

& Wsa agnex Avenue, Kingstoen & in the
parish of Saint Andrew, At“"rh&y—‘tuLaw
hove been declared the Purchasers on the
luin day of Decemper, 187 <f the right,
titles and interest of Cardiff Hall
Escates Limited, & Company duly incczporated
in Jamaica with its registered coffice at
35 Trafelgar Road, Xingston 10 in the
parish of Saint Andrew in the land
menticned and described in Cerxtaficates
of Title registered at Volume 1072

Folio 413, Volume 1072 Folio 674 and
Volume 1103 Folio 31& of the Register
Bock of Ti chet the lana afore-
: nant to an Order of

of Judicature of

e iith day of December,

]

;—4
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u
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tire Supreme Co
Jamaica dated t
1527,

DATED the 1¥%th day of January i9&s.”



This remarkable document issued by the heting Registrar

of the Supreme Court tells two lies on i face. Cardiff Hall

[l
7]
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states Litd. was in liguidation at that time. As the company
was in liguidation, the liguidator would, 1n law, have had
control of all iis assets. Brown and Honiball certainly did not
purchase lot %¢. Brown used fraudulent means to obtain a
fracwdulent certificate which must be set aside. it is a sale
that never was. Furcher, tc reiterate the Declaration of

George Brown as to the value, was false and Brown knew of its

falsity. He knew for he secured a valuation on lot 102 in 1841,

£

This lo: was of a much less area and the fair market value given
2s $5,000G. His representaticn to the Registrar cf Titles on
ict 9% implied that he was competently advised oOn the value
and that he had been a purchaser of the estate.

it must alwavs be borne in mind that Brown iz an
Attorney~at-Law. He kpew that, if he Kept the liguidator away
from the Master a Gishonest request might slip through the
court without notice. His affidavit of 27th Cctober, 1987 is
a classic contrivance. He knew as an vfficer of the court, that

an application for a writ for sale of land means that a sale

$]

wght to be effected and the proceads used to pay cieaiters.
Yet he contrived ©o get his name on the title directly without
recourse to a sale. Here is his reguest in paragraph i of
his affidavit.
"lg, That alternatively, the Plaintiifs
seek leave four the Court to issue
a Certificate for Sale of Land in
the names of the Plaintiffs re laids
reg.stered at Volume 1072 Folic 4135
Volume 1072 Folio €74 and Volume 1103
Folio 394 subject to the existing
encumbrances mentioned thereon.”
it was on the basis of this fraudulent reguest that tae
Certificate was issued by the acting Registrar of the Sipreme

Court. Further, it was the Certificate of Sale sc issued which

induced tite Registrar of Titles to register 3rown's name on the
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title of lot 96. In Cibbs v. Messer (1851} A.T. 248

the Privy Council had to deal with a dishonest solicitor
Cresswell who with an intent to defraud, purported to regiscer
a fictitious person as owner to property which belonged to
Hrs, Messer. At p. 253 here is how Lord Watson disposed of him -

It is clear that the registraticn

cf the name Hugh Cameron z fictitious

and non-existing transferee, cannct

impede the right of the tiue owner

Mrs. Hesser; who has been thereby

Gefraudsd ©o have her name restored
to.the reygisters.”

When an Attorney-at-Law gets his name on the Register
by inducing the Registrar of Titles to put his name on the
Register of Titles by means of a tainted Certificate of Sale,
certain conseqguences must flow. The Certificate of Title in
the names of Breown and Honiball must therefore be cancelled as

it was issued on the basis of evidence talinted with fraud.

Why was there nce finding of fraud
in the Couxt helow?

The learned Sudge founda that it was noiL necessary to

continue the action witl: the liguidator as a party. Here is how

iy

he puts it at p. 29 of the record -
Feew.s Again, the terms o©f 0.95 r. 3{5)

¢f the Rules cf the Supreme Court do
not seem tG me ©o support the
contention ci Counsal for the applicant.
C.o5 R.2 (3) provides inter zlizm, as
follcws:

"Company in liguidation - where

an order has been nade for

winding up leave to commence

proceedings must Iirst be obtained

from the Court whichi made the

order (Companies Ast, 1541,

s 231} and the writ is served

personally on the liguidator.

In voluntary liguidation no

leave is reguired (Tandbsrg v.

Strand Wood Co., Buckley, J.

{unreported), aApril 10, 1105 and

the writ may be served on “he

liguidator or on the compary.’
I conclude,; therefore, that the plaintifis
acted within their rights, and i:c no way
fraudulently, in instituting and pontinuing
this action in its present form.”




—d

It is substantive law which governs the rights of parties and
the Companies Act does make it obligatcery for the liquidator
o e present in an action after & winding up has commenced
although the lezrned judge steted that -

Feevecael mnow of noe aunthority and,
indeed ncne was cited to me to
support a proposition that in
pursuing civil proceedings against
a company in voluntary liguidaticn
a plexntiff is obliged either to
join the liguidator as a pariy Lo
the action, or to commence oOr
continue the action in such a form
as will disclose the factual
position of the company.”

There is such statutory auvthority. Under the heading Provisions

applicable to every voluntary winding up. Section 280 of the

Companies act reads -
"280.— (1) The liguidator nmay-—

{a} in the case of a members’
veluntary winding up, with
the sanction of an extra-
crdinary resclutiocon of the
company, and, in the case
cf a crediters® voluntary
winding up, with the .
sanccion of either the Court
or ithe committee of inspecticn,

xercise any 0f the powers
given by paragraphs (d), {ej
and {f} of subsection {(1l) of
section 224 to a liguidator
in & winding up by the Court.

tb) wichout sanction, exercise
any of the other powers by
this &ct given to the
liguidator in a winding up
by the Courteseeesas”

The reference in section Z8¢ is to section 224 under +the

heading Liguidation -

"224.-— (1) The liguidator in a winding
up by the Court shkall have power with the
sanctiocn either of the Court or of the
comnittes of inspection—

—

a; to bring or defend any action
or other legal proceeding in
the name and on behalf of the
companyss-sees"
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The statutory provisions are logical. Who, save the
liguidator, would attend to the company's affairs in court since
the power of the directors cease cnce a winding up commences?

Crder 65 r. 2 (3} therefore cught to be construed, not in the manner

proposed by the learned judge, but as a procedural pyrovision
¥

W

ag to who may be served. it does not embrace who should
insticute or defend actions in court as secition 224 of the

Companies Act occupies that field. Cnce that errer in

Fh

interpretation was made, then there could be no finding o
concealing the status of the company or regarding the failure to
serve the liguidator as part of a fraudulent scheme. Wor did
the learned judge pay any adeguate account tc the statement of
affairs which the directvors of the company were obliged by
statute te file, sc that the liguidator would know the assets
and liabilities of the companv. it was here that the absence

of lot 5% ought not to have been ignored except to one with a

fraudulent intent.

A8 for the gross under value, here is how the learned

judge treated the matter -
fo....Xt is also Lo be noted that in
making the affidavit and declaration
above referred to the plaintiff,
George 4. Drown, prefaced his valuations,
in vhe one by the words 1 verily believe®
and in the other by the words I am
informed and verily believe.’ This
suggests that in both instances he was
speaking as to information given to him
vather than from information within his
personul xknowledge. The question is,
é¢id he hold an honest belief in the
statements made in these two documents?
in this regard I agree with the
submission of counsel for the plaintiffs
that an honest belief nc matter how
unreasocnable, cannot constitute fraud.
In the circumstances of this case, and
bearing in mind the fact that the ocnus
is on the applicant to prove fraud, I
cannot say that the plaintiff,
George k. Brown, did nct honestly
believe the contents of these two
documents which he made."



With regard tc a somewhat similar submission, Lora Evershed

in Brown v. Raphael 11958} Ch., ©3¢ at £4¢7 said -

k]

cecsss 1L was sald that the implied
representation as to grounds of
pelief was in some sense subsidiary,
from which it was sought to say that,
cence the belief put forwara was held
tc be honesi, however incredibly,
that was the end of the matter. I
can find no basis in author:ty or
good sense for that view, and I
veject 1t.”

Brown knew the correct

F

it should be emphasized tha
procedure for obtaining an affidavit of value. He did not
secure an independent valuer on this occasion as he did not
intend to sell the land and collect his debt, but he intended
and did purport to acquire the land for himself. That ought to
have Dbeen the view of the courst below especially as pricr to
this under valuing, there were the other incidents of fraud
of which this was a parc. &dditionally, the learned judge
found that Alele was guilty of laches as he slept on his rights
for upwards of twenty years. The fact is that Alele was

informed of the Master's COwrdexr of 10th December 197&, on

(te]

June 1966 and his Notice of Motion was filed lst June, 1989.
Having regard to the fact that he now resides in the United
States,; I deo not find undue delay. Further, if Brown were to
be-allowed to keep the property, the lawv would have sancticned

enrichment by fraud.

Conclusion

50 important does the legislature vegard fraudulent
conduct with regard to the Register of Tiiles, that the
declaration of value of 1%th January, 1988 might well have
attracted section i17¢ of The Act which imposes criminal

sancticns. That section in part reads -



“178. If any perscn wilfully makes

any false statement or declaracion in‘
any applicaticn 1o bring lané under the
operation of this Act, or in ary
application to be registered as
proprietor, whether in possession,
remainder, reversion or otherwise, on

a transmission, or in any other
application tc be registered uwnder <this
act as proprietor of any land, lease,
nortgage or charge; or suppresses, with-
holds or conceals, or assists or joins in
Or is privy to the suppressing withholding
or concealing, from the Registrar or a
Referee,; any material document, fact or
matier of information., ......oeoeeeeeoos
ceecsesses..8UCh person shall be guilty
of a misdemeanour, and shall incur a
penaity not exceeding one thousand
dollars, or may at the discretion of the
Court by which he is convicted, be
rmprisoned with or without hard labour
for a period not exceeding Two years;
ang any certificate of title, entry,
erasure or alteration so procured or
made by fraud shall be void as against
all parties or privies to such fraugd.”

Be it noﬁed & conviction also vitiates a title procured by
fraudulent conduct,

To my mind Dr. Alele has proved his case convincingly
and has succeeded in securing the remedy of cancelling the
Certificate of Title in the name of Brown and Honiball., Were it
not so, there would have been a grave defect in our legal system.
The appeal is allowed as the title is defeasible as it was
acguired by fraud and at the expense of Alele. The Act usefully

specifies that directicns can be given to the Registiar of Titles

3

Lo issue & new

!.L

ertificate of Title in the name of the person
specified for the purpose on the order znd that is the
appropriate remedy in this case, The appellant should have his

taxed or agreed costs Loth here and below.



GORDOK, J.&. {AG.)

On lst Hovember, 1962 the appeilant entered into an

agreement to purchasce from Cardiff Hall EstatesLimited for

-~
—

A5,00C0 ($1C,000.060) Lot #9%, part of Cardiff Hall Filantation

and Unity Pen in the parish of 3t. Ann being part of lands

formerly comprised in Certificates of Title reglstered at

5

Volume 1637 Folios 44, 45 and 4¢ of the Register

H

500K ©

Y]

Titles. Title to this lot was on o6th aApril, 1871 issued in

the name ¢f the vendor and registeved at Veolume 1672 Folio

e

13 ©f the Register Book o¢f Titles. 7The vendor’s attorneys-
at-law on or about the &th May, 1971 sent ©c the appellant’'s
attorneys-at-law an insirument cf transfer duly executed by
the vendor pursuanc tQﬁthe said sale togethey with the
duplicate Certificaté cft Title <c¢ the said lot. The
appellant on receipt of the instrument of transfer retained
it and did not register it. ¥e was contemplating how to
develep the land., He did not protect his interest by lodging
a caveat by virtue cof the Registration of Titles ict.

On 1%th Januvary, 1988 the Registrar of the Supreme

Court issued the follewing certificate:

W THE MATTER OF &LL THOESE
paerceis of lands registered
at Golume 1072 Folic 413,
Volume 1072 Fgolio €74 and
Volun- 11023 Folio 294 of
the Register Book of Titles.
TO: The Registrar of Titles
This is to certify that
ROBERT D. HONMIBALLIL of 1 Great

House boulevard, Kingston 6 in
the parish of Saint Andres
Business Executive and
GEORGE ALFKED BRCWN of
6 L.agner Avenue, HKingston &
in the parish of Saint andrew,
Attorney-at-law, have been
decl"le the Purchasers con the
10th day of December, 1987 of

ol



“the right, titles and interest
of Cardiff Hall Estatess Limitsd,
& Company auly inccrpovrated 1in
Jemaica with its registered
office at 35 Trafalgar Road,
Eingston 1¢ in the parish cof
Baint mndeW in the iand mentioned
and described in Certificates of
Title registered at Velume 1072
Folio 413, Volume 1072 Folio €74
and Vb¢hme 1143 Polic 3%4 of the

rRegister Bock of Titles and

that the land afocresaid was scld
pursuant to an Order ¢f the
Supreme Court of Judicature of
Jamaica dated the 10th day of-
Decenbar, 1567.

iV s
f the boaxu thls ;9tn day of
a

iudgment for $9,036.64 and costs $£159.60 entered in suit

1]

ri’

brought by the respondents against Cardiff Hall Estates Ltd

[

t

QJ

and sale of land proceedings which followed for enforcement

of the judgmenit. The Registre: Titles in obedience to this

Hh

—
e

)

certificate crncellec the Certificate of Title registered &t

}v..l

Volume 1072 Folic thereof a2 new

i

L3 and issuad ain lie

certificate registered at Volume 1205 Folic 951 in the names

Pn
©

|_.l

of the respondents. The title in Lot 88 Cardiff Hal
Plantation theveby passed from Cardiff Holl Estates Limited
te the responcents,

The action cof the respondents has its genesis in a
deed of assignment made on or about the 30th day of September,
1874, By this deed one Donald Cyril Trezel formerly of

Discovery Bay in the parish of 8t. Znn assicgned to the

respondents his interest in Lot 309 Part of (Cardiff Hall

Plantation and Unity Pen which he had, on or zbout the 5th

Qay ©of February, 1970, agreed to purchase from Cardiff Hzll
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Estates Limited and in puvsuance of which said agreement
the assignor had paid to the vendor a deposit of §5,000.

The respondents sought by a writ filed on l1l4th November 1877

\

Ha

‘-..I
e
v

to recover from Cardifi 1 Estates Ltd {hereafter called

F

~

the Company) the deposit of $5,000.00 ard interest thereon

krf

at 10% per annum from 5th February, 1970 to the date of
Judgment or payment; in the alternative, they claimed
damages for breach of contract of sale.

On 29th March, 1578 defaul:t judgment was entered

L}

herein for $$,038.534 and the judgnent being unsatisfied,

the respondents thereafter by summons obtained an order to
issue a writ for sale of land. The cxder made by the Master
on 7th November, 1972 was that:

1. The Registrar de make a&ll such
enguiries as may be necessary
pending the issue of the Writ
of Sale of the Estate and
interest of the Cefendant and
that the costz of and incidental
to this application be paid by
the Defendant and that pending
such sale as aforesaid the
Judgment Debt herein be charged
upon the said lands.

Z. That the land reglisterad at
Volume 1072 Folio €45 of the
Register Book of Titles be sold
2t Puklic Auction by the Bailiff
of the Court or failing hinm by
an Estate Egent to be appointed
by the Reggistrar.

3. That the lands registered at
Volume 1072 Folios 318, 311, 313,
314, 315, 335, 338, 34l-~34¢
inclusive, 348, 351, 357, 37%,
413, 417, 611 615-617 inclusive
24, 642, C43, €306, €74 and €75
of the Register Book of Titles

be sold at a Public Auction by
the Bailiff of the Court or

failing him by an Estate Agent
to be appeinted by the Registrar.
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#&, That the lands registered at
Volume 1072 Folios GEZ-653
inclusive, €87 and %58 in-
clusive be sold at & Public
auction bv the Bailsze of
che Court or failing him by
an Estate Agent to be
appointed by the Kegistrar.

5., That the lands reglstercd at
Volume 1103 FPolios 352-401
inclusive e sold at a Public
Luction by the Bailiff of the
Court or faziling hin by an
w - e b

&. That the Plsintiffszs cr either
of them be permitted to aitend
the Auction sSale and bicd for
the purchasa of the preperty
or properties and become the
purchaser or purchassrs thereof.’
Neither the summons nor the affidavii in support thereof is

in the bundle filed

o

¢ the facts are that the judgment debt
to be satisfied was $5,030.5¢ and costs $159.00 against a
leot which at the time of deposit some 9% years before was
valued at $15,000.00. The order for sale involved 4% lots in
the same subdivisicn.

By evidance contained in an affidavit f£iled by the
Znd respondent on 13th March, 190% in support of & summons for

ave to issue a writ for sale of land, the Znd respondent

deposed that pursuant to the order made on Foh November, 1578
the enquiry reguired by law wzs held and it was disclosed that
zll the lots save that registered at Volume 1072 Folio €45 of
the Register Zook of Titles were encumbered. The proceedings
were continued against the lot and:

L A oY P s A T & 3
5. TYhat between Gectober, 1951 and

the 15th October, 158% when a
Certiiicate for Sale cf Land of
the said land regisiersd at

Volume 172 Folio %45 was issued
in the nawe of the Plaintiffs,
several attempts zt a sale by
public aucticn failed and proposed
sales by Prlwa*ﬁ “Veac felil



On

the Z4th April, 1905 the Master in Chambers made an

that pavagraphs 2, 2 and 4 of

"The Plaintiffs having bid bevond
the reserved pr*ce purchasad the
lands by virtue of an EZgreement
for Sale under the Order of the
Ccurt dated the 30th March, 1934
(marked *A' is a copy annexed
heretcj.

That all the documents necessary
o vest title in the said land
registered at Volume 1072 Folio &4S
in the Plaintiffs® names were
lodged at the Titles Office con or
about Hovember, 15%5. That we
simultanecusly made an application
for cancellation of Volume 1072
Folio ¢43 and reguested issuance of
& new Title as the Plaintiffs Ql&
not have access to the duplicate.
The application was however returned
with the XKegistrar's note that the
itle haC lreqav been cancelled and
a new Title issued therefor in the
name cf z Lhird party.

That obviously, between Octcber 1581
and Hovember, 1985 2 third party
without notice of the Plaintiffs’
interest had chhl;&u the interest in
the lands registered at Velume 1472
Folic 645 so as to defeat the interest
of the Plaintiffs therein under the
Court Qrder.

]
-

hat under the leave reserved to proceed
against the other lands mentioned in

tﬁQ Order of 7th November, 1279 the
Plaintiff craves leave to proceed against
three lands mentioned therein namely -

Volume 1072 Folio 413

Volume 1072 Folio ¢74

Volume 1163 Polic 394.

The Plaintiffs verily believe vhat the
proceeds of sale of these lands would
be adeguate to cover the uLagment debt
and taxed costs end interest thereon
due to date which are OutsLanuLng from
the Uefendant,

i accourdingly pray, that leave be
gra Tea as praved in the summons filed
he: ;

order in terms of the summons filed and it is worthy to note

i
]
Yt
,...
h
QO
8]

srder veguire:
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Z. That the Registrar do make

such enguiries as may be
necessary  pending the issue
of the Writ for =2ale of the
estate and interest cf the

Befendant and that the costs
of znd incidental to this
application be paid by the

Defendant.

=

3. That the said lands be dispesed
£ private

EL_QX_PubT*c Aucticn by

[=4

public

Auctioneer Lut upon xallinc to
cdispese of the property on at
least two dates set for

a

vction two weeks apart, that
lands be disposed of by

the

private
treaty. That the plaintiffs have

leave £0 attend and bid at the said

ructi OHS -

5. That the Registrar cf Titles do
cancel Certificates of Title t¢ the
lands and issue a new (ertiiicate
of Title and the Guplicate thereof
in tRe names 0f <the Plaintiffs or

their nominee(s) should the

Pleintiffs purchase

the said lands.™

(emphasis supplied)

By summcns dated the 10th Novenber,

198

7

supported by

an affidavit filed by the 2né respondent dated 27th Cctober,

1987 the respondents sought & variation of

the Master on 24th April, 19%&6. In

this orcder the Znd respondent recited wh

the order nmade by

depcsed on 13th

March, 1986 declared that the amcunt due to the respondentcs

to 1Uth March, 1947 was $514,128.43 and added:

“13. That the Plaintiffs verily

believe that under
of the previcus Crder dated

the 2Z38th Octcber,
it proved impossible
¢f the lands registered at

R

1981

]

when

the terms

Lo dispose

Voiume 1472 Folio 645 by
Public Zuction that
exercise shall zlso be

and further protract
executicon of this Judgment

th

is
fur

che

entered nine years ago.

ile
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That altern;tively; the Plaintiffs
seek leave for the Court o issue
a Certificate for Sale of Land in
the names of the Plaintiffs rze
lands registered at Volume 1072
Folio 412; Volume 1572 Folio 674
anc¢ Volume 1103 Folic 394 subject
tc the existing encumbrances
mentioned therecn.”

In addition in his affidavit of value of the 7th December,

1887 he stated at raph Z:

o
£
H
jsi4

s

™

to xefer to my affidavit
herein dated the Z7th October,
and beg to state further that

verily believe that the said lands
ragistered at Volume 1472 Polic 413

3
LIS

F O
RS { (M
o 2

S
m }.(l -
o

ume 147Z PFeolio €74 and Volume 11
Folio 32%4 aze together weorth no mor
than S1i¢,000.00."

[
G3
e

The variaticn the respondents sought is contained in the
crder of the Master dated 1Uth December, 1987 thus:

“l. That & Certificate of Sale of land
be issued in the names of the
Plaintiffs against lands registered

at Volume 1072 Fclio 413, Volume
1072 Folic 674 and Volume 1:i03
Folio 324 of the Register Bcok of
Titles subject teo existing encum-
brances

2. That the terms of the Order of the
Court dated the 24th april, 1387 be
accoraingly varied.,

3. “hat the Regisirar of Titles &o cancel
lertificates ¢f Title to the lands
mentioned above and that new Certificates
and duplicates thereof Le issued in the
names of the Plaintiffs or thei
nomineces subject to any existing
encumbrances . ”

in all corders made by the Master in the suit the respondents

were represented. o one appeared for the defendant.

The appellant by motion filed sought the assistance of

an

the Court by moving for; inter alia, an order

“{i) giving him leave to intervene in
the suit brought by the Plaintiff/
Respondents against the defendant
anda
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for an order setting aside
the ex-parte order of the
learned Master dated the 1ith
cay of Decemper 1587 in the
said action and alsc setting
aside the cancellation of the

,w.
=
|-
.

Certificate of Title registered
at Volume 1072 Folioc 213 for
the land known as Lot 85

Cardiff Hall Estates in the parish
cf 5t. Ann and setting aside the
issue of Certificate of Title
registered at Volume 12093 Folic 961
for the said land in the names of
the plaintiffs. ........."°
On Octeober i1Z and 18 Walker J., heard the motion and
cn December 1%, 1989 in a written dudgment he dismissed the
motion. This is an appeal from that judgment by which the
appellant seeks tc have the order set aside and that he be
given leave to intervene as an int terested party in the suit
C.L. 1977 E-150 and that the order made by the Master on
1Gth December, 1937 be also set aside. This order of 1{th
December, 1987 resulted in the cancellation of the Certificate
of Title registerad at Volume 187Z Folio 413 of the Register
Book of Titles in respect of lands known as Lot 95 Cardiff Hall
Estates and the subseguent registration of this lot at Volume
1209 Folio %91 in the names of the respondents. What in
effect the appellant socught, was the cancellation of the
subsequent registration ané the restoration of the prior
registration of Lot 96 Cardiff Hall Estates Ltd in the names
of the original owners. 7The appellant contended that he had
been deprived cf a legal and eguitable interest in the said
land Lot 9¢ registered a® Volume 1072 Folico 413 and therefore
had sufficient locus standi to have the crder set aside.
Sale of Land proceedings are governed by Section &21-
623 of the Civil Procedure Code Law. The sections are as

follows:
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"621. The Court may, on the applicaticn
of the person prosecuting a
judgment or order issue a writ for
the sale of the land cf the
judgment debtor. In such case the
land shall nct be bound until it
has been actually delivered 1in
execution, or until proceedings
for a sale of the lancd have been-
actually commenced under the
writ.

Land fox the purposes of this
section includes all corporeal or
incorpereal hereditaments, or any
legal or squitable estate therein.
The Court may direct all such
inguiries to be made as may be
necessary for the propsy execution
cf the above writ.

if it appears ou such inguiries

that any other debt is a charge on
the land; the person entitled to

the benefit of such charge shall

be served with notice ¢f the writ,
and shall be bound thereby, and

may attend the proceedings under

the writ, and have the benefit
thereof, and the proceeds of the
sale shall pe distributed among the
perscns found entitled therete,
according to their respective
pricrities.

The writ of sale, and all proceedings
conseguent thereon shall bind persons
claiming any interest in such land
through or under the debtor, by any
means, subsequent to the delivery of
the land in executiocn, or to the
commencement of such proceedings as
above mentioned.

(65}
(]
ta
L]

11 sales in execution of Judgments

or orders shall be conducited according
to such orders as the Court may make,
and all such sales shall be made by
public auction: Provided that it shall
be competent tco the Court to

authorise the sale to be made in such
other manner as it may deem advisable.

w2
N}
Lo
.

After the sale of the interest of any
judgment debtor in any lands,

tenements oy hereditaments, the Court
shall grant a certificate to the

perscon who may have been declared the
purchaser at such sale, to the effect
that he has purchased the right,

title and interest, cf the cefendant in
the property sold; and such certificate
shall be liable to the same stamp duty
as a conveyance or assignment of the
same property, ané¢ when duly stamped
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" as aforesaid shall be taken and
deemed to be a valid transfer of
such right, title and interest, and
may be recorded in the same
nanner as any deed of conveyance or
assignment.

Section $2Z2 reqguires all sales tc be by public auction
but the proviso empowers the court to “authorise the sale in
such other manner as it may deem advisable,” hence the
provision in the orders made by the Learned Master for the
judgment debtors (plaintiffs/respondents) to attend and bid
and for sale by private treaty in the event that the auction
fails. There was also provision in these orders of a reserve
price. This is the normal practice in sales by Aucticn and
of this practice the court can take judicial notice. Under
these provisions of the Civil Procedure CoGe, the Bailiff is
empowered to sell and “a power to sell means, in the absence
of any context, a power to sell for money; and a persoh who

exercises such a power is bound to sell for money." {per

Sterling J.; in Paine v. Cork Co 65 L.J. Ch, 158).

There certainly was no “sale" of the lct registered
at Volume 1072 Folio 413 and the Certificate of the Registrar
of the Supreme Court issued on 19th January, 1988 in purported
compliance with .Section 623 of the CTivil Procedure Code was
not issued by him “to the person who may have been declared
the purchaser at such sale". The certificate is reguired to
be issued "after the sale of the interest of any judgment
debtor and shall be taken and deemed to be a valid transfer of
such title and interest®,

The appellant was the holder of the equitable estate in
Lot %6 with a right to have the legal estate transferred to
him and he had been in bPossession and paying the taxes due
thereon from the time he bought it until he wa

8, by the order

of the Master of 10th December, 19237, deprived of his estate
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in the property by the subsequent registration of the title

in the names of the respondents. There is no evidence to the
contrary. The appellant was therefore by the act of the Master
lispossessed and as a “person deprived of land®, he is entitled
to maintain a2 claim under Section 161 of the Registration of
Titles Act.

Mr. Henriques and Mr. Wood for the appellant and
Mr. Morriscn for the respondents agree that the respondents have
cbtained a title which can only be defeated by proof of fraud.
However irreqular or erroneous the procedure leading up to
Registration may have been thers has to be proof of fraud in the
respondents to impeach their title.

The evidence shows that the Company by resolution on
20th November, 1575 w=nt into a creditors voluntary winding up
and Mr. Brian Mair of 2 West Arcadia Avenue XKingston 5 was
appeinted liquidator by them on that date. Mr. Bdward Alphanso Lai
a director of the company up to 20th Hovember, 1975 by affidavit
dated 1876 identified the Statement of Affairs of the Company
dated 2Znd May, 1975. This statement was filed at the date of
appointment of the receiver as is regquired by the Company's Act.
The statement gives a list of the wunsold lots held by the
company and lot $6, understandably, was not on this list. These
documents were of course open to inspection at the Registrar of
Companies,

When the respondents filed writ on l4th November, 1977
the statement of the Company's affairs as at 22né May, 1975 was
with the Registrar of Companies. It was then some wo vears
after the Company went into voiuntary liquidation and the state
of the Company's affairs could have been ascertained with

reasonable diligence exercised by or on behalf of the respondents,
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When sale of land proceedings were commenced by the respondents,
there was evidence available that the Company had no interest
in Lot %5. The 2nd respondent in his affidavit of 13th March
1356 deposed that the Registrar’s enguiry had revealed that

the only unencumbered lot was that registered at Volume 1072
Folic ©45 of the Register Book of Titlecs. When the order on
summons for leave to issue writ for sale of land was given, it
was given for the sale of some 4% lots to satisfy the judgment
debt. Neither the summons nor the affidavit in support thereof
was included in the bundle, so the evidence on which the Master
acted was not scrutinized by us. ¥When real estate is ordered
te be scld by the court, the practice has developed for the
Court to order that the property be valued by an independent

valuator and on the basis of this valuation a reserved price is

3

fixed by the Registrar. Indeed in the sale of Lot 109
Registered at Volume 1072 Folio £45, the principal lot for sale
in the order made on 7th November, 1397%, Mr. Verdi Heron a

Real Estate Valuator of 45 years experience placed a valuation
of $8,000.00 as the market price and $¢,006.06 on a forced sale.
This was the value at Zéth October, 1951. Lot 109% was not one
of the unsold lots given in the statement of affairs of the
Company .

This lot was s0ld by private treaty to the respondents
but their effort to have the title vested in themselves was
thwarted by the prior registration of the title in some third
party. Presumaisly, the purchaser from the Company pre-empted
the respondents by registering the transfer they had obtained
from the Company. The respondents then turned their attention
to three othexr lots in the subdivision registered at Volume 1072
Folio 413 (Lot 96) Folio 674 and Volume 11063 Folio 394.

Lot 96 was not on the Company’s list of unsold lots. Itssi

[

e



was approximately 1.6 acres. This was more than twice the
size cf the average lot shown on the subdivision plan. The
procedures adopted by way of sale of land proceedings were
regular at first. By the order cof the Master the lots were
to be sold by public auction or private treaty and the
respondents had leave to attend and bid at the auction. This
order of the Master was made cn 24th April, 1986. This order
was varied on the 10th December 1987 and forms the basis of
these proceedings. The variastion is set out above.

Section 181 of the Registration of Titles Act provides:

"lel. No action of ejectment or cther
action, suit or proceeding, for
the recovery of any land shall
lie or be sustained against the
person recistered as proprietor
therecf under the provisions of
this Act, except in any of the
fellowing cases, that is to say -

Y
{a ~ CJ/ cocoeccencessuncnoeoness

{d} the case of & person deprived
cf any land by fraud as
against the person registered
as proprietor of such land
torough fraud, or as against
a person aeriving otherwise
than as a transferee bona fide
for value from or through a
person sc registered through
fraud; .s.ocoeecocsoas”

a

A litigant who alleges fraud must prove actual fraud.
"Fraud is proved when it is shown that a false representation
has been made knowingly, or without belief in its truth, or
recklessly, without caring whether it be true or false. A
false statement, made through carelessness and without reason-
able ground for believing it to be true, may be evidence of
fraud but does not necessarily amcunt to fraud. Such a

statement 1f made in the honest belief that it is true is not

fraudulent.” Derzy vs. Peek {1889 L.k. 14 #,C. 337. To

defrauvd is to deprive by deceit:. Welham vs. D.P.P. [1661] &.C.
163,
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The respondents obtained Lot 96. Was it cbtained by
fraudz

In the aborted sale of lot 109, the respondents had a
valuation dcne by a Real Estate Broker, Mr. Verdi Heron. His
valuation was done professionally. The 2nd respondent is an
atterney-at-iaw and he is presumed to know the procedure to
be followed in the sale he sought of those lots, the subject
of the order of the Master made on 10th December 15&7. He did
not employ the services of an independent valuator but proceeded
to place a value on the lots himself. This was contrary to
the custom in sale of land proceedings.

in his affidavit of 7th December, 1587 he deposed “.....
I verily believe that the said lands ..... are together worth no
more than $10,000.00." It is to be noted that the order of the
Master is dated 10th December, 1987 and the inescapable

"""" inference is that this affidavit was filed to complete his
application for the issuance of the Certificate of Sale of Land.
This, coming from an attorney-at-law, a person of integrity, it
did what it was intended to do, it persuadeca the Master to grant
the orcer sought. One now has to examine whether the respondents
had an honest belief in the truth of that statement.

The appeilant exhibited two valuations given by highly
reputable valuators who zssessed the value of Lot 96,

C.D. Alexander Company Realty Ltd inspected the property on 27th
July, 19¢€ and valued it at $168,0G0.00. Crville Gray & Lssociates
assessed the value at &th September, 1983 at $250,000.00. The

land is entered on the tax roll for the parish of S5St. Ann, the
valuation number is 016-05-032-124, the unimproved value is given

as $38,000.00 and the annual tax thereon is $552.60, In a
Declaration of value dated 19th January 1988 supporting his

affidavit for registration of title, Mr. George Alfred Brown

declared:
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3. I hereby request that the said
new certificate of title be
issued with a plan.

4. 1 am informed and verily believe
that the said land registered at
Volume 1072 Folio 413 is valued
no more than $3,500.00.

S. And I make this soclemn Declaration
conscienticusly believing the same
to be true and by virtue of the
Voluntary Déclaration Act.”

What is the basis of his belief? What is the source of
his information?

The source of the information is not stated, this renders
paragraph 4 valueless. In the transfer of titles it is a
requirement that taxes due if any, be paid. Paragraph S (a) of
the Order for Leave to so issue a writ for sale of land referred
to above places "payment of all taxes accrued due on the said
land." as the first charge on the proceeds of sale. This
requires checking with the Collector of Taxes. The valuation
on the tax rxoll is not a cloistered secret and is cne of the
areas checked in transactions. The agreement for sale signed
by the assignor and tendered by the respondents reguires the
purchaser to pay taxes from the date of possession. it is a
notorious fact in Jamaica that land values on the valuation roll
are far below market values. 1In his judgment the learned
judge observed:

"It is a nctorious fact that in the
decade 1570 - 1980 the value of
land in Jamaica depreciated greatly
and that this phenomencn applied
island-wide."

The learned judge here took Jjudicial Notice of a state
of affairs that existed in the 1970°s. The author of Cross on
Evidence 6th Edition had this to say on the subject of judicial
notice at page 63:

"It would be pointless to endeavour
toe make a list of cases in which the
courts have taken judicial noctice of
facts without inguiry. The
justification for their action in
this way is that the fact in question

is too notoricus to be the subject
of serious dispute.”
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I adopt this statement and I accept the statement of
Walker J., as accurate. In Jamaica it is notorious that real
estate values plummetted in the period of 1%70-1%80 but it is
equally notorious that they rose astronomically in the decade
of 1981-1%90 and are still rising. It is also true that
Cardiff Hall Hstatesis on the Horth Coast of Jamaica where
tourist development goes on apace. The values given by the 2nd
respondent were given in 1587 and 19388. They are baseless and
were calculated to obtain for himself a benefit by deceit.

At page $44 paragraph 17-32 of Clerk & Lindsell on Torts

6th Edition there appears this statement which I accept as
good laws

"Lbsence of belief in truth. Although
the party making the rspresentation
ray have had no knowledge of its
falsehood, yet he will be egually
responsible if he had no belief in its
truth znd made it ‘not caring whether
it was true or false. Per Smith J
Joliffe v. Baker (1883) 11 Q.B.D. 255,
275. If a man having no knowledge
whatever on the subject takes upon
himself to represent & certain state
of facts to exist he does so at his
peril, and if it be dcne either with a

iew Lo secure some benefit to himself
or tc deceive a third person he ig in
law guiity of a fraud, for he takes
upon himself to warrant his own belief
of the truth o¢f that which he zo
asserts. Per Maule J., Evans v. Edmonds
(1853) 13 C¢.B, 777, 786. 2Zny perscn
making such & statement rmust always be
aware that the person o whom it is made
will unéerstand, if not that he who
makes it knows, vet at least that he
believes it to be true. aAnd if he has
no such belief he is as much guilty cf
fraud as if he had made any other
representation wihich he knew to be
false, or did not believe to be true.
Per Lorxd Herschell Derxy v. Peek (1889%)
14 App. Cas. 337, 3686; and see
Pritty v. Child (1902) 71 L.J.K.B."
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The 2nd respondent knew that the debt had been
incurred when $5,000.00 was deposited on 5th May, 197C on
a lot valued at $15,000.00 in the subdivision yet on 7th
December, 1987 he swore that three lots including one of
1.6 acres (Lot 96} were together worth nc more than $1¢,000.00
This statement was fraudulent, it was intended to deceive
and secure for himself a benefit. The valuation on the tax
roll was $35,000.00. If the 2Znd respondent had checked this
roll as he ought to have done then he would have seen this
valuation. When therefore in January of 1588 for the
purpose of obtaining registration of the title to Lot %€ in
the respondents’ names he declared his belief, that this
lot was worth £3,500.00, this declaration was false, hence
fraudulent. If he had not checked the valuation he was
reckless in making the declaration. Hence he was fraudulent.

Fraud having been established in the respondents,
the appellant is entitfed to sustain these proceedings .-as
a person deprived of land by fraud. I would allow the appeal,
set aside the judgment of the Court below and order the
Registrar of Titles to cancel the Title registered at Volume
1209 Folio 391 in the name of the respondents. The appellant

will have his costs here and below to be taxed if not agreed.

CAREY, J.A.

The appeal is allowed. The Grder of Walker J.

is set aside and ordered that Registrar of Titles cancel
Certificate of Title issued to the respondents and issue a new
Certificate of Title and duplicate thereof in the name of the
appellant. The appellant is entitled to costs both here and below

o

Record o be sent to the Director of Public Prosecutions

for his considzration.



