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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA m‘ﬁ ’"”‘ A"’”

IV PROBATE AND ADMINISTRATION

SUIT NO. P12/ 77

LND

AND

IV THE MATTER OF THE ESTATE OF LOUIS PATRICK DELAPENHA
IATE OF MAWDEVILLE IN THE PARISH OF MANCHESTER,
ATTORNEY-g t~LAV, DECEASED.
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Claudette Hall
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Richard Delapenha (an infant)
Cisilyn Delapenha
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Denise Beasley

Mrs. Vaughan Iver
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Winston Frankson Q.C. instructed by Judah Desnoes, lLake, Nunes,

Scholefield and Company for ninth, temth and eleventh Defendants,



\ a eted by, J dah Desnoos, Loke, Nunes, Scholefleld
s r‘t)&ui QCholEffjéerl twen;'ﬁtieth and’ twenty-first De endant’s. :

R. Codlin instructed by E. Hall of R. Codlin and Company for ‘.
fourteenth, s1xteenth and nineteenth Defendants. '

Hearing ons Jlst : nd 5th F 982
Delivered & h Feb 1982 .
— J]u ﬁ
Zinghan J: T - .

The deceased Louis Patrick De£;§§ﬁ£a"éie&15;'i§¥h January, 1975

at his home Monticello, Mandeville in the parish of Manchester. He had

:,been an Attorney~at-Law for over forty years during which period.he
praéticedvhis profession mainly in the Parish'of Mhnchéster. He has been
described aé being a‘fastidious gentleman of a private'nature and he lived
alone in magnificient and exquisite surroundings on:éutﬁelﬁe (12) acre
estate nameé:Monticello. He was a man of culture and refinement ;nd'a
patron of'the Arts, as well as something of a philanthrobist. He éerved
his country in a number of capacities ana was rewarded at his death with
a state fuheraloi : ‘ - .

The deceased was I am told a very careful nan where mcﬁéy'was
concerned and made shrewd investments mostly in Real Estafe'and these
served him well, By his death he had amassed consideréfle ﬁealth; Tt
séems'éomewh@t odd therefore ¥hat although the deceased enjoyed a life
devqid ofycompliCations anchontroversy that controversy has confinued to
haunt his memory more than seven years after his deéth. That this is so,
however, has been due in no small measure to the fact that the deceased
died leaving behind a siéﬁble Estate, The deceased enjoyed from all
appearances a reasonably healthy life, but during the iésf few years of

his 1ife he was dogged somewhat by ill-health,

-
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In the early part of 1974 the deceased became seriously ill
and was admitted into the Hargreaves Memorial Hospital, a private

institution in Mandeville,- He was confined there for a period of

‘around 8ix weeks from 9th February ahd into March 1974. Durinthhis

period he was being attended to among others by his private nurse one
Miss Patricia Arscott.

As a prudent man and an Attorney-at-Law of some experience

. in human affairs he was minded to make a Will in event of his deafh{‘ e

did not, however, confide in any of the nembers of his .immediate family,

but choose his nurse Miss Arscott to undertake the -tagk of writing out
his Will,

He requested her to prepare-a Will for him,‘whiéh she did on

++13th Fébruary, 1974, - She wrote out the Will in her own handwrifing as he
dictated it to her on four sheets of foolscap paper and when she was -
finished she handed them to him and after he had perused them through he

: made‘cértain‘corrections¢ffThis docunent was signed by the dececased as

his Last Will and Testament in the presence of two Doctors, Leigh Lord

‘and Delroy McPhersan who also witnessed it.

The deceased keptthis Will in his possession until the evening
before his disch&rge from the hospital when he handed gver té
Nursélﬁrscott and instructed her to place it in the pocket of his dress-
ing gown ﬁhich gshe dids The Will had been placed by the deceased into
a white envelope which was sealed,

The deceased then took the Will home with him from the hos-
pital, Before the deceased left for Texas some weeks later he placed
the sealed eﬁvéiope into another airmail envelope and it was placed

into one of the chifferobe drawers in his bedroom by Doris Delapenha on
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his instructions. Following his discharge from hospital the deccased

had remained at Monticello for some'weeks and then left Jariaica for

s

Texas in the United States of America. He returmed to Jamaica from the

United Statoes of Anerica around November 1974. On his return he requested

Nurse Patrwicia Arscott to again attend on him at his hone, She continued

to nurse the deceased up to the tine of his death,

%\

, + The deceased died on 15th January, 1975 around 9.20 amm;

Following his death there was a gathering of some of thé members of his

family at his home, T"hese included Doris Delapenha the deceased sister

vho had lived at Monticello following the deceased illness, Rema Heron
his neice who had becn attached to the deceased law offices for over

forty (40) yéars, her husband, Mr. Heron, her mother.and Cisilyn

Delapenha his neice-in-law, In addition to these persons, also present

during that day were Nurse Patricia Arscott and some menbers of the

Findlay family which included Easton Findlay and his son Tony Findlay.

Therekwas a qonve?sation touching on the question as to what type of
funeral to have for the deceased.‘ The family was also considering
whether to accept an offer made by the Government of Jamaica to accord
the deceased an official burial.‘ f}aston Findlay who is not a relative
of the deceased but from all appearances was very intimately annected
to hin, ﬁas asked by Mrs, Heron "whether he knew what the deceased
wishes were as to what type of funeral he wanted?" ‘He was not able to
be of nuch assistance,

Later on in the evening there was an incident in the deceased

bedroon in' which Easton Findlay had gone and was apparently going

through some of the deceased personal and private papers in the chifferobe

drawers when he was asked by Rema Heron for the deceased Will, He
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pointed to a drawer and after some hesitation he handed over to

Rema Heron an unsealed Airmail envelope which aontained the white sealed
envelope‘with the Will., This envelope was marﬁed "Last Will and Testa~
nent of Louis Patrick Delapenha." Rema lleron then took out the sea;ed
white envelope and enquired from both Easton Findlay and Nurse Arscoﬁt
as to whether they knew whose handwriting it was on the envelope and

obtained negative answers, The Will was then cxanined by Rema Heron

~ and she again confronted Nurse Arscott with it enquiring as to "how she

could‘say that she did not know whose handwriting it was and she had

written it," Nurse Arscott thereupon adnitted to having written the Will;f

The W31 of 13th February, 1974 was read thot evening by
Rema Heron and Cisilyn Delapenha and dlso later was read to two of the

deceased sisters.

- This Will is not being challenged as to its validity, It

reads as followse=-

“"This is the Last Will and Testament of ne
Louis Patrick Delapenha of Mandeville,
~ Manchester, Attorney-at-Law,

I hereby revoke all former Wills and
Testamentary dispositions heretofore
made by me and declare this to be ny
Last Will and-Testanment,.

I hereby appoint my neice Rema May Heron,
‘ Faith Findlay and Donald Allen, Attorney-
o at-Law to be the executors and trustees of
this ny Last Will and Testament, with all
the powers of the trustee law and the land
settlement Lict and direct payment of nmy
just debts, funeral and testanentor expences
out of ny estate real and personal and also
authorise suitable tomb stone to be erected
over ny grave,

I give and bequeath my prenises at Number 9
Patrick Road, Manchester known as Monticello
together with approximately twelve (12) acres
of ground surrounding to the Sisters of Mercy
of Jamaica to be used by them at all times as
a rest home with the right nevertheless to
open the house and grounds at anytime if they
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"so desire to the general public but within
their absolute discression to close the sane
to the publie whenever they may deen fit so
to do, It is to be clearly understood that
all the articles contained in the house
including Silver, China, flatware, furniture,
nusical equipment - sterogran - T.V,.'s and
valuable china and ten of my herd of Shetland
Ponies $7,000 should be invested by ny
trustees and the proceeds used to purchase
feed for the animals and birds. Such incone
to be turned over to the Sisters of Mercy for
this purpose.

I wish the boundaries of - Montichello be as
followss— -

Starting fronm McKinley Road fence now dividing
prenises generally called Church House and 1un-—
ning along McKgnley Road to boundary with

Mrs, Ricketts line where it meets the lands of
the Hon., W.H. Coke and then turming North to
another junction of walls and then BEast to in-
clude, 1% acres of lands purchased by me fron
the Hon, W.H. Coke and then to follow the line
wall as erected to Pntrick Road,

I give devise and bequeath 21 McKinley Road
(called Church ITene ) to ny adopted son
Baston Findlay and his 'wife Faith absolutely.

I give devise and bequeath ny premises known

as Caledonia Great Iouse with all its furniture,
linen and fixtures to my neice Rema Heron. '

Whatever monies I have invested with my nephew,

Patrick Manley Delapenha, of Manchester €ourt

I give devise and bequeath absolutely,

I direct that my executors and trustees will
sell and dispose of 100 odd acres at Gut River,
Manchester and divide the proceeds as follows
equally., To Neville Delapenha $2,000, To
Roman Catholic Church, Mandeville Pashionist
Order &5,000., Mandeville Public Hospital to
build a suitable kitchen $8,000, Anglican
Church, Mandeville $5,000, To ny nephew,
Sigisnund Vaz $10,000, To my sisters Doris,
Moy and Hilda $10,000 each,

I direct that all these pecuniary legacies
should be paid out of my half interest in
business premises owned my me and Allan Blake
known as the Manchester Shopping Centre,
suitable valuation should be made of the
value of the premises and ny half interest in
the venture should first be offered to Allan
Blake before offering the sane to the public
for sale, :

To ny dear friend and Doctor Horace Henriques
$5,000, To my good nurse Patricia Arscott

8 ’

1,000,
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"My trustees to call in and convert
into cash all investments standing
in ny nane for the purpose of pay-
ment of legacies including ny
insurance policies,

I direct ny trustces to pay the
following legacies out of ny

estatoe—

To Harold Vaughan Iver the sun of
5,000,

To Joscphine Delapenha ny sister-in-
law 5,000, «

To Harvey Delapenha of Mandoville the
illegitinate son of my brother
Ralph 42,000,

I direct that ny little dog, Dandy be
given to ny nephew Patrick Manley Delapenha,

411 the rest and residue of ny estate
both real and personal whatsoever nature
and wheresoever situate I give devise and
bequeath to nmy trustees and ny adopted

. son Baston Findlay absolutely.

In witness whercof I have set ny hand the
13th of February, 1974.

Signed by the said Testator in the presence
of us both present at the same time who at
his request and in the presence of each other
have subscribed our nanmes as witnesses."
Sgd. Leigh Lord
Sgd. L.P. Delapenha
Sgd. Delroy McPherson

~

Accordin%;?o the.tenor of this Will it is common ground that
the bulk of the deceased. estate would go to objeccts outside the reach
of the immediate fanily, Thevtwo largest beneficiaries being the Order
of the Sisters of Mercy.of the Catholic Church of Jamaica and the Findlay.
fanily, that is, unless something intervened to prevent such an eventual~-
ity taking place, Within the next twenty-four hours things started to
happen. The sequence of cvents is very important not only to put matters

into their right perspective but equally important when it comes to

evaluating and assessing the cvidence,
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It will be recalled that Cisilyn Delapenha was one of the
persons we was present at the deceased homewhen the Will was read;

Cn the afternoon of the 16th January, 1975,the day following
the deceased death Rema Heron, rcceived a telephone call from
Cisilyn Delapenha to the effect that she had a most important disclosure
tg nake to her, Aiong with her husband Patrick Bunny Delapenha,
Cisilyn Delapenha went to Rema Heron's home arriving there about twenty
minutes after the telephone call, At the home Cisilyn Delapenha then
fold Rema lleron of an alleged conversation which she had with onc
Millicent Dennison the then Matron of the Hargreaves Hospital who was
alleged to have told her of having precpared and witnessed a Will for the
deceased while he was a patient in the Ilospital,

Rema Heron further states that vhen Cisilyn Delapenha came to
see her she told her that "the Will Easton Findlay had given to her was

apparently not Mr, Delapenha's Last Will and Testament." Not only was

Rema Heron present when this conversation took place but also Donald Allen.

Both of these persons are named as Executors and Trustees in the Will
of 13th February, 1974, Although there was no nention by
Cisilyn Delapenha of the date of the execution of the alleged Will and
although Miss Dennison apparently did not tell her of any date when this
alleged incident at the Hospital with the deceased took place; it was
immediately assumed by her Cisilyn Delapenha that the Will of
13th Pebruary, 1974 "could not have been the Last Will and Testament of
the dececased, "

4L thorough and diligent search was them made of the deceased
home to see if this alleged Will could be located but the search proved

futileo

"
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No apparcnt attempt was made by cither Donald Allen or

Rema Heron, two of the Executors, to contact Millicent Dennison and
enquire fron her as to circunstances under which this alleged Will had
cone into existence, There was also no apparcnt attenpt made by then

to get in touch with the other Exccutor named in the Will of 13th -
February, 1974, Faith Findlay, but then, it does seen to appear that
given the contents of that Will, there at that tine seemed to have been
little or no apparent comrmunication passing between the impediate’

fanily of the deceased and the Findlay's, Despite the obvious importance

of this alleged disclosure made by Cisilyn Delapenha to Rema Heron and

" Donald Allen there was no attenpt nade By them to collect a Statement

fron Millicent Dennison before another seven weeks had passed and when
they did.Miss Dennison was only too willing to oblige then, She was able,
despite the faet that she had prepared the alleged Will sometime in

March 1974, to recount the incident one year later in very preciée‘detailé
Mr, Frankson has déscribed her recollection of the contents of the*
élleged Will of March 1974 as extraordinary and remarkable and as doing
her credit. Mr. George on the other hand has said that although

Miss Dennison did not keep a copy of this alleged Will she stated she
prepared:in March 1974 yet she is able in her Statenent to give an almost
verbatin account ofvthe contents of the Will with bits of conversation
thrown in for good measu;e concerning mnatters in which she is not per-
‘sonally involved, le submitted that there is no way that she could
remenbér the details of an alleged Will to the extent that she has re-
counted in her Statement,

The Statenent in question is very lengthy and takes up sone
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sone twelve foolscap pages of typescripte There is no evidence before
ne to indicate the circumstances under which this Statcement was prepared.
AN . Given thc iqpcrtgnce of the task which now confronts ne, and the serious-
ness of thc mafter, onc has to bear in nind that Millicent Dennicon, the
person who it is said was the source fron which.the story of a second
Will came, was permitted seven wecks after.the account of thc_sccond Will
was rclateﬁ tc Cisilyn Delapenha and then to Repa Heron, Donalq Allen
;&nd others, t o formulate fron her menmory an cvcnt wh;ch al}cgedly_took
QVJF . placc in March 1974. Was her reccllecticn one.that.was unaided? Was
she assisted by certain members of the deceased familyfto p?eparc.hcr
Stéccment? Didvshe have fhevassistancc of the contcnts of the Willuof
13th February, 1974 in so doing? 411 these arc.very pertinent questions
wﬁich have to be considered in weighing the evidence of this person for

.on & close exanination of the almost twelve pages of the evidence con-

TN,
L

téined ﬁﬁ thé.Statemcnt which shevgavc dated 5th March, 1975, it is
»inccnceivable to believe that alfﬁougﬁ she Wac a virtual stranger not
.closely and intimatcly connected to the déceasec, aﬁd had no draft or
copy of the alleged Will to refcr to, that hci nind would ha%eﬂﬁeen able
to retain in such exactitu&e as.her Statenent tendslto'scggést the contents
of this alleged Will, 4s thouéhagainst_the ncfufél pfoccss'of things
- her nmenory was not diminished by the passégevof %ime Buf'evén‘tended to
get better.
6n or around the datc of Miss Dennison's Statement and to be

rnore precise on 7th March, 1975 a Statement was takéc'frcm one
Gwend.olyn Sccncer a Ward Maid at the Hargreavcs‘Hoépital. _Miss Spencer
in her Statement recalled an incident at the HOSpifai on an eveniné in

early March, 1974 when she was sumnoned by Miss Dennison to the deccased
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roont and there she saw the deceased and Matron Dennison sign a docunent
which she also signed."SheAcoifoborates Miss Dennison as to the execu-
tion of this alleged Will,

If the accéunts of Millicent Dennison and Gwendolyn Spencer
were true thon this gave rise to the fact of the existence of a later
Will and having regard to the contents of this Will as related by
Miss Dennison the effect would be that the Will of 13th February, 1974
was thereby revoked,

A search for this alleged Will having proved futile, steps
were then taken by the Exccutors to obtain some documentary proof in
gupport of Matron Dennison's story. Miss Dennison had told Rema Heron
that on enquiring from "her friend" who had typed the Will in Kingston,
she had told her fhaf~she had kept a copy which she would endeavour to
obtain; Miss Dennison was,however, very reluctant to give the'namg or
theTﬁhefeabouts of this friend.

4 continous search was now begun to try and locate the friend
or the copy of the alleged Will and when this was not successful, the
Attormneys-at-Law for the Executérs were left with no other alternative
but to take the extreme course of conpelling Miss Dennison to cone to
this Court to testify as to the truth concerning her knowledge of the
whereabouts of a cop& of the alleged second Will,

Acting'ih pufsuanco of an Order nade by Mr, Justice Melville

made on 15th January; 1976, Miss Dennison was duly sunmoned before
Mr, Justice Chambérs on 4th March, 1976, Her depositions were faken on
oath and she gave the namg of her friend, This information was "Maiden
nane Susan Mae Jackson. Married nmane Susan, Mae Phillips (first marriage)

Susan Mae BEvans (second narriagé);" She further stated that she did
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not know the whereabouts of this person but one Fay Summers of Golden

— Spring did,

When this information was enquired into by two of the Attormeys
for the Executors, Mr. Richard Evans and Mr. Cedric Barton it 1éad no
wherce There was no one who could be traced by these nanmes and
Fay Sumners turned out to be really one Fay Sinons who was Miss Dennison's
own sister, who also said that she knew no one by the names which
Miss Denﬁison gave to the Court,

'<\,} | It only remaihs at this stage to mention that follo;ing‘the
Court proéeedings in which Miss Dennison had depqried, she disappeared
and her whereabouts are now unknown, Followingjthe'disgppearance of
Miss Dennison -and cloée u@on its ﬂoels'in August 1977 the other allegod
attesting witness Gwendolyn Spencer was contacted by a Mr, Owen Crosbie,
an Attorhéj-at-LaW who took a statenent frém her by way of a sworn
(:;) 4ffidavits He had with him, a Justice of the Peace, one Mr, Stewart as
V wcli as avdapy of‘the Statenent made by Miss Spencer dated 7%h March, 1975.
Wﬂéﬁ this>Statemenf was read over to Miss Spencer she déniedvthat any
such incident had taken place, Sho>in effect retracted her earlier
Statemenf. ‘Miss Spencer was later visited by Mr. Emest Delapenha on
6fh Oétéﬁer,’1977 ahd adnitted to him that the earlier Statement that
B she had gifén to Mrg. Rema Heron was not true and that what she had told
the gentleman:wﬁs really what happened,

It was bearing in nind this state of affairs and against this
background that the Executors through their Attorneys on 8th Decenber,
1977 alnost tiree years after the deceased death took out an Originating
Sunmons secking Probate of the Will dated 13th February, 1974 in

Solemn Forme
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The cadings

On the Clain and Defence filed in this matter there is no issue

arising as to t he existence and validity of the Will of 13th February,

1974 for which Probate is now being sought, There is no challenée as

to the validity of that Will.

The defendants on the other hand in their Defence filed, while

not challenging the validity of the Will of 13th February, 1974 have

contended o

1. "That there was a later Will properly
‘ executed by the deccased in the manner
prescribed by Law which come into being
on or around the first Thursday in
March 1974,

2. ‘That this Will by its contents which were
substantially different in nature to the
earlier Will of 13th February, 1974
revoked that earlier Will,

3 _ That the WHill of March 1974 had been
' handed over into the custody of the
- deceased and was in his custody up to the
tire of his death, and now cannot be
found despite a diligent search to locate
sane.,

4, ‘ That this fact raises up to the presunp-
tion that it was destroyed by the Testator
anino revocapdi

5e o That as a result of this the deceased died
i ' not #estate but intestate,"

The defence ends With'a’prayer requesting the Court to declare

and pronounce for ain intestacy,
’e

The Will of 13th February, 1974 not being challenged as to its

validity the issues which arose on the pleadings were:-.

Te ’ : Was there a Will executed by the deceased in
March 19747
24 ' If so what were the contents of that Will in

so far as the dispositions contained therein;

and in particular did that Will revoke the
Will of 13th February, 1974 with respect to
which Probate is now sought?
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On the evidence the only two possible findings in this matter

ought to be either in favour of or against the Will in Court.

The Evidence ,
' S of

The evidence in this matter consisted in the nain Statenents
and Affidavits obtained frem ten persons, In addition the Court heard

viva voce evidence.fron Gwendolyn Spencer and Dr, Leigh Lord which

touched upon the attestetion of the alleged Will of March 1974 and the

Will of 13th February, 1974 respectivelys. - . e

In so far as the Court had the distinct advantage of seeing
and hearing from Miss Spencer and Dr, Lord and observing how they reacted

to questions put to them by the Attorncys in this matter as well as by

the Court, the sane was not true when it came to an exanination of the

written Statements and Lffidavits taken and given in circunstances where

M ed.

~ the zalkeednay have had to rely upon memories that migﬁt have been faulty

to say the least,

”GiVGn the seriousness of the task which confronts ne I an
fully nindful of the:great ;are that is nost essential in setting about
the job of examining, aSSeséing and evaiuating the evidence céntained in
these Statements and Affidavits where necessaxy.

One has however to take the evidence contained:in fhese docu~
nents as one finds it. - Therc is no roon allowed for reading into any
of them words which they do npt contain, ' I make this dbservation for
the simple reason that leérned'Attorneys for the defendants have on nore
than one occasion during the heraing of this matter sought to put their
interpretation on the contents of Statements and Affidavits of certain

witnesses in so far as that interpretation tends to favour their'case;

</




In ny view where what the deponent or the maker of the Statement is
saying is clear then there is no room for any inference or surnise for
that natter. The docunent nust be taken as one finds it and to nean

what it says.

The onus of proof arising ouf the issues raised upon the
ple#dings rested squarely upon the propoﬁnders of the alleged Will of
March 1974. They had to establish by adducing evidence of a standard
required in cases of this nature to satisfy me of the existence and
contents of this allceged Will, Even if they can get over the hurdle of
establishing the fact of a second or later Will as well as its contents
their task is not yet ended, They still have to go on to establish as
weli that this Will was properly executed and as such was therefore a
validly 5inding testanentary docunent in accordance with Section 6 of
the Wills ict.

The deféndants.have sought to rely in the main on the evidence

off three witnesses to prove their case. They ares—

te Gloria Millicent Dennison
24 Gwendolyn Spencer
e Delroy MbPﬂerson

It nay be convenient &t this étage to make one or two passing
comnents on the role played by Dr. McPherson in this whole senario, It
will be recalled that he was one of the two witnesses to the Will in
Court for ﬁhich %robate is ﬁéw sought dated 1%th February, 1974, Follow-
ing the witnessing of that Wiil he sceemed to have left the stage and
renained in the background but came back int§ the linelight in September.

1977 when he swore to an Affidavit in which he deponed to having actual
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knowledge of the existence of a later Will made by the deceased,

The sequence of events leading up to this Lffidavit sworm to
by Dre McPherson will be of vital importance in weighing and a§sessing
his evidence as the LAffidavit was obtained from Dr. McFherson following
the sudden and mysterious disappearance of Millicent Dennison and also
after Gwendolyn Spencer had sworn to an Affidavit in August 1977 re—
tracting her Statement given in March 1975 to Rema lleron that she had
witnessed a Will of the deceased in March 1974 at the Hargreaves Hospital.

At that time with the combined effect of Miss Dennison's disappearance

- and Miss Spencer's retraction, the cause of those who were alleging there

was a later Will scemed then not to hold out much hope and so it was
against that background that Dr., McPherson's Affidavit was séught and
obtained, no doubt with the main purpose of bolstering up their case;

It is further of particular note that his Affidavit was sworm
to more than three and a half years after the facts to which he purports
to have had actual knowledge.

I have been greatly assisteg in this matter by a nunber of
authorities referred to by Counsel on both sides,

The attention of the Court was drawn to the following cascse=~

1: Cutto ve Gilbert, Volunme 9 Moores Privy
Council Reports 1854 -~ 1855 pg. 131.

24 : , Willian Brown vs Apelia Brown 1859
. : 8 Ellis and Blackburn's Report at
page 876, Volume 120 English Reports
at page 327, ’

3. Re Estate of Hampshire 1851 Weekly
Notes at page 174,

de Hellier vs Hellier 1884 9 Probate
Division Law Reports page 237 at
page 239,

5 e Sugden vs Lord St, Leonards Probate

Law Reports 1875 - 1876 at page 154,
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Re Wright 1952 1 i.E.R. at page 1013

Wood vs Wood 1865 -~ 1869 Probate Law
Reports at page 309.

Atkinson ve Morris 1897 Probate Law
Reports at page 40.

Barkwell vs Barkwell 1927 Probate
Law Division at page 91.

Lillie vs Lillie Volune 62 English
Reports at page 162, ‘

The principles of Law to be extracted from these cascs briefly

That the onus of proof lies upon the propoundecrs
of a subsequent testamentary document which dis
not forthconing to prove not nerely its existence
but also its contents.

That there rnust be evidence adduced which
establishes that this subsequent Will
revoked the earlier Will and it will work
a revocation wheree-

There is a change of Executors,
There is a revocation clause in the later Will,

The dispositions in the latter Will are
substantially different from those in the
carlier Will, '

Where therc is proof of the existence of a

later Will which has revoked an earlier Will

and that Will has becen in the custody of the
deceased testator up to the time of his death

and cannot be found thereafter despite a .
diligent search to locate same, the presunption
of law arises that the deceased destroyed sane
anino revocandi and the Fesult-of this is that
the deceased died intestate,

That where the revocation of an existing Will
is sought to be established by proof of the
execution of a subsequent Will not fortheconing
and where there is no draft or instructions in
writing, when such fact is to be proved by oral
evidence only, such evidence ought to be clear
and precise,

That to revoke an existing Will by parol evidence -
alone that another Will has been executed, is
though the Law may adnit of it, a eourse of pro-
ceeding not unattended with danger and consequently
that such oral cvidence ought to be stringent and

"~ conclusive,

In addition the Court was also referred by Mr. George to Cross

on Bvidence 3rd Edition at page 422 - 423 in which the Learned futhor
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deals with the subject of Post Testanentary Statenments of Testators .
concerning the contents of their Wills,

Mr., Codlin also referred to Gibson om Probate 17th Edition at
page 63 on the question of Presunptions as relating to lost or destroyed
Wills.,

Mr. George further subnitted that.- .

1e Before a later Will can be said to have revoked
another and previously properly executed Will,
execution of the later Will nust be proved strictly.

2e Proof of the second or later Will cennot be done
' by statenents made by the Testator after the later
Will saying that he revoked the previous Will,
This applies in particular with regards to the
Lffidavit of Dr. McPherson in so far as it secks to
offer corrobation of Miss Dennison's evidence as to
- the existence of a second Will,

3 Even if the proper execution of the second Will can
be proved evidence of the revocation of an carlier
Will nust be stringent and conclusive,

lo : Where a properly executed Will was in the possession
of a testator at the date of his death and that Will
cannot be found after his death, the presunption is
that he destroyed that Will, but before that presunp-

+ tion can arise it nust be established that the Will

was properly executed, The onus of proving
execution is on the propounders of that Will,
Equally the onus of proving revocation is on the .-
party seeking to prove the TEVOCAT 10N 4. rmearmrmmmemmess™"

——c

‘Bearing in nind these various propositions to which I am grate-
ful to the Aftorneys on both sides for their industry, I nust from the
very outset end bcfore exanining the evidence of these persons, refer
in ﬁafticular fo Millicent Gloria Dennison whose evidence lies at the
heart of this.métter. Her statenent and deposition will have to be
exanined with the utnost care bearing in mind her adnitted reluctance
toyﬁolunteer infomeation as to the whereabouts of the friend who typed
the Will, her lying to the Court when her depositions were taken, and

her unexplained disappearances
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Mr. Frankson has made reference to the fact that it was just
by chance that Miss Dennison came into this matter. She had gone to the
supernmarket operated by Cisilym and?Patrick Manley Delapenha in the
afternoon following the deceased death, She went to offer her condolence
to Mrs. Delapenha when the question as what sort of funeral the deceascd
wished cane up. It is a natter of concern to me as to how the question

of the type of burial to have for the deéeased could have entered into

the conversation as Miss Dennison was not known to be a close friend of

.the deceased or intimately connected with the immediate family in any

way. It was supposed to have been Cisilyn Delapenha who brought up the
natter of the funeral arrangeﬁents. Whereas there is some probability
that Migs Dennison did go to the supemarket and offered her condolence
as night be expected in the circunstances, it is ;nconceivable that a
natter as intinmate as the funcral arranéements and the quéstion of the
dececased wishes in this regard would have been a subject fhat would have
been touched upon by Mrs. Delapenha and mentioned to a peréon such as

Miss Dennison who was not closely connected to the deceased or his fanily,

While on' this aspect of the matter if*is*of some inmportance

‘that the Will in Court for which Probate is now sought nakes no nention

of the deceased wishes as to what kind of burial he wanted,. Ie however,
was very careful to mention that he wished "a suitable tombstone to be
erected over my grave," The question of what kind of burial he was to
have was clearly left to his inmediate family as is the general custon
in this country and his Will made adequate provisions for paynent of the
sone, Given the added fact that he had made a substantial disposition

to the Sisters of Mercy of "Monticello and all its contents" it was clear

S
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fron this that he nust have been a devout Catholic and this Order may
in 21l probability have been dear to his heart, There would be no
doubt therefore that if his fanily requested a Requiem Mass to be
.¢elebrated at his funeral, that request would have been entertained,
There would have becen no necessity for the deceased to ask for a
Requiern Mass, and it is highly improbable that ho nade any such request,

Mr, Frankson has said that Miss Dennison in her recall as to
the contents of the alleged Will has been precise in the details she .
has given, In her depositions Miss Dennison has said that "I recall
the contents of that Will becauge Mr, Delapenha repeated then so nmany
times," Could this have been so, if she was @5 she has'stated taking
dictation? If the draft was being prepared by her as the deccascd spoke
what wogld be the necessity for the deceased to repeat the contents of
the Wil; of March 1974 so often? This also scens highly ipprobable.
’Miss Dennison has élluded to this fact in her depositions in order to
lend credence to the detailed manner of her recall as to.the contents
of the alleged Will,

It has been contended by all the‘ﬂttorneys for the defondants
~that fron the manner of Miss Dennison's recall in her statenent as to
things; incidents and persons, she could only have had knowledge cf then
if she had actually experienced them. She ought therefore to be taken
to recount?pg sonething that actually did take place, .

I pousce here to make this observation that althoﬁgh that nay
probably b? true, it is also equally probable thgt given the period of

seven weeks following the birth of the runour of the second Will, and

given the assistance that she could easily have got fron someone who not

Q1
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only knew the deceased well, his habits andwpecularities, and given
further information as to the contents of the Will of 13th February, 1974
which had already been scrutinised by several nembers of the fanily in-
cluding Cisilyn Delapenha and Rena Heron, Miss Dennison had anple tine
in which to produce a statement in the fom of that to which her
signature bears testinony. It has further beén 9ontended that the state-
nent of Miss Dennison is remarkable and one that does her credit.

Coning as it does over one year after the event to which she seeks to
recall, it would have been beyond any hunan comprehension for, her to
rerenber in such grapaic detail the contents of a docunment as she sought
to do in her statement, about a man she was not intimately associated
with and about natters that were no concern of hers.,

One finds it difficult to believe that given the fact that the
deccased was a very private nen, and,ong whon from all appearances and
fron the circunstances in which the February Will was prepared, did not
confide in his fanily, the whole narrative of the seccnd Will seens
inprobable, The deceased had executed a Will just three weeks earlier

“to the alleged March Will, Ie confided in Nurse irscott in getting that
Will prepared and executed. Was he going to run the risk of the fact
that he had made a Will being published by obtaining the services of a
virtual stranger such as Miss Dennison to prepare another Will for hin
and thereby increasing the risk of the very fact which he was sceking
to prevent?

The circunstances as rclated by Miss Dennison as to how she
states the March Will was prepared needs to be exanined with greater
scrutiny in so far as they relate in particular to the alleged alteration

of a nunber of the dispositions in the Will of 13th February, 1974.

o
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Given.the fact‘fﬁat the deéédsed was a ﬁan‘of high repute and integrity,
there is mno evidencé brought by the deféndants tb show any changed
atfitude on the paft of the deceaééd towards any of the persons or
objeéts which he has sought to benefit by the dispositioné in~his February
Wiil. There' has not been any evidence brought by then t§ show for
exanple whoat reason or reasons night have exigted for the deceased to
dlter the dispositions madé to Baston Findlay whon hé has ref;rfed‘fo
in.fhe Will of 1%th Febrﬁéry, 1974vas his adopted son., The absénce of
such.evidence is by itsélf sufficient to excite suspicion and to cﬁst
doubt on tﬁevveracity of Miss Dénnison's recall if such suspicién is nét
removed;‘ And’can it be fomoved, when she has by her continuing absence
left one to ponder the question, coula this story be true? While on

the subject df Easton Findlay, if Miss Dennison did take dictation fron

ihe deceased and prepared 2 docunent which was later executed as the

deceased Will, could she héve failed in her statement ﬁo recall the factv
that the deceased had referred to Baston Findlay as his adopted son?
Coﬁld she have forgotten tﬁé alteration éf the following dispositioﬁ in
the Fe"bmary'mli "21 McKinley Road (called Church House) t§ ny adopted
son Eastdaniﬁdlay and his wife Faith Findlay absolutely.," It will be
recalled fhat>this>ﬁas the second dispésition nentioned in the-February

Will, whicﬁ according to Miss Dennison the deceased had in his hand read-

“ing over to her and naking alterations. Could she have failed to recall

the deceased referring to Baston Findlay in that close and intimate way?
As Mr, George has observed there are few designations closer
to a man than the word son and when that person as in the case of the

deceased is a bachelor and had no children of his own such a reference

C@‘ﬁ
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takes on an added significance,

The devise of the house at 21 MeKinley Road to the Findlays
seens to.have escaped the menory of Miss Dennison in her statenent, In
the same breath she renembers the disposition of several other houses

: 3he
to other persons. Had she experienced what she stafes/did, one would
expect her to recall a disposition which was made very early in the
Will of February 1974 as the testator read it over and if there was an

alteration by way of omitting that disposition any reason for this she

would in all probability have also remenbered. More especially so when

it had tq do with soneone who the deceased had in the Will ef

13th February, 1974 referred‘ﬁo as his adopted sone It is even nore
remarkable thatthis fact could have escaped her yet sheiganlrecall in
precise detail other alleged alterations in so far as they relate to

certain later dispositions which touch and concern natters such as the

Gut River properéy and the investnents in the Manchgster Shopping Centre

[ 2

being able in addition to quote the actual words which the decessed is
alleged to havg used in referring to these properties;_

Miss Dennison has said in her statement that in dealing with
the Manchester Shopping Centre dispositions (as the original stood,
the Findlay's would inherit 50% of his estate). le said/'this is not
right,"

low did she know that the Pindlay's stood to inherit‘ 50% of
the deceased estate? 1Had the deceased to0ld her this? or was this some~
thing which was introduced by soneone with actual knowledge of the
contents of the Will of 13th February, 1974 for which Probate is now
sought? It must not be forgotten that these words are being attributed
to a2 man who was a person of vast experience, He was also it has been

40
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gaid a very private person and it cannot be denied that he was soneone

whose experience and judgnent as well as his shewdness in business matters

had brought hin considerable wealth, One therefore has to assume that
he was not someone given to making hasty decisions, When he nade a

decision it was after careful examination of weighing the pros and cons

-and after a studied and nature consideration of all the facts,. Is one

therefore to assune that this sane person having made a Will which was
exccuted on 13th February, 1974 which sought to dispose of all his

estate thereby ensuring that his affairs were settled, and having

~deternined that the bulk of his estate ought to go to his "adopted son"

‘Baston Findlay ond his family, that the deceased would without there

being any change in the relationship between the Findlay's and hinsclf,

for no rhyne or reason then say to someone, not intimately or closely

connected to him as Miss Dennison was, "that is not right?" I regard
this as nost unlikely, Or was it that some meriber or nenbers of the

deceased fanily when the Will of 1%th February, 1974 was found and

exanined in the afternoon of 15th January, 1975 at Monticello, and later

discussed as it would naturally have been anongst the immediate fanily,
saw the contents as rendering an injustice to the fanily and then
decided upon a course of action which eventually lead to the conception
and cventual birth of what Mr. Codlin has chosen to refer to as the

Dennison Will?

/03

Miss Dennison's account in her statenent as to the circunstances

in which she had the draft of the March Will dictated to her by the
deceased is cmtradicted by the cvidence of Nurse Patricia Arscott;

In her statement Miss Dennison recalls an incident in which according

ZX
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to her "he (neaning the decease@) did not wish to offered Nurse Lrscott
so he did not want‘her to know initially thﬁt he was rewritiﬁg his Will,
but there were places where the spelling was so bad and he could not
recall what he said, Ile said thore was no logical thinking in this
and called Nurse arscott. She was trought into the roon and asked to
read certain sections that were nct clear,"
here ,

I pgg§e[%o observe that having read through the Will of
13th February, 1974 many tines during the hearing of this matterlandkin
the process of writing this Judgment, that apart from one obvious error
with reference to the bequest to "llarold Vaughan Iver" someone who it
is adnitted has been dead for over forty years but whose widow is still
 a1ive, there is nothing that I can find in the Will that is illogicélh
or not clear, As to the words "there were places where the spelling was
so bad......." on a persual of the February Will, on the first page the
only nisspellings are "testanentor expences" instead.of'%estamentary
expenges”, and "descression" instead of "discretion". On the second
page,,"Monta&bllb" instead of "Monticello" and there are none on the
thiz@ or fourth pages. ".ind he could not recall what he éaid."‘
Miss Dennison seened to have momentarily forgotten tha£ the deceased
was supposéd to have had the February Will with hin and reading it over
as she took down dictation. If the deceased had forgotten what he had
said all ke had to do would be to look at thew Will,

Nurse Arscott in her statement has said that "at no time did
I read over to Mr. Delapenha or Matron Dennison the aforesaid Will of

13th Pebruary, 1974, after its execution,"
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If this statement of Miss Arscott's is true then it

gives the

lie to the account given by Miss Dennison in her statement and casts

grave doubts upon the whole of her evidence that she prepared

for the deceased by way of taking dictation fronm hin while he

a Will

was a

patient in the Hargreaves Hospital between 9th February to Morch 1974;

Mr, Frankson has challenged the credibility of Nurse Jdrscott

by referring to the statenent of Rema lleron and Cisilyn Delapenha in

so far they relate to the ineident involving Easton Findlay at

the

deccased hone on the afternoon of the 15th January, 1975, He has

subnitted that on that occasion Nurse irscott was lying when she first

sought to deny knowledge of the existence of the February Will when it

was discovered in the possession of Easton Findlay. Easton Findlay's

conduct has also been questioned, Ile submits that in so far Miss

Dennison's statenent conflicts with that of Nurse Lrscott, the account

of Miss Dennison ought to be believed,

Whereas it is true that Nurse irscott fron her conduct on that

occasion was clearly covering up the fact that she had any knovledge of

the February Will, that was her inmediate reaction when she was shown

the sealed white envelope with the handwriting of the deceased on it

marked "Last Will and Testanent of Louis Patrick Delapenha,"

Mrs, Heromn's

statenent reads in part "the white envelope was marked Tast Will and

Testanent of Louis Patrick Delapenha.," I said "Easton do you

whose handwriting this is?" Ile replied, "No," I then turned

know

tn Nurse

and said "Nurse do you know this handwriting?" She replied, "No

Miss Rema." Nurse Arscott would probably at that stage have recognised

the handwriting as she had placed the envelope in the pocket of deceased

9
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dressing goﬁn on his instructions the evening before he was due to he
discharged fron thé Hargreaves Hospital, Up to that stage, however, she
had only bcen shown the sealed envelope with the deceased handwriting
on it, Mrs. Héron then said that "Easton still continued looking and
taking out tﬁings in the side of the chif%erobe. I proceeded tc open
the envelope.the Will--—;-——-." I then said "Nurse how can you say you
do not know Whoée handwriting and you wrote it." She replied "Lord
Miss Rena, i ﬁfote it so long ago I thought Mr, D. had written it over
.and I did not renenter.," Nurse Arscott therefore once ghe had been
conffonted with the d“cﬁment by Rema Heron admitted thét she had‘written
ite Can it te éai& thﬁt in those circumstanbes ehe was lying? It is
further cleaf ffom the circunstances surrounding the preparation and
execution 6f this docunent tha% the testator did not wish any of his
imﬁediafe f;ﬁiiy to know ofit; existence, Ie had confided in MNurse
Arécoft.and she ﬁés not seeking to betray that confidence, She niay have
in all frobabilify Been sworn to secrecy. Her conduct when the Will was
diécovered that afternoon at Monticello is consis;ent with that fact;
The déceaéed.conducf.when that Will was preiared is also consistent with
the nafure‘ofrthe man, he being a very private person, and one who in
his lifetine oneumay.rightly assune had the occasion to advise nany

. being a
clients and no doubt possessed many of their secrets, hiq[profession in
which most.of the instructions he would receive had of necessity to be
of a nbst.confidential nature, When Nur§e Arscott's evidence is exanined
in this light bearing in nind that the document which she prepared is
not being challenged as to its validity her bona fides cannot be doubted,

I accept her statenmt as true and in so far as it does conflict with

qy
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that of Miss Dennison, I accept the account as giveﬁ’by Nurge idrscott.

This now brings ne to the evidence of Gweﬁdol&n Spencer. It
will be recalled that a statenent was taken from her by Rema leron in
March 1975 in which she related having witnessed a Wili for the deceased
in the presence of the deceased and Mi;s_Dennison, Lifter the disappear-
ance of Miss Dennison an Affidavit was obtained from her by
Mr, Owen Crosbie an Attorney—ét;Law which was sworn f§ before Mr, Stewart,
a Justice of the Peace on 20th fugust, 1977, and she déponed that
during theﬁtime that the deceased was a patient at the'ﬁargreaves Hospital
she never went into nis room, or witnessed.any‘documcﬁt for him. She
retracted her earlier statenent in thié regard. She was célled to give
evidenée"in this natter on Thursdaf, 4th Pebruary. In her evidence,
althouéh'admitting that she did tell Mrsé lleron in the statément which
was taken froﬁ ﬁer in_March 1975 that she had witnessed a Will fof the
deceased, she said fhat she did so because she had been threatened by
Miss Dennison that if she_did not 7 so she would have lost her job;
She has also before ne on'béf%yéategorically denied going into the
deceased room in March 1974 or to witnessing any Will.

ller evidence in the nanner that it is,nakes it unsafe to act
upon bearing in nind the SOrf,of inquiry_that I an undertaking, and in
the light of the fact that she has given two contradictory statements
relating to the sane fact before coming to Court énd again in Court.
Taking her evidence therefore as a whole in ny view her evidence ought
to be disregarded,

That now leaves me to consider the Affidavit of Dr. McFherson

about which I have already nmade some passing reference to earlisr on,
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I cannot but agree with the observation of Mr, George to add to ny
earlier corments, in so far as they relate fo this person, The LAffidavit
is obviously manufactured and done to suit a particular purpose and it

is certainly not to Dr, McPherson's credit indeed that he elected to
swear to ﬂ{in the forn that it is, He also nb doubt fronm the language
used in the body of the document obtained some assistance in preparing

it fron an Attorney—at-Law or saneone with sone experience in drafting
éuch décumeﬁ%s. Most of the words.contained in it gre not‘his words

but the highly tééﬁﬁiéal ianguage of an Attomey. I will refer for

example to such phr-ses as "purporting fo be the last Will and Testanent"

. el

in paragrapﬁ.é.ﬂnﬁéﬁbSEQuﬁni_idfin paragraph 4, "N\ non-sensical Will

to which I attested" in paragraph 5. "ThHe céntents of the Will Dut only

attested nv sismature" in paragraph 6, "I nentioned the conversation

to Matron Dennison who congurrgg" in pa?égrgph 9, (The uﬁderliées are
nine for emphasié)..

Mf.JSéhgiield has said that ifﬁthese pérsons and in particular
. ' : h not
Millicent Dennison, Gwendolyn Spencer and Delroy McPherson are[ﬁo he
beliefed then the whole matfer of the story of the March Will nust have
been a éfand conspiracy. -The fact that.I an.not prepared to accept
their statenents as truthful leads ne to ask the questioﬁ therefore as
to what purpose were thése accounts nmade? I need only ask this further
question, who stood to:-gain nost out of the deceased estate on an
intestacy? The answer to these questions in the light of ny exanmination
of the statements of Millicent Dennison, Gwendolyn Spencer and

Delroy McPherson provides the key to the solution of the whole question

as to whether in fact there was a later Will,

d6
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It is therefore not'oﬁt of disrespect to the Lttorneys in
this matter if I do not think it necessary to exanine any of the
authorities which they have cited or the various propositions of law
that these cases touched upon.

I will, howevey end by referring to the words of
Dr. Lushington in Cutto vs Gilbert one of the cases to which reference

has been nade whose words I adopt,

"Where the revocation of an existing Will
is sought to be established by proof of T
the execution of a subsequent Will not
appearing, and where there is no draft _
or.instructions in writing, when such !

f ct is to be proved by oral evidence r/”—*?
only, such evidence ought to he nost ;
clear and satisfactory for we concur )
in- the opinion which has been expressed )
by very learned persons that to revoke ' j
|
|

an existing Will by parol evidence alone ,
~ that another Will has been executed ’ RN
" though the ng noy admit of it is a course ™~

T of proceedi not uwnattended with danger

mfﬁ”"and conoequently that SEQE_QIQl—QX$QEEQQ \

(Tne qnderliﬁes é;e nine again for éﬁphgéis),

laving exanined the evidence in this matter not only do I forn !

the view that the accounts given by Millicent Gloria Dennison in.her ;

statenent, and depositions as to the existence of a second Will, which j
allegedly cane into heing on or around the first Thursday in March 1974,

as not being truthful, but I would think it folly on ny part to proceed

to act upon what after careful analysis has rightly been referred to by

Mr, George, as passing for evidence,

I accordingly reject the contentions of the Attorneys for the

un h h i in Court /
opound ers of the alleged 1ater Will,and uphold the Will now 1’ (
p r ! - . . |

f the dececased &

i - t o ‘ |
dated 13th February, 1974 as the Last Will anduTgstamen. K
ate : ‘ ‘
s in Solemm Form. |
h is accordingly adnitted to Probate X
which 1 ording
D.0. Binghan -

‘Judge ’ T —





