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EOWE P.:
Hacsh, J., in an ocial judgment delivered imnediately
upon :he conclusion of counsel's submissions, made five
- veLy shoru finuings'ofhfactgi
""" i. Plainuiff did run across road.
2, Defeniaant's dyiver was travelling

at veiy fast speed in area wheie
children were llntly To e on wie

zoad.

3. Hoad akc imp aca Jtralghtp diy and
puved. :

4, Find defendants 2/3rdu to blame

for accident.

. Accept evidence of plaintirf being
epileptic since accident,

R4

e . wenit on to nake ainl avera of genurdl Gamages of §l“0

which wioen scaled down amounced to $L20,000 anu an awacd
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of $1,6u2 for special damages. DBoth parties appealed. The
appellants cnallenged the judgment on the grounds that the

espondent was either wholly o plame for the accident or
that his concribution far exceedued one vhir f_hat the awa rd
of $hyU,u00 for loss of futuse e‘“nlnga was ndL SUEQQLLEG :  “
Ly evidence and that the award for pain and suf:er;ng-was
substantially in excess. af award similar. cases. in
Lizs Re&pun&eni*s.ﬂotiée the responaenu contended tnat he
was net guiliy of contiibuvory negligence and ‘hat the award
for general damages was insufficient.:

On augusc 4, 1974, petween 5300 pem.-and §:U0 p.oni.
the respondent was injured in & WOLOr veunicle accident on
-he Lowin main yroad in St. James.’ Hié injuries as detailed
in the blatement of Claim weres
{a) fracture cf che 1@:; feraur;

{b).'ﬁompound fra;;u*e of leftc’
lateral wmallecus;

{c) badly cunuumlndteu siregular
' ‘laceration o left foot;

(4 head injury wita prolonged
BUSHRICLOUSNESS ]

[

{e) sevevely vefoumed left foov;

() 1little toe dorsally displaced
. - and- irmcisile: .

{5} conoleae destruction cf the
matatarsophalangeal joineg of
left l&.;.a.le cOC

{1} Qegeneruiive changes in all
boues of ithe Lovi;

—~Craunatic epilepsy:

-~
k.
r
-
"U

{%) modern mental retardation since
Gate of accident;

(k) contraccuve of left fooL;

{1) parvial permanent aisability
- of left-ﬁoota‘

5 meu¢cgl cevcificate from Di. sala of che Departhaenc of

o

nEgesy s uo;nwall hbgionqx ﬂos ital tendered in evidence
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by consent confirmed that ;he_;espondent was admilied ©o
the COan“ll Regional HOprtdl on Auguat 4, 1978g and under-
went surgersy con the follow*ng day conmlstlng of debrlaenenL
of left foout wounds and he hgd steinuann pin inéertion.
The injuries refeired To in the medicalrcertifica;e were:
(1) fracture of left femur;

(2) compound fLECLuLE of left
- malleous; '

(2) badly concamdnated irregular
laceraulon Lo lefc foot;

(4} head 1nJu1y with plolungeu
S UNCoOnsSCiousness

The patient was put on sikeletal traciion and was
put in a Plaster of Purig back slab. Dr. Dala said the-
respondent lecovered from head injuries afiver prolonged
unconscicusness and eventually had skin grafting o the
left foot on Ceptember 28, 1978, ¥he fractures, said the
doctor, healed well and the respondent was discharged froom

L4

cal on mMovember B, 1978 to be felluwed up in the clinic.

e

hospi
“here was some differcence betveen the medical

evidence and vhat given by the réspondent': mother who said

thac tiie respondent did not walk for eight months afier

ﬁé Tefi the hospitdl anu-had to be lifted from cone place

co ancther. of the - mothel spole truthfully then the cause
muy have been psycholoyical racher chan physicloygical.

ine gave scme wetelills of the extent of the respondentis: .
injuriéaa ‘He was unconscious for foriy days; his eyes never
opene&‘for‘ulx'éays;'he could nout eat foo-twenuoy days during
which he was on saline drip.  Phere is some Jifficuliy in
reconciling some of tihesertine spans, but whai 1s clear-

is chat there was an extended period of unconsciousness.
Prior to 't¢he accident, cihic respondeni, saild iy motlier, -

was a normael child attending poamary school. - Hince then

e suffers from frequeniy attacks of cpilepsy which reguires




-
medical credment. ﬁis.éﬁaaétEEh:has Leen int&r:upted.
On the advice of a péyéhiaéfisé-the respohdent was sent
Lo the Sshool of lupe (an inétifution for revarded children)
for a timA,._As this'proved wholly impractidal,'the
respondeﬁt'?au cransferred to a special Bducution Class

o

at his forme

Ny

primaiy schoolor ﬁOWGVE£; when he reached
age twelve the school éoul&.hé 1bﬁgéf accomﬁodate him and
he has been at home. with: his: mother since.

1 pause to refléct ﬁpoh cﬁé paucity of evidence
available to this Court to-propérly-détermine the exXtent
of the injuries suffereu by the respondent, The doctor
who ‘the respondenc's counsel wished to examine at trial
did not &itend Court. The Court refused o grant an
adjournment to give counsel a further opportunity to get
nold of his witness. It is always a difficult guestion.
for ‘a trial judge as to the manner in which he ought to
execcise his discretion on an application for adjournment
Guring the curcency of a case.  However tiat may be, it
does seem that on the facts of this caze, yreat injustice
may have been done o the respondenc in nothaving before
the Coust all-the relevanc medical evid&nce._ins i pointed
out earlier, boii sides are dissatisfied witn che guanium
of general Camages awarded.

in the Statement-of Claim. the rospondent pleaded
that he was crossing the Zuwin main road when the appellant’s
worur vehicle collided with him and knocked him 1o the
grounG. a% the time of the accident tihe respondont was

six years old. He lived with his mocher and twe oidul

"

brothers across the road from a Park known as Tropic Gardens.
Uhiluren, many of whom live in the arca, use the Purk as
‘a play-ground. %he road in-that vicinity. has. been described

thuss
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Alice Vernon (Respondent's mothec)

“There 1s a deep cozner coming round
in direction of Monteyo Bay. Corner
ig a lefu-hand corner going Irom
adelphi to Montego Say. I would
call it & deep corner. Road signs
in area - cne at top another at '
Lottom. - :

- Asphali road., Dry. Vin stopped
about 140 feet from the corher.
Dray marhs stacted about 30 feetl
from the corner and meusured 71
fzet.”

“On approaching Montego Bay on ihat
road, my house is on the right and
the Park on the left.”

Conley Buddecal (appellant - owner
of minibus}

*iI think the corner in the {oau in
area i1s really a double corner -
left and then right.”

Keith Reeves {witness for appellants)

“Y kunow area of accident. There is
a Cornes with a wall then anothexr
little bend, then inwo & scraight.
Distance between corner and pari -
1% chains. Corner was alwost &
double corner. Have to complete
corner before vou can see gate., I
is not a deep corner, Road about
25 feetr wide.? o a

:Thcie was ne sketch plan of the area and no indi-
cavion as to the nature of the two road signs of which
Alice Vernon SpoRe. bn one incerpretation of measurements
as yiven by #igs Vernon and k. Receves, there s a marked

similarity. HMiss Vernon had the vehicle coning to rest

[

101 feetvr fzrom the coruer, Mr., Reeves estimaced that the

it

distance betwoeen the cérnar and tie Pack is 1k chains ox
99 fect. But as f will show laters one of M. Reeves escimate
of Gistance secms to be oub of SYNmETry.

At the time of the accident che light was gyood.

The respondeni had gone Lo the Park and it can be fairly



inferred that he bad teft thé Park for some temporary

purpose as. hls olueL»ﬁ;o;he b had atajed beu’nu, His

wvidence wvas Lhdt he was scanding on thé bank in front

=

the Park when uhu neLor vehicié;collided“wit' hi

£ this woere tiue then he would hdve besiy on the

ot
i+

eft side

4

of the roaa as'oﬁe”travels f;om_i{ﬁin‘tu Méht@gs 5ay.
Ochier evidence in tine cé S & showéd_cieé:ly :ha¢ the manibus
Gic not cross oves to the right hand side of the roud wut
cravelled in almost a straight lane on its left side -
vide - Lhe_dra&-ﬁarks. 'Théi;ria}'judge rigﬁtly rejected
that assertion of the responcent and in the light of the
pleadings wh;én averrod chat he was crossing the road at
vhe cime of the coll¢g;on, this 'indlng is unassailable.
it 18 true tném theaé was an amenumcng of paxagraph § of
the Statement of Claim Lo sub t&LLia the word "standing
for the word “whl ;ng“. This amendment iz meaningless
as tchere was 1no ullegaxlon of Qaikingﬁ ig'that pavagraph.

”h; QL LVEL Qf_theﬁagpéilantfs,mlnibus did not
give evidence at -trial. Aﬁpasseﬁéer; »5, rReeves, who helaé
whe responaible position cf Supéri 'nd :ni of the Moncego
say Fire priguade said he.was S.iting in the minibus in

thte 1

@«

te £roni seat. Sheve was a bigger “counivy bus"
rravelliny anead of his vehicle by abouu 2-3 bus lengihs.
When the minibus rounded the Corper e Saw a boy scanding
near o an old lady in a. gateway Lo the_:ight nand side-
of the road. This gutewd] Was & m@;el%_chainrfrom Tl

corner. He saia chat as soun as the “country bus’ went

7]

by, the lictle boy zan acCross {he road. Later, he said
that the boy had run more than half che road be efore the
minipbus ‘it him. The guestion. arises then, coulu the boy
have vun more than. 12 feet while the m*n;bus t$uvel

only % chain? VWhat was unchzllenged was that the boy fell



.
in front of where cthe minibus stopped, which was at the
end of the drag mark. There was no evidence that the respondent
was carried on the bvonnet of ihe minibus or was pusheéd
along the ground for any distance. Inceed, Mo. Reeves
recalled that it was "a sudden scop®. Searing in mind
tne drag mark of 71 feet and the posicion of the injured
respondeni 1 inclzne to the view that the collision took
place just before the minibus came to a stop. This would
mean that when Mr. Reeves gave evidence of seeing the boy
run from a gate % chain from the corier he must have been
nistaken. If the boy ran intc ihe road when the oncoming
vehicle was 32 feeét avay, then the sgpeed «i the vehicle
would be :immaterial as for all practical purposes the daver
would have had no chance of avoiding an impacet. The guestion
is mpigfarguable if c¢he child 1is 10U feet ahead of the
minibué wihien he cormences toqébamper across the road.
Cn tone above analysis of che evidence, it seems more likely
thaﬁ not, that the appellant had or could have had sight
of the respondent when he was at least 10u feet away.
Wity chen did the appellant/driver not take evasive action?
fvidence foom the respondeni's mother was that
she measu:ed dray marks -on- che lefi side of che read, indi-
caiing that the minibus Kept a stirakyht COULsSE. this was 50
notwithscanding thai the cespondent was running from rigne
to left into the path of the appellant. it 1s useless,
howvever, ©o develop an issue that. the appellaut/drives
was not keeping @ proper lcok-ovuc as the ixial judge made
no finding of negligence on his failure so to GO and the
'"Respondent”s Hotice  did-not.seek to upnold the judgment
on this ground.
The single £inding of negliyence by the trial

judge was that the "defendant’s driver was cravelling at
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very fast rate of speed in area where children were likely
co be on the road". What evidence of speea was there before
the Court. Keith Reeves said the minibus was travelling
25-30 m.p.h. and did not change its speed when coming ayound
the covner. Tableu taken from the dth B¢ition of Bingham's
Movor Claims-Cases at page 112 sihow ceveral Lraking cests.
One table appropriate for vehicles wita four~wheel Lraces,
pneumatic tyres gives the minimwa-stopping «istance on.
dry asphalted surface ass

30 feet when driving atl 25 m.p.h. and

<3 " i o " 30 mep.hi”

The Highway Code gives the following stopping distances
in perfect”écn&itiansg i.e, good weather, broad daylighc -

yood Gry roads:

oo o e . overall
Thinking Boaking Stopping
soeed bistance ~Digtance Distance
20 m.p.n. 20 feet 20 feet .. 40 feet
3G R 39 W 43 u 75 n
i) wou oW GG m o LG W A L

' If orie works backwards from the Jdrag mark of 71
feet measured by thc respondent's uothex -and applies the
CHighway Code Tables-which.is the higher of the tvwo quoted
above, a braxing distance -cf 7l-feet would approximate
ta?a driving speed of 37.5 miles per hour. -Thuis accual.
speé&“ﬁould'be'much in excess of the estilacted minimam
speed of the a?pellant‘s witness*but‘not‘remarkable_iﬂ
relavion to the estimate of 3U miles pexr hour. . There was
no evidence thev this was a restricted built-up zone in
which & special speed limit was imposed and iv was cerctainly
nct open te the learned crial judge to draw such an inference

from the mere reference Lo twe road signs in the area.
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in supporc of his first ground oi appeal, .
Mr. Cousins” raised the Juestions:.
{i) VWhat is the law on contcibutory
negliyence rega;ulng ciildren?
and R
{ii)} Does +liz evidence xn the instant
case support the findinygs of
-negligence wade by the trial judge?
A useful starving point is the statewent of the
faw at paragraph 38 Vol.. 28 of 3rd Ed. of Hais. Laws of
England:s

“CORTRIB&TORY NBGLIGENCE ON THE PART OF
CHILDREN:

A diseinciion must be éoawn between children
and adulis, for an ack which would consiti—-
~ute contributosy negllgcnce cn chie pavt

of an adult may fail co do . so in the case

of & child orF young persol,. the reasocn being
‘that .a child cannot be expected to be as
careful for his own SaIeLj as an aavli.
Where & child is of such an sge as Lo be
naturally ignorant. of danger or lo e unable
vo fend for himself at all, be cannot be
said to be guiluy cof contributory nRegligence
wich rega;d o a matter beyond his apprecia~
rion, but Quitve youny childien are held
responsible for not exercising tnat care
whlch may’ &ddthlej be expecced of them.

Where a cumld in doing an act which contri-
suted to theraccident was only foliowing
the instincis. natural to his age und tie
ci*c&n .ances, he 18 not guilty of conuiri-
wtory neygliyence, but the taking of
LbﬂbOﬂﬂDlL precdauiions by the dekendan;
VO proteci-a child against nLils own propen-
sicies may afford evidence that the
defendant was nov. negligent, and 1ls chere-
fore not. liable..

The guestion wneuner a child is of sufficient
age end intelligence to realise and appreciatce
‘he risky he runs so as to be *”pable of
nelng guilty. of contrioutory nerilgence
iz a ghesc+on of facy for the juiy.

bir. Cousing relied upon a nuiber of avthoritcies
to show thav a child of siz yeass of age can ba guiliy
of coniributocry negligence and to screngthen his submission

ihat in tie *uahan» case Lhe Leaponuunh was either wholly

or nalnly ;egpon51ule toz the bnru¢’ which he buffered.
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in Speirs v. Gorman {19661 N.Z.:L.R. 897, Hardie Beoys J.

had ¢o consider on a motion for a aew trlal, whether he

nad given- corrzect directiogs‘in law to a jury on che standard
of care reguired of a child of.cender'yeaxs, in Nis review
of the cases, Lardie soys J. quoted u pagsage Loom the

judgment of Lowd Low in Cass v.: Edanchburgh and District

ramways Co. Lud. [1206] 11 53.C. {&) 1Uu¥ that:

"fhe pursuer's son. was Iour years
and eight months o©ld ai the time
of the accident. It is guite
setiled that vhere may be contri-
Sutory negligence on:ihe part of
4 ch1ld or that tender age.
vihether there has or has not been
such negligence is a guestion or
circumstances. I do not think
£iat the law on the sucbkject has
‘ever Lieenbetiter stated than Ly
Locd Justice-Clerk Moncieiff in
the case of"CdmpDel V. Urd &
Maadison (1 145%;, 4what was a
case in’ whlcﬁ & child, four ycars
ofage, had hada-hisg: fingers
crushed in the teeth of an-oil-
‘cake crushing machine which had
een left unguazded-in. the public
street. His Lordsuip said:

It would xe as unsounda
L0 Say as a proposition
Cint law that-this child
“was uoct: capable of negli-
gence as’ oo’ say . tiint he
was. Hegligence lumplies
a capaclicy o eépprehend
Cintelligently tie quiy,
obliyation;, or precau-
Lion neglected, and thac
depends Lo a*lurge-degree
on the nature of thau which
is neglacced as well as
“on the intelligence and

xabu;iay oL the person

said Lo have '1L91&Cutd
it. o Thie capaciity
neglect iu & queutxou of
fact in che individual
Case, 45 adch S0 as
negligence titself, which
is always a guestion of
fact'.”

in thnis pranch of the law 1t i important o

ilave knowledge of che child whose conduct is called in
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gquesiion so as to be able tc;ngeéé_g: measurse the degree
of responsibilicy which'caﬁ 5eigtt£1buted to thav pacticular
chiid, rather than to children of that age @s & yeneral class

Goagh v. Thorno [1966] 3 All E.R. 355 is a decision

of the Courc of Appeal in England.  The wrial judge had
found the plaintiff aged 13% vears to be one-third o blame
for the accident in the mosi guestionable circumsiances

E locry driver on seeing.the plaintiff and oiher' chlldren
on chie side of the road waiting to cross, stopped his lorry,
neld out his 'ighL hand co warn traffic coming along in

his diveccion to stop and then with his left hand beckoned
Vthg ylal -iff's party o come across. Accepting the invi-
tation the plaintiff crossed in front of the lorry and
without pauéing convinued across the road. An oncoming

car which was driven at an excessive speed ¢ic not observe
the lorry driver's hand signal and he ran into and injured
the plaintiff. To‘fﬁé”Questicn: Was there contributory

negligence? The +trial judge answesud
I think that chere was. I
think that the plaintiff was
‘carzless in advancing past
chie lorry into the open road
wichout pausing to see whether
there was any Lrarflc coaing
“from her right."
Lord Denning H.R. did not agree. e said:
"I am afraid that I cannou
‘agree wich the judge. & very
young child cannct betyuilty
of coniribucory negligence.
" An older child may be; but it
Jgpbnus on thie CAyCUllis CAnNcusS.
A judge should only find a
child guilty of contributory
neyliyence if he or she is of
such an age as seasonably to
ae:L pecced ©6 take precautions
four his or her own:safety: and
witen he or she is oaly to be
found guilty if blame should be
attached to him o_ ‘hier. 4 child
nas not the rvoad sense or the
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"experience of liis or her
eldars,.  He.o:o she 1s not
to be found guilty unless
he or she is-klumeworthy.”
an aculi would have been cxpected co verify the
lofry driver’s signal that the road was-clear but a child
responding to the courtesy of ‘the locry driver could not
be blamcd for not . being over-cautious and suspicious in
those circumsiances. - Three years. after the decision in .

-~

gough v. Thorne {supral, Jongg ¥, Lawrence (19091 3 All

E.R. 287 was decied by Cumning-Bruce J. at Vigrwickshire
kosizes: - an infant boy aged. 74 yeaws, ran ouv from behind
a parikcd van across a road; apparently_witheut_looking.
Theire was a collision between the infant and a motor-~cycle
wiich was travelling av aboui 50 miles Per hour in a puilt-~
up areéa with a 30 mile per hwur limit. The defence was
that the motuc—-cycle was beiny ridden ac 30= ‘S,mil&s per
hour and when the cidger was about 1y feev from. the point
of collision suddenly the infanc plaintiff ran out fyom
behind che van benind which he had been concealed from
the motor-cycle ridex's view. -rthe trial judge said whac
vhe mo»o:-cyclu le"F:*¢V—hunCL Wan trnt he had
absclutely no chance Lo avoid. Lhe C0¢11510n and it would
thercfore, be wrony to hold that-ne caused.che accident
by negligence on his part. But chat evidence was rcjgc;gd
and he was found guilty of negligence on creasoning which
Mr, Prankson sasd 1s . p ~it1,in,L4L ;nsLant appeal.
Yinen deaiithwith tﬁé-i#SQe}bf conteibutory negli-
genCe Cumming-mzuce;J;-said; |
"Wew 1 come to cbﬁtxibutofft
negligence. Of coursa,_the
infant plaintiff, then aged
Qven. yeals and three wmonchs,
snonid not have cun out
across the road in the pati

wf a wotor bicycle. dciven .
down the road at abouw
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50 m.p.h. The problem is
whether in the cause of a boy

of seven yeavs and three

months the defendani has proved
that the boy showed a culpable
want of care fos nis own safety.
Of course, it 13 true that he

had been taught road discipline
and now aged 11 he descrived in
the witness box with perfect
skill what he had bean taught
and did it vesy nicely. i1 do

not doubi chat he had received
thac teaching before the datce

of the accident and tnat if he
had. given the wmatier a thought

he would have realised it was

his duvy, as a macver of taking
reasonable care for his own
saiety, to advance wailh the
ulilosi cauticn and look round
the corner of the van in ordey

to sec whether anyithing way coming
befora he walked or .ran across
the road. The propensity,
however, of infants of seven years
and three months to forget
-altogether what tney have been.
tauyhe was gensibly desciibed by
his scuoolmistress.  She made an
observacvion that if a child of
that age wanits o gel anywhere,
he will forget all he has been
taught. bLhe sald sucir childien
do not remember if somecvhing else
15 uppermosy in their minds. She
was only describing whac 1 cegard
as the normal experience of cnil-
dren of vhe aye of seven years
and three wmoniths,  .c.icoscaocos

in my view the defendanc has failed
as & o macter of probabilivy o show

- chat the infany plainciff was
_culpable or that his behaviour was
anything ocher than thai of &
novmal child who is, reyretfully,
momentarily fougetful orf the perils
of crossing a road.”

[

Titere was a conflict of evidenca a5 to how the

accident occurred in Jones v. Lawrence {supra) whica conflict

was resolved against the movor~cyclist. The Court was
of ‘the view that because cf ithe excessive speed of the
cyclist, he did noc have a ploper opporiuniity o brake
or suerve to avoid. the energency creaved by the movement

of the youny Loy into the road. In addition, che Court



mii- 4
said, he was Jdriving ;u%a_bu;l;ruprareé in which he should
nave realised that there a#c &;ways_risksfof unexpected
though foreseeable contingeﬁdéeS_line children running
out inte the roud. Thc cyclist was_neld to be whelly liable
for the acciuent.

Moore {an infant) v. Poyner {1973

haased

Road Praffic

Reports 127, ccnce:ne&-dn_injury to a six year old boy
who can frowm an entrance céncealed1by a parked cgach into
the roadway and into the-path cfigniénCOming motur car.
The car was being driven at the maxémum speed permissible
in that neighbgurhqod; viz. at‘@b@u;-}ﬁ*hiles per hour.
The driver conceded that hie kuew tie agea'well, chat he
could have expected chi;q;eﬁ'tQ'run_intoithe road, but
that he saw no one on the road. He did not reduce his
speed in passing the parked qcachfndr did he sounu hiis
horn. The Court of kppeal (U.X.) held that the 1332 LU

leyal speed was safe in_alllthefcircumstaﬂceu and the
defendant‘was‘noﬁ negligent-in not reducing his speed OF
to huve sounded bis ho;n;"The:deféndgnt“é_duty of care
was excrenely statea'by_ﬁugk;ey L.J. to bes

"1 thinl that one must tesc his
duty of care not by refercnce
co what the plaintiff actually
did but by what sort of conducc
by any child, at any momeunt of
‘time, the uefendanc ought reason-—
~ably to have anticipated, and
to consider what course of
action he would have Lhad to take
if he was going to make guite
cerialn that no accidene would
occur.” - - '

A8 the defendant had no teal opporcunity Lo avoid

vite accident he was held not to be negligent. MNo mention

2

of contributory negligence afovse but it iu apparent from
the decision chat not every young cihild who is injured

in 4 road accident will sutomaticually obuvain an awaru of
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damages in negligence.

" Davies v. Journeaux {1976 Road Traffic Reporis

111 again concevned an infant plaintiff. She was aged
11¥% yeurs at the time of the accident. The faccs are
instiuctive. The defendant who. had an excellenc driving
record was proceeding along a rodd 22 feet wide, which
e knew well at 4:4U p.m. on a dry surface, ai between:
20-Z5 miles per houf,'“Therg'wexg'pavements three feet
wide on eitcher sidg Qﬁ_the_roaég A_f;qnﬁ'seat passenger
saw the 1i% yeayr ol@ g1$l m9mentarily;stqnding on the
pavement when the'Car_wa$_SQ+60.£cet ﬁway from her and
then she began tq”dash-acgéééiﬁhe ;sadflooking avay Lrom
the car. The deﬁen@unt/dﬁiver who had not.sounded‘his
horn and did noL‘sﬁewtheLpla;nﬁiff:unﬁil she was uashing
zcross the road, applied'thé‘brakes heayily but collided
vith and injuved her. 'The defendant wés hel&_liable by
Lhe ;ria;_juage for negligence_in failing to keep a proper
look-out, in that, ifune_ha&_seen ihe plaintiff as soon
@5 the passenger had, the defoendant could and should have
tanen an averving actlon by sounding his hoin; and thac
if he Lad sounded it, the accideni could provably have
been averted. The tria;_judge round tﬁe plasntiff to be
vid% To blawme by her contribucory negl.gence. Soth sides
appealed,

it was held on appeal (Edmund Davies, Megaw and
Roskill LL.J) vhat in the ;ircumsaancgs negligence by
e dqiendant;dxivex_haﬁ no been escablished us the delen-
dant needed o have his eyes switching from one direction
Lo anpther? looking at oncoming tvaffic, also being alert
vo che possibiliicy of something emerging from the road
entrance at che off side and consequently lack of proper

louk=out by hii was not established merely becauce the
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passenger saw the plaintiff standing on the pavement moment-
arily, a split second or so before the defendant .saw her
dashing across the road. - Edmund Davies L.J. who delivered
the main judgment disagreed with. the finding of the = trial
judge as to the duty of a driver to sound his horn when
he sees a pedestrian on the sidewalk. Al page 116A of
the judgment he said:

"1 weculd accordingly be for

reversing this Jjudgment,;

‘which seems to me Lo impose

upon motorists thie duty of

. sounding a horn virtually.

whenevexr they see a pedes-

trian.on the adjo.ning pave=

ment, and this Aegdrulesg of

whether the peuesn;lan is

manifesting any intention of

leaving that. pavement and .

dashing across into the path

of the oncoming cax, which

the pedestrian could notc have

. failed to.see had he or she

looked.”

This case is 111u“’rat¢ve of the fact that a
motorist is not an insurer for infant plaintiffs and is
‘therefore, required to pay compensatory damages whenever
an infant is injured in a motor vehicle accident on the
road. The age of the infanc did not matter in ihe case
cited above put rather what was materisl was whether the
driver had been negligent in the gerformance of nis duty
of care towacds that child. The Court of Appeal held that
he had behaved in a reasonable manner, he hac not failead
to keep a proper look-out in the circumstances and conse-
quently he was not guilty of negligence.

In the instant case there was no evidence whatever
to indicate whether the infant plainviff had instruction
as to the precautions to be taken in crossing the road.
His motner’s evidence was thav she lived across the road

from the Park, "Children from all around play at che Park -
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a lot of children in avea®™ -~ was part of her evidence. The
first defendani/appellant-whu lived within walking distance
of the respondent said he knew Tropic Gardens Park, knew
that people hept animals chere, thac parents and children
visiced tihe Park, buc 'did not know whether children played
there often. Mr. Reeves, had no knowledge that louts of
children played in the Park, although he had seen children
where, buv not lots of chiildren..

£ lament the fact that che trial judge failed
to ascertain the point of impact or to refer o ihe issue
of paying prope. attention to movemencs on or off the road-
way. On my assessment of chie evidence the appellant driver
had not 33 feet as his wilness Heeves stated bul at least
10U feet within which to manoeuvre when lie saw oxr ought
to have seen the child run across the road. <“here i1s no
evidence that this six year old boy, although described
by his mother as of normal intelligence, behaved in an
cﬁtrageously unexpected manner; so that the minibus driver
could nct reasohably avoid the accideni. Indeed, had the
boy dashed into the road 33 feei ahead of ivhe minibus,
Mr. Cousins would be on sure ground in his submission that
the driver was not negligent in failing Lo avoid a collision.

Speed simpiiciter is not an indication of negli-
gence. Again a speed of less than 40 miles per hour on ..
a straight doy aspinalied suriace in good daylighc on the
open road, i.e. to say, not in a built-up restricted area,
cannouc be said without woce Lo be a very fast rate of speed.
However, the fact that_there was a;pu@lic_Pafk to which
children repaired for recreétion on oqéiéide of the road
and houses were on thé:oppésite Side Qf;?he road from whaich
it might reasonably be expected that children could emerge

at any itime, would be. inhibiting fagtors in decermining
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‘what would be a safe speed at which to travel. There was
no evidence of a vehicle travelling in the opposite direction
which could cause a dangerous: situation if the appellanc
swerved to his righc. “herefore, in my view, continuing
in & straight path foi 1% chains after seeiny or being
able to see the respondent running across the road, amounted
to negligence on tche part of the minibus driver and- his
inability to stop the vehicle before the collision is an
indication in those circumstances that his speed even at
37.5 miles pér hour was too fast.

On the question of general damayes, Mr. Cousins
submitted that there was absolutely no evidence to support
the award of loss of future edrnings. Ko evidence was
led that ithe plaintiff was employed or of the earnings
of his parents except that his mother was a cook. He said
further that in capitalising the future loss of earnings
the trial judge ‘did not properly discount the capital sum.
so as Lo acrive at its true present value. Our attention:

was directed to the decisionin Taylor v. Bristol Umnibus

Co. Lid. et al [1975] 2 K1i-E.R. 1107 in which the infant

[#%]
ar

plaintiff aged 3% yeurs sugtained severe brain damage in

a caxr acCident;'which rendered him peruanently: disabled
in both iegs and arms and 1oss ofﬁspeech. He had three
mejor epileptic attacks znd neeced consvant supervision
and nursing care day and night. In assessing damayes for
loss of future earnings Loixd Denning M.R. had this to say:

“The judge assuned that Paul
would start earning at the

age of '19. He took the yarc-
stick of his facher's position.
He took an average figure of
£%,000 a year and used a mul-
tiplier of l¢. Thus making
F32,000 cuvacancncacrccscnss

Counsel for the defendants
urged us to adopt a new attitude
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#in regard .to babies who are
injured. He suggested that

the loss of future earnings

was so speculative that,

instead of trying to calculate
it, we should award a conven-
tional sum of say #£7,5ubL. He
suggeatca that we might follow
the advice:ygiven by Loxd Devliin
in H West & Son Lid. v. Shephierd
{ 31 2 &11 E.R. ©25% at 038,
x.ha‘. is:

{i) give him such a sum
as will ensure that
fus the rest of his
‘life, this boy will
not, within reason,
want for anything
that money can buy;

{ii) give him, too, com-
- pensation for pain
and suffering and
loss of amenitlies;

{iii) but do not, in - -addi-
tion, give him a large
sum for loss of furure
earnings.

At a very young age these are speculative
in the extreme, Who can say what a

baby boy will do with his life? He may
be in charge of a business and make
mwuch money. He may get into a

mediocre groove and just pay his way.

Or he may be an ucter failure. It

is even more speculative with a baby
girl. She may wmarry and briug up a
larg; fdmllj, but . earn nothing herself.
Or, she may be a career woman, earnlng
higi: wayes. - The loss cf future earnings
fOL a baby is so speculative that I am
auch tempted o accept the suggestion

of counsel foir the defendants.

This sugygesiion is, however, contrary
to present prautlce in the children's
cases hitherto the courcts have made an
estimate of loss of future earnings.”

Lord Denning gave some examples from decided cases
and concluded by saying:

"I canuot say that the judgc Was wiong
in taking an average of #2,600 a year.

seeswes T feel that we must follow che
accepted practice in these cases.”

I have guoted this passage at some length for

two reasons. Firstly, a plaintiff is not entiiled to ask




the Court for damages fOi.lqu'Of fuLu*e earnings withowu

bringing some evidence: on whlch Lhdt as es"menuf howevag
speculative, canfbg_maée;i.aecondlj, ub encourage trial
judges to make aWards-based on some: 91$n01p¢e rather than
upon plucking f;gureb cu_ oL hhe aizs. aupporhed only by
submission of counﬁela .

alreacy hQVe_adverted to ihe fact that medical
evidence was not pldced beror vhe Court to demonstiate
the excent of the Dfamn 1nju:y &affe rea by the respondent.
yuffice it to say that peima facie the physical injuries
together with the brain injury 1éading to recurring attacke
of epilepsy suffered by thg:responaent were Lore savere
than those suffered by any of che plaintiffs in the cases
ciced by BMr. Cous;ns from Xhan's Publications. An award
of $80-90, QLO in 198y would in hig susinission be the maximui
thatc ought to be awarded.

ME Frankson was havd pressed to support his
Respondent's Notice-seehing%én crder that the award of
general damages be incieasedyzxﬁé had no evidential basis
on which to mouau any leal challengu Lo the awawd of

126G, bbu and gallantlj Lndeavoured {o persuade the Court
that the judge’ 's award, howevei flaWud in its individual

13 .

parts, was ylobally SUSLaLnleU. ‘Wivh this I agree.
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I need only repeat that with greater diligence
at trial, a more satisfactory result might have ensued.
although the finding of ocntributory negligence cannot
stand, the general damages which the plaintiff has proved
does not exceed the sum of $120,d9G0. In the event, there-
fore, I would dismiss the appeal, allow the Respondent’s

Wotice in part ana confirm the award of the trial judge.

WRIGHT, J.A.:

I agree.

FORTE, J.A.:s

T have had the privilege of reading the judgment
of Rowe, P. in draft and I agree with his reasons and

conclusion and there is nothing further i can add.



