IN THE COURT OF APPEAL

SUPREN™ COURT CIVIL APPEAL WO: 2/9i

COR: THE HOW. MR. JUSTICE WRIGHT,

BETHWEEHN ALLIED STORES LIMITED

AND CECIL GODFREY

J.A.
THE HOH. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. {(AG.)

APPELLANT

RESPONDERT

Donald Scharschmidt, Q.C. & David Batis for Appellant

Miss Janct Nosworthy for Respondent

e May 12 & June 15, 1992
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The respeondunt commencod proceandings ©o racover damagses for
wrongful dismissal. At the trial the appellant ccntended thar it
was antivled o dismiss the respemdsni preovided it gave him
reasonable notice, which the sppellant fixzd at threz months. Thse
learnsd trial judgs found that ihoe respondsnt bad besn unlawfully
dismissad and that threw meonths pay in lieu of notice was ths
amount the respondent was entivlad to by way of salary.

In chis app=al thoers is no cempl2int agaimsi that finding
by the judgs. Howcver, thse judge awardsd the respondernt thae sum
of $1.000 as the amcunt he would have bzon opritled to in respect
of & motor car allowancs had he not bgen unlewfully dismisssd. It
iz with this award that this appeal is concizned. Tos grounds of

appeal ars a2s fellows:

{1} That the l”—rﬁﬁd trial Judgs failsd to
svaluare the svidenco glv > by ths
plaintilff to the effsct that he was not
owed anything for car allowasncs and he
was not making any clsim <hercior.

{Z2) That the lsarmed trial judge failed to
apprgciats that ths Plainuiff’s claim
was exclusivaly for de@q normally
hazpdsd o him and for an end of year

n

(3} Tkhat the learnzd triml judge was
wroeng in law in ding that the
pleintiff was = w2
car allcowanceg as tho pla
raiged no such iﬁsu& in

o

{(4) That ths iearned trial j
o appreciane that the piz
paid $1,574.00 in axcess o©
salary to which hg was ant
lisu of Notice.

Mr. Scharschmidt, Q.C. for the appsllant ceontended that the issues
before the Courrt bulow wers:

1. Whest was the ralevant pericd of notice?

2. Was payment made by defendant a paymen

in lieu of notice?

3. Was plaintiff entitled Lo an ené of year
-

£
profit bonus
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All theose issues, Mr. Scharschmidt said, were decided in favour
of the appellanik, hence thers was no basis on which the award of
$1,000 was made to the raspondent. Furthar, the respondent

testifiad that he was making ne claim in respeoct of travel allow-

When Mr. Keith Daley, the Managing Director of the appellant’s
COMpany Was cross—@xamined he unmisiakably said:

"On Exhibit 20 the figurs of $26,500 does
includs the $4000.00 in lizu of car
allowancs. Monthly salary including the
amount with respect te the car was not
$2,233.33 but $2,208.33 in respaoct of
year 1982 ¢ 1983. Y¥Yas, the salary of
$1875.00 for May 1983 has nething to
d¢ with payment in lisu of car z2llowance."

]

Or the basis of this gvidaonce Miss Nosworthy applied to amend

paragraph 2 of the Statement of Claim under the Particulars of
Special Damages to read:

ﬂi{a) .o m

(b) loss of valug of motor vehicle
z2llaowance $2G00.00.°

The amendment was granted without chiecticon,
Clarke, J in addressing the cl2im for motor vehicle
allowance said:

"Turning ve the claim for car allowance,
the plaintiffis written contract provided
what he stert with remuncration of
$12,00¢ per annum fogzther with a car
allowance of $2000.060. PFour written pay
increese advices show bath his incroases
inremuncration &nd changes in the break
Cown of his salary throughour the years,
The last pay increase advices indicazes
that his =alary at the time of his dis-
misgal was $26,500.00 per annum including,
as Kadith Daley explaincd, a notional
amount 2f $4,060.00 repres:nting the
value of bis use of the company's car.
Wihen he was dismiszad the Company tock
possession of the car, depriving him of
i1tg use., Ik addition te ihe paying the
three menths® salary the company was
obligad 1o pay the plaintiff +hs value
of his use of the company's car through-
cut the three menths' pariod he weuld
otherwise have had the use of the car.
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“This ths company failsd to do. What

it comes to then is that the plaintiff

was not fully compensated before

action brought, for although he was

properly paid thrse months! salary

"stricto sensu” in place of notice he -

should have been paid $1,000.00 for

the loss of the value of the use of

the company'’s car for the three months

pericd that being the peried of

reasonable notiece undzr the contract.®

Wz entirely agres with the apprcaCh of the lea;nEd.trial
judge, The salary paid to the plaintiff included a sum for the
use of the ¢omgany?5-car¥. Hawing unlawfylly dismissed him, any
pavmsnt of wages in lieu of notice must include that portion of
his salary which is raferreé to as a notional sum for the use of
the company’'s car. This is so, bascausc had the appellans given
the respondent rhres months' notice of their intention to
terminate the contract h2 would have bsen entitled to the use of
the car during that throe month pericd. Having clected ta
dismigs him summarily he cannot be placed in 2 worse position
than if he had been. given potice. The award of $1,900 for car
allowance is uzassailable.
For these reasons we dismissed the appeal and affirmed

the jndgment af the Court bhelow with eosts to ghe respopdent to

. be tazxed if not agreed.



