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By Sommcns datod ond £iled va the 15th July 1991 the Flaintiff Alpres
Investments li.nﬁ.r'..-da'd, hereinsfter reforred te ss, the Mortgmpor, erplied to -
the Court for the following Oréer shet:— |

%(1)  Tpen prymemt By the Plaiotiff to the Dsfendant of tha sum

""Ll LRW“" ey oW

sy AW

of §45,600 due end popsble wsder -and by wirtse of gm snromwent

=

An wripier dovedl the 3Ssh dey of March, 1921, -end mado
betwoon 3o Plointiff of the One Eort and m'nm!;aer

Alzofthe@therﬁmmmlebymmnﬁﬂmmemm

Manzocr I‘.la. of the peréal of land uhé:gh m &e szect
.mntger of Mmmhm . _of Meetnege Sated % day_of
Jnnouary 1580, md rnde becween the I’iemﬁ of tha One
Porc and the Nefendont of vhe Othor Pert Thet the Pleintiff
moy be ot Mborty to yodcen she sa mertpered.

(11) That the Fleintiff may he able to sell the seid mo:tsagad

prcpertx for the farnose of dischapeing the satd m:rtgg.ue
greby_ se secured or that the the snid nartpa_,ged preperty be

g0ld en tho aporoval of th th:i.s Honeur=ble Court.
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Such further or other relisf."

On the 29th July 1991 éhe Sumnons was amended to iaclude, two other
reliefs in the alternntive, 28 follows:— |

L "(114)

Further or alteratively that is pursuanco of 1) sad {4i) :
above the Plaintﬁf,bm@mwr
redeening the seid mertrere up to the dote of cayment

the telpneo of the purchase price due and payable uader
the caid mréemnt. '

Further or altcmiativaly zn_ account of the bm & _of
Jrincipal inrerest sroperly due uynder the gaid mortgage.

Y

Such furthor or othor relief,”

In suppert of the Susmwns threc offidavits were sworn to by Carles

¥nidrom and relded upcn on bohelf of the Ncfondent and two were sworn to by

Allison Eustece Luther Roberts end rolicd upon by the Flaintiff.

The Court mede the fellowinr Findings of factsi=

(a})

(b)

The Morteacer Compony (herainafter referred to es the
“Surcty") registered unccr the Compemies Ordinsnce Chapter
31 Fo,1 was the registercd pro;n;-ietcr of C. Sélwlmc:ares

of lands which is described in c:;rtificata of Ti:le in
Vieume 2015 Folio 21 ¢ c.l:lncated oa & plan and :olcured
vink which 1s anner .3 vo 2 Memorandum of Hortcage res:.atcrex:
in Volume 3372 Folic 159 in the Roel Ptopérty Reg:.‘.st.ar.
the bouadories ef which bave been dascribed (here:i.nafter

referzed to as “the VMortgaged Froperty™),

The Memorendum of Yertgape by its recital eamblisheé\ that
the Mortgagor Compony u_tilizad tha Mortgaped Property as
security for moaey lont and or te be advmcﬁd te & Company
lmmm as The Conch Shell Limited, incorporated under the
Ccmmn:l.ns Ordinance Chapter 31 Ho.1 (hercinafrer referrad
to ea "thy Borrower Company™) by the Nefendant Bank, that
is tc say, the National Commercial Bank of Trinidad and

/

S



-3

Tckaso (hereinnfter referred to a5 “The lender Bank™),

By the gperative part of the Memcrandum of Mortgage, it

is therein provided that: "In pursuance 2nd in considerstica
cf the premises,” Tho Borrowur snd the Surety..,...jcintly
end severelly covenarr with the lender -

4

{a} "Cn_demend in weirving made fe the Berrower to pay

to the Iender the telrnce which on the account of the
Bnmmuiththelenﬁarsha}lf?gybetimbainz

' {end whethor om or at any time aftcr such demand)
ba dun or owing to the lendaer in respect of =ll
meneys now or from tiwe to time hereinafter owing
by the Borrower eor for vhick rthe Borrower may be
1iable either eclely or jcintly wich any other pergong,
firms or corpanies ané whother es principal or surety
fOrisassaess in respect of tillu or notes discounted
or paid or other ifosrs peyments credits or advances
on basking Qccount er othm urdc Or ON Eccount
of or for the aecommodetion or at the request of
the Boarrower cor for interest, discount, cqﬁm:l.as:l.on
or gther lmful chrrres end expenses which the lendor
ey in the course of ite btvelness cher;e in respect
of any of the ms.t;t;.vre nforesaid or for keeping the
B;:rmwar's acceunt aed will thercupon elso retire
all bills or eates which may be for the rime being
ke upder discenat with the Iender and to which the
Boerrover is o party either as drawer, acceptor,

meker or endorsor witkhout ony deduction vhatsoever,"

In the Femorandum of Aprcemont the following terms were zlse agreed

and declared -

(1)

As ketween the Forrewer and the Nortraged Ionds on the
ene: hend and the Surety of the Cther Hand the Rorrower
end the Mortpsred innds shel? Fo prlearily liable for the

geyment of the roneys bovely secored,

f{ii) The proviso
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(ii) The proviso iast hercinbefore conteined with respect to
the prisery liability to the payment of moneys horeby secured
gshall not affect the Londer ar in any‘ wisa preclude it
from enforcine cr having rocourse tc =ll cr any remedies v
or memas which moy bc eveilable to it by liscieses for
recovering payment of sach meneys es aforcsedd.

(114) The piving of timc to the Borrower or the seglect or
forbearance ¢f the iender in roquiring or enforciag
reyment of the [riscircl money g,g.:i.____%nterest hereby securcd
or any other veription of thr previaions of thesc presents
or cther denling betwoer the Borrower and the lender shell
nct in eay way prejuddce or affect this security or the
Jjoint and scveral ccvanant of the Borrower and the Surety
hercintefore contained ¢r the continuing liahility of the
coveranters and each of thee by virtne therecf and
altheush 28 between the Berrower cnd the Suvety the Surety
is only o surety for the Berrower yet ns bevweon the Burety
and the Ionder the Surety is to be considured a2 pringcipel
dabtor for all moneys eprd intcrest jatended to be hereby
sccured sud tc sub-clause (i) hereof. 5

{iv} & demcnd for paymeat or any other mnotice umder this security
may La mede by any Favmper or Officer or Attorney-stlaw
of the lender l'y lecter sent by post addressed to or in
care of the Borrower and the Surety the address hereintefore
sct cut or ot their lost knewn rlace of abode or bﬁim
in tha Republic of Trinidad oné evexy demand cr- notica
#o made ghall be Coemod to have boen mnde or plves on the
day after the lotter wes posted.

(v)  This securiry shell net b congidered ns setisfied or discherce

o by 20y imtermadiato saymenr of che whole part of the moncys

owlap =g oforespid Lut shall ccnstityte gnd be a contisuing
security to the lender mot vithstanding sny settlement

cf zccount or other mnttor or thing whatscover aad shnll be

/in addirion
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in addicvion to and shall net cporate g0 as in any way to
prejudice or affect the security created by any deposit
vwhich mey have alreedy Been made with the lender of the
title deods #nd writing relating tc the srid croperty cr
eny’ othor gecurity which the Lender may now or 2t any tima
hercafter hold f« or in respect of the moneys herety secured
or emy part thereof,

(vi} The lender ghell be at literty ot any time sand from vime
%o Eime to upstemp this security sbove the smount for which
it is then stampod ot tha cxponuc of the Eorrower without any
roforence to eny owney of the nremises hercby mextpgaged to
cover the total indebtolnees and liability of the Berrower

, hereyndar if the saill security is insugficiantly stempad
for such purpose and a2ll legel -costs charpes end expenses
incurred by the lender in conneetion therewith shall be
deemed to be prepocly ilmur;:ed ty the lender provided that
oo ligcdit hes otherwise beer cxpressly stated in these
presents,

(viii) The Lender shall be ear liberty from Lixme to time to pgive
time for payment cof cny 1dlls of exchenge pron::iss;zrj notea
or cther securities which mny have been discounted for
or recedved on account frem the Borrower ¢x on which the
Borrower shall or mry be liable as drawer, accepter, meker
or cndorser or otherwise te any party lieble theraon or
thercto as the lendur in ita absolute discretion .slmll
thiuk fit withcut releesing the Borrower or affecting any
1icbility cnder these srosents.

{xi) The statutery power cr sale comforrod upon h.\crtgage the
Créinpnce shall apply to this security bur with the
rostricticns thercin conteined as to giving ﬁtherwist: end
so that for the purpeso of exorcise aadd power of sale
the rorgepe moneys heroby .secured .. shall be deemed

to havo beceme duc and paysble ismediately upon the

Jaxecution

., R “»
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axecution on these presents betweem the Lemder end the
Borrewar the Leondex choll exercise the said power of scle
anril payment of mcnoys hereby secured has been demanded
and defoult has boen mede dn peying the szme but thig proviso
in pfatect:ion only of the Borrower end shell not affect : v
purchaser or put him upon enquiry whether such ..sceesaas
haz boen made. .
(zvii) Mtheuph the total linbility of the Borrower hereunder
chasll not exceed the smount whtch the securivy for the
time Lodimg ie imtended to cover tho sforosedid limit should
pot in sny way projudice or sffect :uiy right of the lender
ind;pendently hewzsver te rocover the total sem from the
Borrowsr but if the total lizbiliry of the Borrewer exceeds
the eni¢ limit the Lemder may cemclusively determing
wvhat part of such totsl licbility mnt m@dﬂ;ng the limit
cforesetid shall be deemsd to be secured by these presents
cnd what part or pa;rta thercof ehall be docmed mot so sccured.”
It is cloar from the oxpressod torme of the memorandum of Mortpage
that the security providod by it was intended re be cmtmm@ Any
termdastion theroof cugdr o he prqcedc‘r! iy 5 demant for payment medo to the
Torrewer by the Lender Benk. Therd vaa ro ovidemce befere tho Court of any
such demead mnde ty the Mertgagee. In oy judpnent termimastion of the facilities
vould require adcquate notice snd reemonchble ceasideration to be piven to
the Mortgoror in relation to ite cntitloment to redeem. I come to this conclugion,
not being unmindful of the provision of clmuse (xi) of the memorandum cf Mortenpe
quoted supra in that, once e merrgmge Always a mertpape &nd eny clor or fetrer
co the eguity of redemgtion is void; soo Hoskes & Co, limived v Riee [1002]
4.C.24 per loxd Mec Naghten at rope 3C where 1t ts sl

"otemption, 15 of the vory cetone end csvnee of & moTtpege, oS AEXEEYTS Sre
regmrded in oquity. It is drkerent in the thing tvedlf, And it is, T think, as
Liraly sottled now a6 I ever wos in formor tices thet epdty will ot permit sy
device or camrivence degigney or caloulmted to prevem o inpede redamrion,
Itmmnmmm&nt,mm-mynmbyam
of lend is raid off, the land Stesdd e the owmer of the Imd in the wd’ and
eqjoyment of it must te &= free ad unfittored o sl dntents end purpoess o if
the Il hed never been msde thc sitjoct of the soourdty.® -
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Mr, Singh for the Pefendant, opposing the summons, seubmitted
thet cince what wns before the C&urt wag @ redemption action and the
Fleintiff did not aeke & full tender cf the ampunt due and owing on the moregare,
the Flaintiff wounld net be entitled to eny of the reliefs soeght. 1 find
thrt cubmission unacceptable heving reperd te all the circumstences. Even
asguming that was s¢, there vere other consideretions of lew which mede his

contentior untenable nnd widch will bo epporent from this judpment,

Mrs. Toterts for the Mlaintiff svbmitted that at the time of the
¢xecution of the wortyepe meporandum the cum of moncy secured thereby was
$55,000. And, that a Further evm of $35,00C was mecured by a2 Fixed Deposit
by cne Carles Millon. This fact wes coumon ground between the parries, And
while the tctal indebtodnese to the Lender Denk wes $75,C00C chere was then
security in its posseszicn to the exteat of G8N,000: at which tiee the request
wes ande to redeom ond sell the mortprged property subject to the purchase

price being deposited with the lNefendoent.

The Tefendant did not agree te the Pleintiff's propesiticn and/or
request in the marmcr sergestix!, In the rogult the Plaintiff filed the
sumwcns now befere the Ccurt cn July 15, 1991 seekinp the roliefs thereln

stated,

Whilst the sumices weg pending hefore che Court with tho Nefendant's
Attorney attending- and the matter bedny ndjyournced from time te time, the
lefendent proceedad to oxerciso its powor of sale and sold the property with

oo accounk or statament of what sum of moncy was owing by the Plaintiff.

In crder to scll the propurty che Defendent obrained a valuation
of its own and proccedod to wystsmp the wertpapo mamcrandum TO cover an apount
in excess cf $55,00C for which the mortinpre wee the socurity ot the time of
its execution, The uiutampdnr, wos cffocted after several appearances werce
snde to the summons before the Court. Having due reperd to the express terms
of the Mortgepe Momorandun and to secticn 57(2) of the Stemp: Nuty Act T do
net reperd the act of upscemping per se during the prendency of Acricn unlawful
as was contsnrded by Attormey; but doin: so and the dispesal of the properey .
during the pendency of these proceedings scéms o ne ¢ demonstratiocn cf bad

feith.
/The law
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The law

Now what is the law relating te mortpages as applied to clrcumstances

g8 arc stated in this case?

4 werrgage is smid to be & conveypnce of land or an assignment of
chattels »s £ security for the payment of a debt or the discharge of some
other cblipaticn for which it is piven, The security is redeomzlle on the
reynent or discharge of the dobt or oblipntien notwithstanding eny provisicn

tc the conrrary in the movtprepe document.

Any previsicon inserted er attached which has the effuct of preventing
redemption on payucnt cr perfermence of {he debt or oblipstion for which the
securlty was piven will be regrrded es “elop or fetter" on the wquity of
redespiion and would in law he veid. Hemce it 1s ssid, "once 2 wortpage

always a mertiego”.

The right to rodeen is not ¢ personal cne But an onuiteble estate
or katerest in the property vwhich can bo sssigned or ‘disposed of as is

necessnXy or desired, subiect to pricritios or cortain cengent wherever Necessary.

Civil bohaviour nand equitzble conduct would require that when a
request is made to recdees mortgaged preperty, vhe mortgoree would be expected
te provide the mortpeper with o statcmont of rhe ameunt outstasading cf the

woncy owed to the mortgepec at the date of the profosed redeupticn.

In the instent cesc one would hove cxpected when the request was
made to =ell and redecw by the mortpzpor that the mortgasree's mein interest
sheuld relate omly te the receipt of the sum of money outstanding, how, and
when it weuld be poid rather than precced tc heve its cwn velustiom, upstamp
the mertpage memorsondum while this summons was rending and proceeded to
sell the mortgagsed preperty with tetal cdsrogaré for the Courts of Justice
and theraby deprived the mortenpor of its equity of redewpticn.

A mortpopcc is not entitled to consolidate debt owed outside of
the mortyage security when called upon Ly the mortgager to heve the mortpagad
property redecmed. Te do go, tantemounts te @ clog or fetter on tho equity
in law ig veid: Sartley v ¥ildc [1890] 2 Ch, 474; Noakes & Co. limited v
Pice J1002) A.C.24,

/It the
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If the morteape was solely for the sccurity of the eum of $55,000
a2t the time of the execution thereof and I so find, any condition by way of
upstanping to increase the sum gecured subsacuent to the execetion, weuld
in my judgment be veid since the effect of so doing would be @ fetter on the
equity of redempticn. And, vhile a eclinteral advantage may be stipulated
for by a mortisgee, the law require he ner te pet unfairly end or oppressively:

Kreglinper v New Potacenia Meat and Celd Storage Ce. limited [1614] A4.C.25,

In the mortpage instrumenr, there sppesred to be no fized date for
. redemprion of the rreperty, since the rigkt of the mortpepgor to redeem is
en cquitable one, it f¢llows therefore, thet it must be poverned by principles

cf equity,

As T undersrood iv, the mortpaped property was still in the posgession
of the Flaintiff as che Hcitgagur gurcty. It would seem to me that it was
necesssry for the mortyagee bank to abtmin possessicn before the excrcise
of its power of sale, Comcomitant with a power of sale, there must be a right
cf entry. A right of entry ¢in oaly arisc or be cxercised in defsgult of payment
of the mertgege debt on demend. And in the event of a demend a reasonable

time must be allewed for compliance bofore the mortgeses enters: Tams v Wilson

15631 4BaS 445,

There had Loen no evideoce before me of any demand and er noncempliance,

In my judgment, 2 murtgegee who intends to exercise his powers of
entry end selo must de so in pood faith. And while he 18 in peneral entitled
te exercisge such powers in ¢ woy conducive to his best interest, subject to
any expross conditione contained in the mertgape instrument, he must act in
geod faith and not cepriciously. Furthermore, while to him it may be commercially
nocessary for him tc sell the mortpaped property primerily for his cwm bepefit
to reccover the meney lent; ke is not entitled te ignore the interosts of the
sortgager with impunity. At law, the rortragee is not a trustee of the power
of sale for the mortrapor. And while he hos e right te look after his cwn
interest, he is nct 2t liberty to act either recklessly or with wilful disrecerd
or indiffcronce sacrificing the interest of the mortgegors See e.g. Farrex

v Farrars Idmited [1688] 4C Ch, 305: Keanedy v De Trafford [1867) A.C.18C

tnd Reliomce Permanont Building Society v Marweod Stamper [1944] 1 Ch,362.
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The circumstancesy of this case seem to follow a trend which
is prevalent at times like these when there sppears to be economic
recession during which the principles of Eouity seem to be ipnored
by finemcisl institutions. T find that the propevty in this ease
hes been s0ld in guesticnable circumstances but 1 am constrained
by the remedy soupht in the sunmons from prenting thé kind of remedy

which in my view might have been available to the Pleintiff.

In the circumstances of this case I £ind the Nefendant's
condect in proceeding to exercise its power ¢f sale was, to say the
1eest,‘draconia and ite effect wes sych as to make the Memorandum
of Mortgage s l'eed of Defemsance. The Defendant baok in acting o
it did, c¢learly demonstrated s reckless and or conscicus iudifference
as to whether or ner 1t§ sct of omelling the mortgzre property could

or could not iaterfere with the proper dispensétion of justice.

Not orly has the Defencant proceeded tc sell the property
in the face of the pénding proceedings but they fa'.llgd to provide
the Flaintiff with an account when it should be obvious to the Lender
bank an? or their advigers that in law, on & sale being cowpleted
they become trustee of any surplus in their bands — sce [apner v

Berridge [1081] 18 Ch. 254 at 269. They ought also to be aware thet

on the coupletion of the sale interest ceases to run against the

mortgagor ~ West v liprose [1900] 1 Ch,337 at 340.

In the light of the foregeing it is ordered that the Defendant
render an account of the balemce of principal and ipterest properly
due as st che dmte of the filing of the summons herein, And that

eny zum found due tc be peid to the Plaintiff upon the rendering

of such account.

The Nefendant to pey the Plainciff's cost of the summons
taxed fit for Advocate Attorney, in defeult of Agreement, liberty
to apply.

Dared this 25th doy of November, 1992.

A. B, Wills,
JUNGE.
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