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,!I!'~!.m- rtf~-,~M._**aft!!tt~ day, of
. ~

..:[QlluarI ·'l.i!Q.. Md ~A~ bew..- • Na~ff of .. Cae

'll'

~he Court for 'tne. f()llCft1i~ Order ~.-
t . ' "

tIpOD p~ by ~ 1~1ff tlO title Pef"- of u.a 81111,

Krs. io~. far dJ.e .P~int;iff.

Hr. P. Siunh for De !,efcaWsnt.

October 16·& l~, 1992..

B.C.A. NO. 2389 or 1991

..
Pan. -.d the ffelerl&m% of ~ ~r hft ~t 'tIHJ. P1aiEUf. _... .

!!!1 \..1C.~at 11.:hGr;Y to.!!!4eG!L lIE '~ ~.5ffl!P:!!l.

TheJt t:he. Plctintiff 1DEt~ ~ ·nb.le· tG> sell the 8I!lid~d

prcp~rt! !!!_~Be r~~~8!!....?!..d1~~ -:1.4 IDOrt.eaUe
. .. ..".;.

thareQI. !fFurec ~.!'~. ~hr: ante! !S!1e..@ .property be

~~-9c- ~P9!'0vt!l of this lloncu»:eble CC'Urt: ..

I(iii)
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On tho 29th Jut, 1991 the SumIIODS was amended to 1Dcl~•• two ether

reliefs in the ~lterMtivef u. follows~-

"(111) Furtb£:r cr alterDat1"c1, thet 14 puiSUdtlCO of ·(1) GIld (il)'l. . .
~bo'ft! the P1a1Dt1ff_L~ a.~ted tU1 ezcEns1pD of ,'ti.me for

LoSceld.nli tne sa.i't~Sfr:t;;;na up ~ the dc\te of C8Yl1PDt of

j:hc_~ of th~$b!.ee price tve eM' pe.!§~le npdor

the ~1dncrcem&Bt.

i1v} Fur~ ~ alteraetiVfJlY!B.lU#,Count of the balaoce of

I~i,p.cir:ltl iJltere~JF..C'.l!'!.!t (4.uf2 \lft4er dle ,aid IIlor~CC.

iv) Sur...h fUJ;'tOOr or otbor ralief. n

Iu sup:pcrt of tbs:- SuacM' three nffi&.vits were sworn 1:c b, CGf"lO$

tlnlcrClJ, and relied U~D (!l\ bchelf" of t~ i:'cfcndcJ;lt ~ ~wo werl~ to by

A11iAon Eustace luther i:.ebGrt& mu.~ rclicC apon by -ehe 'F1e.iatiff.

The Court &:de the fcllow1nr "f1Dl!1nes o:f fectsz':-

(a) 'tho MortrAr:¢r eoaJ;Qny (lun:oiDai1:Gr rGfQrr~ to e.s the

~Suzot,") retistered uocer 'the' Comr~n1es Or~~e 0Japt.er

Sl Mo.1 we the reu:Latcrcd prol~ietcr of 0.364" ~.~~
. . '.

C1f lands which is (lC!!X:r1b~ 1ft e Certif:1.cate·,of Tli:J.e, 'in
.', ....

-:. ..

l

(b)

VI01Jll\e 2015 Pcl1.<' 21 t1C!1~11a!t~d oa 1.'\ plan ~ coloarut'. :.'

}..\fnk ,.,hieh ia lJ.DDe7 ~ 'Co e MomoraDd.ut.I cf I1or1:C~..c~· reg1atcrec!

~n Vo11ll1e 337~ Folio 1SO 11. tbe ioal Propert, iiet~ist8l".

t}rc bottDClaries of which have t-oon described (hate1nafter

refc:rr~ to M, lime l"..on1",'iLc;ed iTopert.yf~).

"

The ~J:'end.. of "~rt(:ace by its recital esub1ishec1 that

the t!cr'te6cor Coll£~~" u.tilizoc the MonBaDad PrClperey u

security for lDQaey lcot l!lld er tC" be "dvenc.cd t.c ft Company

Ir.~ NJ ~e CoflCb Shell L:lm:i;ted, :iDe.orporsted URGe=- 'the

Ccml;anios Orctinanc.o CImD'ta-' 31 10.1 (l1erG:1nafl;OZ' ref'enad

to ell "tf'..cd BOn-ower Coopany") by tba I1efltndant JDnk, that

1s te say t the tlaUQn-.~l Commercial BtLnk cf Tr1n1~.ad aDd

."



TC"baeo (hel's1nfJ.fter referred to es I1The lender ~r).

), the operative part ~f the Memcr8i1dum. of Mortcaee. it

is there1D ~l'ov1~e<t t~t; 17In wr_CB uL! in conSic!orBt.:ioa

cf the premise!l.~· Tho iorrc~ r~i tho Surety•••••• j c1Jltly

~~ sGv~el11 covenant with 'the lenc!er -

(a) n9P...~~~.!.une ~de t:c the Bcrrcwer to pat
. .

to~·the Ie.ocm: the belJmc:e. whi..ch (In the eccount of ~

Borrower -with the I~.er oM11 fo~ the time beiDi
.....~; ..'

(f'Jld. wra::thcr on or at flDJ time e.ftGr su~ deamr!)

be dna or aw1nr~ !:o 'tnt:. I onder in respect of ell

IDCDfl'S !\OW (t!" frem t1lJe to tim here1Mftor oriDt

by the B(lrr~w¢~ ¢r for which che Borrcwer may be

lii!ble eitbL.'T oolely or jc.i.nt:l~W1th any o~r ~-er5ons,

fifl1JS or c.c;~anles I\D~ whether u principal or surety

for ...... It It... in respect of billa or Do"tes disccUllted

C'r pc.id or o~ 101U!8 t
'
oYJlK'illtS cr~its or nd9anees

on bank1ne account cr M.h~ Ilf'~C (':1' on 8CCOun~

the BOCrCWGT or for l.nt.erE!lft r discount. cqm1ss1on

or pj:her 1~.YJ_.£JlF~~_E!!!1 e1l~J!!!.e...L.vb1ch 'the lender

CEy in the cour8~ of itc 1~1~s:l.nesg dJr...r~ in respoct.

of any of the Jr.p.t1:£".re ~ft"rcsc1d or fOr keellin(r. t.1le

ell t~ills or n()t~ ~hich Dl!'!3' be fer the r.~ bcinc

b<: under c!1SCC'L-:r.t. with the lando%' end to -which tho

Borrower i,s I\. l"laTty e1'tiler u dr-ewer. acceptor.

In the Y~orE\ltd.UI. of Acrccmonr. l:hfJ follow1ne terms ~re e.lso acreec

nnd ~eclt\rel1:-

(1) Ae t~l:tl'een th&: Horrower t'lmd the ~ortr;nged I'Mds Otl tl1e

01lC; lEnd and tho Sm-eey Clt the lither bend the I!orrowr

t'.nd thea f".()rtr:;att:<! I~~ shnl1 l'-c ltI".1Jl!trril,. liable for the

s;.eymcnt of th~ B:oncyti t~I··"-~~Y sccurec.

I(i.i) The prod8()

~-' 1....... ""'",., ''''-11'\ l"TU



"'..

-4-

(ti) The previlo last hereinbefore c.oDt.eined with reapeet to

the pr-u.ery liability to the .Pt.t.,.~ of"moneJs horeby 8eC1IrEId

shell IiCt affect thG kla.der or :i.D MY 1d.se preclude t~

fr~ e!lforC1Dt· cr hnrlne rocourse 'to ell cr my reEd1es

or IIJ.eftU which my be. e-1'dlAble 'to it by 1........ fOT

rec.ovcrinc ~ymcDt of ~o.eh IlCAe1$ e8 ofO;tc.m.d.

(111) ·!'be Cirt1!C of 't:f.nle to 'thQ !\crrower or Uae aeelec.~ or

forbeeranc~ cf me: l¢l"1<icr in roquirine or eDforc.:i.4s

t,sl.)'meJlt nf tile Pt"itIC1ocl J:lQ~J ~gd .interest hereby secured. -.I~~

or auy other 1'~t1OD of the prev1ait:tne of diose l>reaents

joiDt aad acYBral ccvoDt!n~ of the Bcrrcwer mLd. the Suret}

hercinhefore CDlltaillC!.~ Or tho eontinUiDg 113l'-l1ity of the

eOVCI'",-""tors aDd ~ch of th., by virtue tbercef ~

~lthr.utb es between the BelTover c~ ~be S1.trny the S1Ire~

18 only n surety for the~r yet -es he1:weGn the Suret1

~ the I oncl.er the Su:-ety is to te c.ons:i(!ored a prtneip&l

dAlbt(\t" for all IIOneyS epo iDterest i4tonded to be hereby

oocured sub to 4Illb-cltluQC (:1.) herecf"

(iv) iJ.. de~ fnr l'eJmeDC or tm} other IJOt1ce UDder this ~ur1ty

of tbe lender 17 lc~t.er SBIl't b) l~st acJdreaaed to or in

core cf Uto Borrower and tha Saree,. the address hereinooforw

Set out cr r1: UJeir lost l:rK'JWD I.·lace of abode pr bueinoee

iD. t:ha l~e[lutl1c ot Trin:iQ'-!\l end e"ery demanrl or aonca

,8(j mAle shall ho ~00I!1Q(' to haTe boBO lJ('l~e or c1'YfH. on tbc

ckly ftftcr t.h.e letter w~s pc,Bt@~.

(v) ,~_.!...e.£.ur:t~~~J~l ~t_ h~"~9!'1A~er~...f1.!3_.~.I.~•..m:-,~~-m:rs.

p.I..J;ny iJ!~~~!.f!..3'.m~t:. of che whol. part of the~.._

.9Jg....!£...~_aJl¥'~d 1~.~11 ~nsti.~ute pt1. J2! It CODtillUi.ga

pee:ur:LtI w..!;!ae l~.9!._J!.Ot v1tjJstendild!s MY sett:laaent

sL.!$cnn~ t"J~ other ~'t;..¥. or 1:bi.nt whataDDyer ~.ud shull he

lin tJd~j.tion

SOd ~I' J1::r) IoSIH 68~8LZ9
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1n ttAeition tt:' aoo slulll not optjrate eo P-S in 8!lJ' ...,. 'to

Drejudicl:: or 2ff~t tho secur1t.7 creBced by .J depos1~

which .y heyo alrel!'..d:r baen !8de nth the lender Qfthe

title l\oOO& r.Dd 'Citing Telet:las to 'the ..1" property cr

en,.' other security which the tender D!Y DOW or e1: any timB

heralftor hol~ fet or in re~,«t of. the mone,e heret:J sec.urerl

Or ell) ~art tht!:"co! 9

( vi) ~ 1&-nder_stJi!l.J.__~c ~lo__:lt.~~rtI ~t eo"! tiDe ~J'lt fJ.:a! ti ! •

..tE.~_~_tm.~~ ~~•.@.YJ.£.tgitI e.bovc Ue emoU9~ for. vldrh

!.t...!LE!!.~~cct. t'.t ~41 ~Ll''tIBC ..,f the Eorrower w:Lthout all'
ri.;fcrcnc.o to cnT owner (sf the ::,raD1.ses hereby mrteaged 'to

cover ·thra total ~1l~\ebtQt..nee8 And 11a.bil1t.7 of the Bcrrower

bcreunder if tOO sei'~ Sf:Cnri.tJ is insu~ficientlJ sb!BlpOd

for SlIcl:t L-~r[j(lse end e.ll lec~l °eosu cb8rees end expenses

::lncurrct1 by tht: l~cr 1il coJ1nt.'Ctlor.t~ewithshell b"

cleeme<.' to ~e prc'Pc:~ly 1Ja.:.urred b]' the tender pro'Y1ded mat

prcsent:1J.

(viii) The Lender shell 'be ~t l1.betty !:t0ll time to tilllB t~ e1VQ

or ctha- secur1t:i.es which lIny have been dUcounted for'

cr .ccciv~ tiD e.ccount f.%0fiI the Borro'W~ .;«' on. vh1.ch the

Borrower shall 0::' l!:t""y be liable ~.$ (\ro'WCr~ acceptor. -.ken-

(~r cndoJ:'$(-;r OT t'thertrioo t.~ nny parcy lieblc thorooD or

thcrc:to IJS the l-cnuor :In 1~£I Aboolute discrct;!.on shall

thiuk fi t witheut: rQlees1nt the BorroVEJr or af£ect:1nc :my

Ij,t~hili t Y under thOOe: :"-trosenu.

(xi) Tho statutory (;'¢'ter rT SZlls cOJlfcrroo U{Jon Ertt1,e8Q the

Crctlo.r.mcc 6111,,"\11 ar/pl}r to thi.s seeurity bm: llJit.b the

rostrlc~kDS d"-~t:"cil1 co.o.teincd as to niY1ne o"thenl1ac: ear!

so t.b..lIJt for 'the lJUTI;CSO of cu:cn:cise said power of seLle

abal1 be t1H111ed

t.¢ hr,yo beccme due Q:u! rtlyeble i.mateeia.tcly upon ~c

/Qxecut1on

98 39'dd SOd ~I' Ji:I:l H9IH



EJXecution on 'these prcsentli bet:veen the lm:ader end the

Borrcwor 1:be I..oM.U' sho.ll exuc:Lae Us U1e power of sele

mlt:ll paJEttt of D:J1l,(lYS hereby ~vred :r~ been demzmd.ed

and defo.ult hcs bam mElde =in. ~:Ln2 the·~ but t:his proViso

in protection only cf t:be J;orrCWGt sad .shell DOt effec.t

purc'bnser or put hi.J!J upon eaqul;ry vheEher such ••••••••••

(xvii.) blthC'lU£!Jl the total llt1l.:1U~, of the Bor~ bs.reunder

dWl not. aceed the emDlIDt: ..·~ch 'dle seeur1~, 'for .'the.

.1!It

not1n tm:y way prt:judicc nr zffeet [!ofty 'nskt of the len«!er
it

independently bcwcver 'tc: rl3CQvor· t!.l'le ~oti1! &~ ·fr_ 'the

BcrrOWGr but i.f the tDbl li2blli;~, o;~ .tho I\.oWCW01"eltCeed.s

",h~l: part of such totcl liebil:i'ty ant ea~;ine axe limit

r1forua:i.rt. sell be ,~e~ to he secu~c by tb&ae pt'tWeatB

r.nf! wpzt ~rt or part£! thereof IduUl be 'deeaed DOt so accarod.Tl

t.b.2::t the aecuritJ' proyj.dod by it .WQf:l .1:ntcnded te ,.be .cOlldauQ". .My

termination thereof cUf~.ht: ~('"l be 'proce~c! J~y n dEllDBdd ~r ~~ J~le.do to de

n'orrcwer by thC::1 lender Dank.. Tht..~ vas &0 QvidCl1JQe b_oretht!~Co..t of .2JIf1

••

'-1Qulcl rSQU1ra adc::qui!!~ DtJticc r..nc reeSC'hLblc cc;_idera,t1Qnto be ~1.gen to

the Mortfjo.r°or in r~L.~tion t.o it.t Qntitl'cmentto retleam.. Icmne 'to th1$ c.caclqeion.

Jl('lt rein£,: UDm:Lradful ~f tb(;~ ~OViQ.:i.oD (.'f cl~1U$c (%1) ttf the ~lmdUID ctf Mcrtoone

on the eq.l11ty of rc:derattion is void; sec 1~~·& C~•.LA!ql;t:ed v Rice 11002]

A.C.2..4..lLor l'05J~!~..·N~(jhJ:~ ... I~:!&.3Q. where ·it IlB ;sU;~:-

~, 15 c:!~ wry D!!tIBe mi ~xsua cf a~.e,ea·.~~ e:re

rf.\~ :in equity. It is iriBeDt D1 tile tb:b:c 1~. Jm it is, I tbidc,. as

flDdy &ttl,?,l n:w as 11:~ w.E ill £cIm:r~ 1dBt: eqad.ty wUl~ jIDtlt.,

(Isvjce or·ccmrJ.'VeDaJ~ •~ 1:0 .p:t!Wtt « :inpade:~.

It: fo:IkIMs fit, n l1eI: : ay CCS1SBQUIiIm •.'1:, 1itiEn '!ha ..., :is~ by ~~

ct. JsDd. is rJIid off r 'b JarC itsIiLf t~ "t1E CMJO; Of 1tIe Jmn in '1be VIlli' W.

eq:J0)JlEbI: cf 1t DISIt te E fre sd~ 1:0 ell :bJtents em.~ .if

the len! hX D!M% t&n mde tiE su1ljfiJ:t d. tk! era:ur1ty.we

La :3~d 681tSlZ9



-'7-

fJl&J:'. Sin[..h fer the refcn~nt, QpPQsin[J the 5Ul1WlO05, sub.nitte(

the.t since whnt wns bEJfcrc the Court wes e. t'cdemptioD eet.ion ant! the

tl?.inti£f ~i~, not litekc e full t:enc!er cf the ~UDt due and owing on the mol''tc;e.ce~

th~ Fl~int1ff would net bn cnt~tlcd to cny of the reliefs BOucht. I fi~

thr.lt .submission Ul1.4.~cc(..·pt1!ble ~-'Vinr. r'3r.~l. tCl nIl the circumstenccs. Even

assuIJ1ng tht:1t "i~,S SC, ther~ VElre other consideratiuns of lew which mde his

cOntention unten~ble ~nd wldch ~11 be ~p~nrcnt from this judement •

Mrs. Ic'c~t:l f~r the 1~1e.irc.t1ff sucm1tted that fit the t1ate of the

('':J.ecut:i.¢D (':If the ~'1(:rt.8(~r.e m~or2.n~um the smn. of mon(.!y sec.ureu! thereby wes

$55.CDO. ~.nC'.~ thet a further smn of ~~35,Cro w~s $(.'Cux-ed by e Fixed Deposit

by one ~rlcs rillon. This fact W'.s c;:....';,'~OD ~~rc.:~un ..1 betW''l!en 'the p~'lr~1es. An-d

",rhila the tetel inde~,to(~.n~ tc.:., the l·on~ci" Il.t..nJ( w6S $75, COC c,here ~ t:h~n

security in its POSs88~i~n to the e~tcnt ef ~~,eoo; ot which time the rcques~

'Wt'.s mode i:Ct rC(~ccS!L cn~ sf..:ll the mortr;~.Dc~1. l'r~pc:rty subject 't:c, the purc.hese

price beinE dop~sito~ with the Defendenta

lrhe rcf~~dant ~id not ucroe to the ~leintiff's pro~cgiticn and/or

r~qoest in the nl~~~r SUfi.t;~$t(!(~. In t.hQ rcwlt the P!einttff fil~c:! the

su~ns now before Lhe Ccurt C~ July 15, l~~l seek1nr, the reliefs therein

st8ted.

'Whilst the sumwcns wc.s l~cnd:i.nf~ r,c~orc the Court with tho !'ofoneant's

Attorney flttendine an~ th~ ~~ttcr b~nc n~Journod from time tc time. ~be

riefc.ndfl.nt pl:oc~e{k:rrj to oxercise ita powor cf BElle end $olc.~ the pro[Jcrt,. with

no flccounl::. or stfltc.'Ila'~nt 0:£ whr.<\t sum of mnnt.:y was ow1nf: by t:.he Pl~il1ti.ff.

In crcler to ~l~ll tbe prof-arty the D<:lfent'.CDr. obta1nc(1 ~l vnluat10n

t;lf its own E'.n(~ prrJccedQd to U~)8teIl!1; the n1c-rtr:,~l:"..o mEWlC·ran~UIJi to cover en f1.aount

ill e:LCeSS c:-£ $55,00(; f~r which thes JlX'\rt~."".et:! \,,~.~ the ~cu.r1ty ~t t.hc t.iJrae of

its execution", The ci:'~jtN:!p1n[~ wos Cf£C.CtA1d ~~f1:.(jr $l€!vlSrnl appeerancC5 were

JnJ1dG: to the sUIDIIOns before the Cnurt. HLl.v1nC cue re(j~-J'"d t<'l the: express terms

of thr~ Mol"te~cc Moolor~nc!um tln~ to sc-e1:icn 57( 2) ,)f thQ StB.r~ ]';uty Act I ce

not rC~!,erd the.:' .[let of uI'Sce.mr,inc licr 9C t-,urine tho l~elldencJ of Act:1cn unlawful

as was c()nt~ndccl l:--y Attorney ~ but doin~~ ~-:c) nnd the- ~:l.spcsal cf the prl")perty .

during the I.'oooency (Jf these vrocecd.1n2s scems 1:0 llle ~ CCJnOnstrat1c.:n of bed

fc.ith.

S9 39t'd SOd A~~SIl l~~ HaIH



Now what is the lnw rel~tinc tG mortn2gcs as applie~ to eircumsta~es

~~ ere steted in this eAse?

Pi. UK'.:r1:eet,e 1$ gel.i~ to be e convcynnce of land or ~n assir~lI.ent of

c~~tte18 ~~ c security far ~he paymon~ ~t ~ ~cLt or the ~i5charee of some

other cblieatiC'n {(IT which it is ~iven. The seeurit.y :is redeelRe~le OD the

paymE'Dt: cr rlisCMJ'i,;C cof the ~Qb't c·r ()b11ent.1cn notwithstanding any prC'lvision

to the con~rary ~ th~ ~~t~ec~ ~ocumcnt.

J~y pT~vis1cn lnserte~ cr attached which baa the cff~ct of preventinc

rt':!demptioll on :L:'.aYI11~lnt c:r f,erfcrlllmCc r·f 'l"bo ~elJt (')r oblit~tion for which thQ

security was e1 'Yen viIi b(~ t"(~l~F..rdfl(J et3 \';ClClf or fetterU' en ,the idijuity of

r~d~ilpt.i("" ~'no 'Woul(~ in l\lw tJC 'Did. Hence i't is said s "onc:e 2. mortuag@

it1ways a 4lC'rt.[:~uoIf •

1"b€ ri(!;l-lt tel rL'C!cc~ itS not c; persrJ.!J.ftl '"'nC",: bu't e.n o~u1tcble sata.'tC9

Ot' inter~st in the IJI-Vl)crty which can b~ ~ssi[..rne<.' or 'd1sp()~d of as is

Dt!(:(;!5Sr".ry or desire<1, subj cc..t to prioritios or cortain consent wherever necessary.

CiviI oohnv).nur nnc1. eQuit~blc cont1uct would require that when a

request is made t.o rCt~'~Cl!j mcrtf:~a£e(! proJ'lerty, the tnortc~~ee would be expccte~

t (0 pTcTide the morte:'l.[;C"z" w:t.th ~ st:-!tcldOnt of 1:ho amount ('Jutstesncint; cf the

-.oncy r,'Wc<! t:.(1 toc D1(l rte,cp.ec at the rl~t~ cf the pror;ose~. rec:'(Nnpti"l'l.

In tho :i.n~lt~.11t r;~SC one woulcl. Imv0 axpectC!d 'When the :re(lU~ct Wf\S

ma~e- to sc~ll. 2tD!~ r~~,t:uJ.j by the mortc~.cor that the .m()rt136[~ee' 8 me-in intcrcs't

sh~ulc rou..ta ()o]y '1:('; 1:lle rc..o(:¢ipt cf the sum of lJ1on~y outBblndinc. how" ond

wh':~n it 'Woule! be p:'.1t~. r~ther thnn. pr(')(:.ccd t.o heve its own veluntioD. upst.mnp

the mCTtEjEt;..:.e memol'~nc.~.utr! whilE this BUI1~I)t: Wl!S pendine .e.n.~ l)roceeded to

sell thp ltlCI1:Ll'Ir~C~. l"1rc,p<:'.:tty 'With tctnl {~.ilirOi::n~ for 'the Courts of Justice

At'!" 'thli::r~by d~pr:iv.... \(~ th~ mor1:e%or of it:.") equity of r~~ew.pticn.

A nK,rtrnr,cG is net entitlc~ to c0flSolidfite fcbt ewed outside of

tho mortr:ftt'fJ secuxity when c.alled UL")on hy tht! IltOrtc.nC;C't" to have thD lDor'tr;a,god

p~{')flCrty rC~~.CCIllOO. To [10 GO. tttn·temm.ants 1:~ ~ cloC or fett.er cia tho equity

in lew is v'(~id; .~~P_l::}:SY_._!.~i.).dWg~2J.. 1. ~~h,!_~4J.!~J.. !£~cs 8 Ca. limit,cd 'f

Fice J 1902] f,.C.24~.

IIf tJIO
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If ~he .or~e~ee was 901&1y far th£ 8~eur1ty of the sum of $5~JOO~

at the time of tho execution thareof fled I so find, ~ny condition by ~aJ of

u~.statllpin~ to increasf~ the S1lDl aecurec subSQ<tuent to cb.a elCecl:tion, wculd

in my j ucgment. bG veid since the effec.t of so doing 'WOUld be e fet~er on the

equity of redeMption.. An~, while R eelkteral edv~t~e may te stipulated

for by a mortti2!Boe, tM law rc..~ulre hi.n! nc:'f. '1:"" ~c.t UJ'J.fa.il"ly ern! or oppressivelY.t

Kr~J~~~__~cw F~~~8cni~. ~~~t an~ Col~ Stcre£C Cc. limite~ [1914J A.C.25.

In the Il1.Ort:r~·r::e instrument: II t1'l(:r-e a~peercd to be no fixed date fer

. re~Bmpt.:lon of the !"T('perty) since 'the r1i:.ht of the Enortf'F.:f.:or to redeem is

a:n cqU1tahl€J, ode, i.t ;£e11cws therefore, thf.'t it lItust be ecvorned by rr1nciples

cf equity.

As J unclersr.ood i.e" thr..~ mort.gaeed property was still in the possession

of the Fl.~in.tiff as me Mcrt:caccr Sllroty.. It wt'iul~L seeD to me mat i't liM

neeessftry fer the 1~~t~~S~! bank to cbtnin possession before ebe exercise

c£ its power c,f sale. Concon!itont with a ~'ower of selo J there must. 'be t1 riuht

of entry.. A rir:ht of entry ct..l\ only crise or be c~(!2rc1seG in default cf payment

('If tho mc·rree.rJe ~.ebt CD dcmencl. i.nd in the event of a ~emend a rE:6:Eloll8ble

time IIUst be oll(l'We~. fOr compliance b~fore the m6ttC6[;ee enters: To. v Wilson

[1863] 4B&S 45.5.

In my judr.ment:. a ~ll"tceeGe who 1ntands 1:0 eJ:erciae his powers of

entry end s~lo IOOSt rJ~c se in [,ocJ'~ faith. And while he is :in oener.a.l. entitled

t~ ~xercisc ~~ powers in ~ ~QY conduc1T~ to h~s h~$t intereatt subject to

anr expross CCJndit16ns: c.ontainec'f. in th(! 1!1c:rtcn.r«r= :i.J\$trwnant. he must ~ct in

tcod fa1 th ~.J}t.. nQt capriciously. Furthemort~~ whi.le to him it mey be cOJIIIICrcinlly

nOCeBSllry for hi.IB to sell the IIOrt£~r~e~propertypriJDftrily for his (7\ffi benefit

to recover the lIeney letlt; hE) is net cnt1tleC! tc ;lgnore the int@raS't1S of 'the

~rtc~acr ~~th i~~unity. ,At lflw~ th¢ ~crt8Dcee is not a trustee of the power

of sale for the mortf~aL~or. Anli ~hil~ tie hus e rinht t., look after hiS ew

1n£er cst; h~ is n0t et libert, to ~ct either recklessly or ~ith wilful cisreosrd

or indi£fort3nce s~cr1f1c1n(~ t.h~ interest of the II:crtt:~l~or; See e.c-~

.!...F~Bl:"~ Ljm1ted lJIIS8J_ 40 C1,!~..2i Icnn.9EL.'!"pe .1'Eitord [1897] A.C~

!~~ Rel_~!l.££.,PermanODl: Bu11d:Lne Society.. ,!., Y:mr\food Stamper [19~.4) 1 Ch.~2.
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'D1e circ.UJUtancl/:S of this ~~$e seem to foll~w a tr8Jld which

1& prevalent at tiaJes like 'tMge when there e-.ppears t.o be ec.onomic

recessiQn durin~ -.Ati.ch the principles of :E~uity seem. to be ienore~

by ftnaDcial im;;titution=-. I find that the: prop~tJ in this c~

baa been sold in questionable circumstances but I am tons~rained

by the r~y souflhr. 11'1 the SUllmol)$ from nrant.ing the lc.iIlc of relied,

which in IIIJ new mi.eht have been aV2'.ih\blo to the Plaintiff.

In the circumst.ancea of this easc' I f::lM ~hC' Pefendant' IS

conduct in proceccline to exercise its POWCr cf sale 1M.$. to say 'the

leest. drac.Ofiia aod its effect: 'h'~S such es to lBake the Me8lOnmdum

of Mortl~a.se L'I T>Eie(l of I)efeesance. The Defendant haole. in ac:.l:i~~ tts

it did. c.learly demonstrat~ a reeJcless and or C(1nsc.10U8 indifference .

as to wether or net: 1.t$ nct of sellinc tile morttr:~e propsrty c.ould

or c~ulrl noc iD~erfere with the proper cli8pens~t~on of justice.

Not only has the Defendant proceeoed tc sell the prClperty

in the face of the pendtns proceedings but they fan~d to ~ovide

the Plaintiff wi'tII a.n a~c.OUDt: when it 6hould be obvious co the lender

bank nne! or t.heit @dvisers 'that in law, 01\ a anle be1hg CQll1l!lc~ed

thLlY become trusteG of etliJ surplus in their hands - St!e I~aDnet" v

Bcrridse (lOD1] 18 Ch. 254 at 269. 1"ey ought also to be aware thct

on the cOIIIl,let:LOR of the sale inter~st cea~8 to run ageiD:$t: tbe

IDOrtEagor - ~~t \" r.:ipro~ [1900] 1 Chill' at 340..

~ tho li.Cht of 'the foreft0in£! it is ordered that the Defendant

render aD ~nm.t of the ba1eDce of fJrincipal and iJlterest propexly

due as at t:be d:'lto of t.he filint of rhe sUI!8IlOns herein. ~d that

~nJ Bum found due tc be (>81d to tl"1e l~ai.ntiff upcft the renderins

of such a~eount.

The Oefen'\,-,nt .'to rJ~Y the P1n1nt.:iff' s cost of thE! sUIIIfIlOns

taxed fit fer Advocate Attorney, in default of Agreement. liberty

to apply.

Dated this 25th LUly of NoveDJber t 1992.

A. E. Wills"
JLTGE.
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