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FORTE, J.A.

having xegard to his detailed account of the histeory leading up
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reiarences, L0 BALISLS which ars relavanit ve my reascons for con-

{

curring in ths decision to dismiss whis appeal.

A8 a result of the fire. A claim was mads by the inszucsd or the
applicants and ithersafter correspondance passed bstwesn the partias

L, the fizre having cccurred on the 7ih Novembar 1539, ao

This appeal cowmes o this Court frow an order made by
Biagham J, dismissing a sumwons by the appellants seeking the

following orders:

<. Restraining the plaintiff from pursuing
arpluration procsedings concurrently with
ton2se procsedings.
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There are two provisions of the contract which have
achieved prominence in the final determination of Zhe issues in
ihe appeal. If prevides in Condizion 18 that whers any differenca
arises as to the amount of any loss or damsage, such diffarsnce

o ) -5 = R B = T N SR e § E = ~ }
shaly indszpendently of all orher guestions be referred o the



folious:

... And it is hereby sxpre
and declarsd that it shall
pracedent to any righs of
apen this Policy z
arbitrarer, arbitrators or umpirs of
amourt of the loss or damage if dispured
shall be first sbrained.’

The other provisicn iz to be found in Condition 19 which reads:
"In no case whatever shall the insurevs
by liable for any loss or damage after
Lthe expiraticn of twelve nonihs from
fhe nappening of the loss or damage
nle §s the clain is the subli=zct of

p“nd ng actiocn or arbitrataicn.®
On the szh Wovember, 1950 i.e., near twelve months aftay
the respondent had incurred che loss Or dampage, in order to safe-

guard his righits under the convract, which would have beaan
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>ra), no admission of
iiakility having zhen been made, he filed » wrii against the
appzllants in the Zupreme Courd claiming in the Indersenen:t as

follows:

(1) indemnity in ths
CHE HUHDRED [
{(511,19¢,080.00) und
588519¢ dated 18th U
entered into between
e Defendants, fa v
damage sustained Ly
or zbout 7th November, 19&
of o fire ev 40 Part Royal Screat
4 Lon

}u
::J
L
w
o
ey
B

P
S}
S

IDLETrest Charaorn

L2y damages for breach of +“he sald contract
E insurance or alternstively for
negligence in the ssetflement of the said
clarmg

pect ¢of =zach Defendant
L1ty of unreasonable
or saéftlement of fhe
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The sppellants, howevel wrote Lo gLiornays on

18t time the

of thwo loss.
on tihve Zsih

AUgust, 1991 inveking the provizions of Condivicrn 18 raforved
the matiser 1o &Groitration by serving upcn tioe appellants a

"lictice of Reyusst 1o COncur in appoinciag single Arbivrator,”
Un the 2nd Aprll, 15%9%2, he filed his Points of Claim with the

- 3 Foby e A e B e o - - o e e - B L) e
408 0N Lo 44U May, 1292 zooved che wris {wnichh had

filed on the d$th Wovember, 183%0) upon the appallancs’

alia srmated,

claim in wtha Acricn on ths 23th July, 1%9%Z and therein made no
1

inspiie of such cleaim

i onhz Toh May, 1952

WL

"Points of Defence® in raspect of the

1i2d & dafencs to
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vac acrion on the 28th Zeptamber, 1592, and clercafiar made the

applicaticn the subiscr of chis appezl.

mast procesd with the action, This iz so

in cases whave whe

4]

1 is o o oy = RN S
i E‘* SAE:, &8n4G The b

]

the jurisdicuion of zhs Cours cannoc bs sustod. in cases whare

{5

2d subseguently to the subwission oo arbilration,

ubject matiter of the sccion and the arbitration

2aint:ff firsc invokos the aid of “he Court,



Some other privete body. WHeveriheless, the Courts would never

%)

rziuse to adjudicais on WMATLors brought before it wherther or
noT there was such an arbitration clausac in the concract., If

tae watver, albeit che same subject matier in which the conuract

calis for arbicration, was sued for in =ho Louves, the defendant

provided by secuion 4 of the Arbitrsticn acrt 1030 {England). in
Jamaica this was done chrough the provisions of szction 5 of the

Arpitracicn Act which reads;

2. If any party o a sSubmission, 0Y any
pereon claiming through or undsry him,
commences any izgal proceedings in
the Court againsti any other party to
Live 3UbLDLSS1CR, or any paracn claiming
“hrough or s34 in respact of
2Ly matter agiaeed we bs referred, any
perity to such legal procaedings may
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... Thers cannot be two tribunals zach
with the jurisdictics to insist on
deciding the zights of the pav“ies and
ot comnzl tham to accept its docision.
To my mind is iz clear ly invelved
in the propesiticn thait che Courtvs wiil
not alleow their jurisdiction nc be
custed,

Theiy jux;sﬂicticn is e hoar and decide
wne matters of the action, and for a
privacs trlbunal to takoe that decision
out of theair ndnaup and dacide the
guesticns iitselif
juzisdic LA0n. Tk

1]

at
the p*iva** Tribus tive
after tcho spats has come bofors the
Cours zﬁuld bz te say that, in all
casgs in which 8. 4 of ths aArbitrarion
ACE, 1689, applies, the defendant may
5%111 force on an arbirravion and, by
cbtalning an award from the arbitracors,
oust Tha jurisdiciion of the Courts to
decids the guestion they have in hand.
In each cass whers the Court has decided
Ziat it will vziain in 3 own hands
tiz decision of the case, thers world
thus be 2 race betwsen il and a private
tribunal which should be the firse to

th

give a decision in

it is on the sivength of these well defined principlies that

the appellants have advanced their casc. They contend that the
@spondaant having filed a wrar in braach of the arbitration clause
has chosen to placs the maticr bafore zhe Court and they {the

appellants) having not appiied for a szay of =he proceadings, ths
Court being the cverriding autnority must precesd o adjudicate
upon the matter. This submission is of course dependent. on the

success cof iLheir convention ~hat rho

Era

byect mattar befcere tas

3

arbitrator is the sam he Courc or that at any

r
©

As that bafore

m

rate, the issues bafore both bedies, overiap. That the principles
adumbrated in the Doleman . case (supra) would apply in circum-
stances wnaere the issuass over 4p was estaplished in the case of

Horthern Regional Health authority v. Derek Crouch Construction

Co Ltd [1984] 2 211 E.R. 175. & rafercnce to the headnoie will
bz sufficient to indicate the responsibility of an Arbitrator
whon the question of overlapping of issues arises and a fortiori

that where such circumstances ©X+8T, i1t Is ithe Court that ought to

(J

decide in what wribunal those issues should be detormined. It reads:



“Held (1) (Per Duns and Browne-Wilkinson LJIJ}
There was no rule of law that an arbicrar Aty
mUST 0ecide all mattars :n dispute betwenn
the parties and nor was thers &5y inherenc
objecrion e an action and an arbitration
procaeding side by side, Acecordiangly, if
any ovarlap of iLssuss occurred tne arbitrator
Who would bo in the bas: position e decide
whather that was 39, would bo ontitie O
reiuss to decide any issuss which ovaer lappad
Wwith tha High Cours procesdings.  Alterna-
vivaly {p=r Sir John Donaldscn MR), alchough
&n arbitraior was under = DL Ly to
decide all marvars roforr ha was
entitled ve indicats whevhsr hz qu being
asked to decide iSS’es which ware concur-
rently bafore the court thers cby giving the
pas 5 an spporvunisy oo 2pply to the
U SXErCLsE 1is &up::v sory jurisdic-
arbitrators by GLV?HQ dirasctions
L0 precsad with the arbitration.”

Lh€ suggestion of

thase procsadings indicate that i+ is upon

w2 arbiltrabor that the presant procesdings were

broughi., as Lhsa appeilants also contondsd bafore him that the

issugs overlap.

Do they?

fziates to s difference as te the duantam of the dawmages for which
he respondent should be indomnified. Thouglh the writ of summons,

Ae sratement ¢f claim mwakss no such claim, buz
the app=llants delay in

e Ater alisylng tnat it was an impiied condition

-h\.-J- L

defendants braached that condition well knowing that the plaintiffs

U‘{a)

PARTICULARS OF LOSS AWD DAMLCE DOE

TG THE DECLINE IN THE VALUE OF THE

JAMRICAY DOLLAR SINCE THE DATE OF
THEE OS5

H

peyvment
5K in

Loss dug to failure o make
a ; 5
for a paymant

on aﬁco unt in ths
Apr:l 1994 less cy

Il
©f FZ.35M in Juns 199 S 6,025,428



“(h) Loss due o failurs to pay the
sunm of $6.9M in Juns 1940 in
sentliaement of the balance of
=he amount of £11.9M - Lhe value
of ths stock $i6,087,9%83
$22,113,418"
Tne wwo claims ars clearly diffsrent. The appellants how-

a detern

2=

action neceéssltates a finding a

ination of the damages claimed in

5

Los

.

¢ the amount of loss, and in

those circumstances, the Court will be asked to determing the

same matisy which the arbitrator is calied upon to decids. Ia
By View, on the face of it, this contention has merit, as the
value of tha lcss must be ascertained as a basis for determining
what damages nave occurred as a resull of the delay, and the

resultant devaluation of thai amount of currency during

paericd.

That however is not an end of the mattor. The appellantcs
14 an attempt Lo convince us of the validity of their submissions,
centend that in thosa circumstances the Court now bzang seised of
the matter, should not surrender its superiocr Jjurisdiction To the
arbitrator or engage in 2 race with che arpitrator as ©o a
determinaticn of ths guantum of zhe indemnity for which zhne
appellants may Lo liable.

Eingham J, in the Court Delow, howsver exoercisad his dis-
craztion in favour of tha respondanc Ly refusing the intduncrion
sought to prevent tha arbitrator from pProceeding. Hefors
determining whether this decision is Correci, it 18 appropriate 28
a reminder, e stats that this Court can overturn the exsrcise of
hag discrercion now to svay the arbicration proceedings only if ik
iz demonscrated that he misdirecied himsslf a wholly
Wrong conclusion.

The guestion which now arises, is wharher the respondant
at the time he filed his writ, was in fact in breach of condition
ie of the policy znd 23 a result, could be s3id Lo have abandoned
fnis right @ submit to arb.rwration.



It ig common ground that at the dare of the writ, the

appellants had not admitted fiability. It 1s also agrasd cn

both gides, that a non-admission of liability amounted to a
denial of liability. These accapted facts have therefors o
LE vaswed against the packground of Conditions 16 and 19 of

Condition 18 ralates ro aisputes which ariss asz co the limited
issus of the amount of loss for which the respondent is

entitled we bz indemnified. On the daze the writ was filed,

fu

there was alsc ispute as to the appellancs® liability under

=he contract. This leads to the lmportanc point for determination,
and thet is, where, as here, the appzllants! companies under ths
policy of indemniny, dispute liability as wsll as che amount of
the loss, whethsr the submission to the avbitrator for determining
the amount of loss, is 2 condition precedant to zhe filing of an

aciion,

in determining the very gusstion in the case of Shah Glassware

Mart v. Hercules Insurance Company Limited [1963] £.4. il4: the

East Ahfrican Court of Appenl held:

k4 cnéant’ zefusal Lo admit
Y amounted in the civcumstances
o a denial of llhmllaty and acccrd-
ingly the ootaining of an arbitrater's
avard as 0 the amount of loSs was not
condiiion precedent no tha action;

0

Al

This was a case in whichk ths provisicns of the arbicration clause
Were in exact terms &8 is in the case before uas. In coming to its

decision that Court {per Yir K. Sincisir P.) applied ths decisions

F_J
e
it
joy
U]
0
bl
L]
(3]

2s of Jureidini v, Natiomal British and Irish Millers®

insurance Co., Ltd. {1914-15] 211 E.R. 228 and Heyman and Another

v. Darwins, Ltd {1942} 1 &ll B.R. 337. In vhe Jureidini casg,

there was a policy of insurancc which indemnified the insured for
lecss or dawage dons to cartain Properry. The clause in relation

Lo arbitracion was in exXacrh terms as the policy, the subject
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writ, the

i

it is comwon ground rhat at the dare of

rt

appellants had not admitted liability. It 1s also agraesd on
that 2 non-admission of liability amounzed to a
denial of liability. These accapted facts have therefore to
ba viawed againsi cha Packgroung of Conditions 18 and 19 of

the contract, both of wWnich nave bgen referred to hers =tofore.

Condition 18 ralaibes ro disputes which arviss as co the limited

t

issue of the amount of loss for which the respondent is

the writ was Filed,

o
Hd
[
s
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£,
fy
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2ntitled to be indemnified,

T o

where was alsc a disputa as to ths appellants® 1liab

r.&.

ility under

the contract. This leads to tha importans peoint for determination,
and thet is, whers, azs nzre, the appullancs’ companiaes undar thae
pelicy of indemnizy, dispute liability as well as the amounit of
the loss, whethar the submission to +he arbitrator for determining
the awount of losz, is z condition prececent to the filing of an

action,

in determining che very guestion in the case of Shah Glassware

Mart v. Hercules Insurance Company Limited {1963, £.4. 1l4:; the

m

bast African Court of Appeal held:

»-e LR rYaspondanit’s refusal to admit
iability amounreﬂ in the circumstances
e a denial of liabilit ¥ and accord—

ingly the Qutalﬂ]ﬁg QF an &

award as to the amount of lo

& condition precedent no tha action;
21

This was a case in which +hse provis.icns of the arbicrarion clausc
Wera in exact Lerhs as is in Lhe case befere us. In coming fo its
decision that Court {per Sir K. Sinclssir F.}) applied ths decisions

in the cases of Jureidini V. Hational British and irish Millers®

Insurance Co., Ltd. {1914-15}7 211 E.R. 328 and Hevman and ianother

Ve Darwins, Ltd {19%942] 1 %11 E.R., 337. Tn zhe Jureidini casg,

there was a policy of insurance which indamnificed tha insured for

loss or damage dons to cortain Frop=riy. Tne clause in relation

Lo arbitracion was in exact terms as the policy, the subiject



matrer of this appeal. In addition howzvaer, the policy had a
condition which made any fraudulent claim result in the forfei-
ture of any benefits uvnder the policy. As o resul: of damags
£ certain insured propsriy, khe insured made a claim on the
insurers who refussd to honour it on the basis that the loss was
caused by the folonious acts of the insured whom they charged
with arson, and alleged that the claim was fraudulent. The
ipsured brought an action on the policy, and the insurers con-
tended that the condition as to arbitration had to be fuifillied
before an action could be brought. It was held that the
allegation that the claim was fraudulsne resuleed in a
repudiation which went to the substance of the whole contract
and therefore ithe insurers were not zntitled <o insist on &
subordinate term of tha contract being =nforced. The insured's
action was therefore compeient although the dispute had not been
referrad to arbitration.

The speeches in the case wars subszquently analysed in

the casz of Heyman v. Darwins Ltd (supra) by Viscount Simen, L.C.

who concluded that the majoriiy of the House decided the case on
the basis that no difforence had arisen as regards martters which
could ceme for dacision under the arbitration clause and tvhat rhat
ciause thersfore had no application. He explained 1t thus:
"Viscount Hald;nﬁ~ L.C

the argumens, referred
cbservation of Lexd 38
5
s

X wiie had during
o the abovs
7 in the

J

1ehanaﬁsbarg casse
53 2 Digest 335a

)
i

]
‘How, my Lords, sp
—

eaking for myself,
when there is a repudiation which
goes to the substance of ths whole
centract @I do no:t see how the
person setting up the repudiation
can b2 entitlaed to insist on a
subcxdinate term of the contract
i1l beling =nforced.’

t page 507, Lora Dunedin, peinted
ut that the arbitracion clause only
prplied =zo diffsrances as te amount
£ icss, and therefers not 4o a

JC R I



distinguishing reasons. Lord Parmocy,

At p. 508, says expreesly that no

difference had arisen as raegards

matters which cculd come for decasion

undzr the arbitration clauss and that

consequantly the clause had no appli-

caticn. It 1is on this second ground

thazt I think the majority of <the

douse should be regarded as having

decided the appszal,®

B5ir R. Sincliair P, in the Shah case {supra) having himself
analysed the speeches in the Jureidini and Heyman cases (supra)
came tO the following conclusion, which is relevant to tha issues
in the present case, and wiih which I anm entirely in agreement.
He stated:

"I think that these authoritative
exposiitons of the judgments in
Jureidini's case show clearly that
nothing turned upon whether ia
fact there was a dispute or
difference as to the amcount of the
loss because the :otal repudiation
of liability was all pervading and
prevented any appreach to the stage
at which a difference over amount
couid be a live issue. I think
that in the light of what has been
said by the eminent authorities
guoted above the words used by
Lord Dunsdin -

‘that clause necessarily refers
to an existing differencs, not
2z historical cifference’,

are to be construsd in the sense,
not that thers had besn & dispute
as Lo amount which had heen
resolved befcre aciien {which does
not in fact appear to have been
the case;, as zhe dispute lasted at
least uniil «rial) but in whe
sense that such dispute had been
superseded by the total denial of
liability."

in my view, as long as there is a dispute &s to liability, there
cannot be said To be an existing differsnce as tc the quantum of

damages. This view :1lso ccincides with thar exprassad by Slade J,



inp Kopne Oy v. Optec BV and another decided in the English Court

of Appeal (Civil Division) available in 1963 C.A. Bound

Transcxipt 171 at page &. He stated as follows:
‘The decisions in the Metropolitan
Commissioners of Sewers cass (1853)
Law Jourral {(New Series) 234 and

7 ¢

n Lo

the Jureidini casc wsal
trate that where a dispute between

LWO contracting partiss relates to

liability rather than guantum, the

digpute may not be covered by a

clause which simply provides for

disputes as 1O ampount to bs referred

to arbitration. In both those

Cases the relevan:t dispute did

demonstrably ralate to liability

rather than guantum, In the former,

the primary issue was whethar the -
claimant had suffersd any damage o
at all by the exercise cf the powers

cf the relevant statute, so asg to

give rise to liability. In the

latter, the primary issue was whatheyr -
the claim was a fraudulent one. In

both these cases, guestions of amount

of damage would not have arisen until

These primary issues had bean decided,®

i
i

in the iunstant case, ac the time of the f£filing of che actionp”tbere
 wasma~dis§;te A% to liability and therefcxe the guesticn of the |
guantin of the léss cr damage, had not yet become a live issue.
Cohseqaantly, thers were mo circumstances existing upon which
Condition 18 of the contract could be invcked, that condition
being limited to the amoun®t of loss or camage suffered by the
respondent. There was thercefore no reason why the writ should
not have been filed given the reguirements of Conditicn 19 which
required a suit fo be filed within 12 months,

in bringing the action, having regard to Condition i%, the
respondent was doing no more than protecting his rights under the
policy and at any rate, since liability had been denied, the
questicn of any differences zs to quantum was not an exisiing
issue, and consequently the respondent could not have submitted
to arbitration at tha: stage. There was thereforzs no breach of

the condition of the zrbitration clause in the policy. It follows
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also, that at the time of the filing of the writ, any application
to stay the proceedings in accordance with section 5 of the Act,
would necessarily have met with failure, as liability had not
been adwitted; and the only recourse the respondent would have
had was in the Court, the issue of ¢he amount of loss or damage
being the only issue which was justiciable by arbitration.
Significantly, the respondent, scon after the admission of
liability obvicusly cognizant of the fact that Condition 18 would
thereupon become operative, abandoned in the action his claim in
relation te the guantum of loss or damage for which he should be
indemnified and in accordance with that clause submitted that
guestion to arbitration. In my view, this was the correct procedure
to follow.

Mr. Goffs in his arguments before us, has stated that the
respondent’s intention is to proceed with the arbitration with a
view to having the guantum of the loss ascertained, and there-
after to proceed with the action for damages. In my view, having
regard to the condition stipulated irn Condition 128 i.e. that an
award by an arbitrator is a condition precedent to any right of
actien - the acrion cannot be proceeded with, until the arbitrator’s
award hag been obtained.

For the reasons set out, I agree with my brothers, that
the order by Bingham J, cannct be disturbed, and that this appeal

should be dismissed with costs te the respendent.



o

GORDCH, J.A.

This is an appecal from an order mads by Bingham J, on
238th October 1992 dismissing in chambers a summons brought by
tie appellants zgainst the respeadent. In the summons the

appellants had scught an order -

{1) restraining +the plairntiff from pursuing
arbitration procezdings concurrently
ith proceedings pending in suir No, C.L.
£ 233 of 1%5G and

(2) prohibiting the avbirrator from embarking
Or ccntinuing arbiz iflon proceedings
waLS the pracaeﬁings in suit No. C.L.
‘¢ belng pursued by the
o this eppeal the appellants urged that the decisicn of Bingham J,

should be set aside and the crders sought in the summons be made in

favour of the appellancs.

ol

1. By a policy of insurancs entersd into between the respon-

dent and the appaellants; the respondant insured his building,

furniture, fixrures and st cock-in~rtrade against loss or damage by
various perils including firs.

2. On 7th Hevember 1939 while tho policy was in force the
insured property was destroyad by fire.

Thz respondent in due course made a claim against the

Lad
F )

insurars, undar the torms of the polic

A
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‘,
in

L-J.

loss. 7This claim was resisted by the insurers (the appellants).
4, On e¢th Novamber 159G +he lszsr day of the limitation period
containad in the contract of insuranca, the respondent filed a

writ claiming damages for nis loss against the appellanis, the

1NsSQIers.

[ %
&

The appellants admitted Lizbilicy on 18th April, 1281 and

arbiliration was commanced on 26+h august, 1991



G By originating summons M 10 of 18%2 filed opn 23th January
1552, the appellancs (insurers) sought, inter zlia, a Declaration

thet the arbitvration proceedings were ocut of time: a Declaraiion

that

-

he appellants were not liabls Lo pay tne respondent any

further sums other than the 32.%m paid in July 19%2 and an order

"There is no intencion to duplicate
-

arbitration proceedings ana we do nor
intend to pursue claims which are
b

Justiciable in ths arbitraticon.”
9. Statement of Claim was filed on July 29, 1892 no claim

or indemnityv which was ths subject of the arbitration
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thelr objecticn tc the arbloration and the

BUiL proceeding concurrently and whe arbitratecr ruled 1:t was for
s |

il. sppellante’ list of documents in arbitration filed on
Respondent on 20th Zeptember, 199%Z,

iz. Defence to suit filed 23th Sepiemoer, 1952,

13. summons for stay filed Sth Goiober, 1937,

14, supmons dismissed by Bingham J, on 29th October 16972,
15, For coppletensss it is necessary ©o reproduce relevant
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ortions ¢f Conditions 1% and 19 of rhe policy of insurance.

Condicion 18 reads:

-1 any difference <rises as to the amount of
any lcss or damage such difference shall
independently of all otheor guestions be
raferred to the decisicn of an arbitraior,
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The case of Bhimii Anand Shah trading as Shah Glassware

Mart v. Hercnles Insurance Company Limited {1543 sfraic
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