JAMAICA

it THE COURT OF APPEML

RESIDENT MAGISTRATE'S MISCELLANEOUS APPEAL NO. 2/90

DEFORE: THEL HONXN. MR. JUUTICE ROWE - PRESIDENT
THE BOW. MR. JUSTICE CAMPBELL, J.A.
THE HONW. MR. JUSTIiCE GORDON, J.A. (AG.)

APPELLANT

e e

RETWEEN IRTS AHOS (IR

AN D LINCOLN EDWARDS . LESDONDENT

Miss Leila Parker for Appellant

Respondent appeared in person

May 7 and 11, 1990

LOVE P.:

The reépondent was a tenant of the appellant at
premises 4A1East Lane, Kingston, for a number of ycars. He
discoveredyin 1983 that the portion of the prewises which he
cccupied had been assessed under the Rent Restriction hot
prior to the commencement of his tenancy at tha controlled
rent of 377.00 per month. Between 29th April 1986 and
28th Janvary 1288 the respondent had heen paving rent at the

rate of $256.00 per month for those controlled prewmises.

He therefore made a series of claims covering three month
periods and totalling $3,972.00 for refund of rent pald in

excess of the permitted rent.




Notice of all cight c¢laims wero served oﬁ the

appellant personally on February 22, 1988 returnabile at the

Rent Assessment Iloard for the Corporate Ares on April 20, i9gs.

An hffidavit of Service was sworn to by Lincoln fdwards on:

February 24, 1958 but it was not signed hy him. The applitable

rule of law is that an affidavit must be signed by the deponent

znd also by the person before whom it is gworn and the sighature of

the deponent should be written opposite to the jurat. See

Down v. Yearley {1£74] W.N. 153. This affidavit was thevefore

irregular bu® it appears that the irregularity was overlooked

by the Rent Asscessmenlt Board. The matler is of academic

importance only as Counsel for the appellant conceded that the

appellant surrendered to the jurisdiction of the Board by herx

attendance in chedience Lo the Hotices of Claim,

A letter dated March 15, 1988 was sent vo the appellant

and respondent by post advising them to attend alt the Rent

Assessment Board on 19th April, 1588, It is unclear whether the

hearing was on the 20th April as stated in the Wotice of Claim

or on the 19th April as set out in the March 15 letter, but

from a letter of 14th May it appeoars that the claims were

adiourned to May 10 to enable the appellant to produce to the

Eoard "water bill, light hill and other expenses" in cennection

with the fenancy. As she did not attend on May 1€, a new date
of June 14, 1388 was fi:ted and she was advised by letter of

May 16 and a reminder of Moy 30. Hothing happoened on June 14

as from the recollection of the parties the Board did not

convene.
On September 5, 1938 another notice wag issued by the

Rent Assessment Board scheduling the hearing of the applica-

tions for October 3, 198¢. In the meantime there was the

devastating hurricane on September 12, 1988 and in conscguence

no hearing took place on October 3, 1988.




The Record of appeal contains no further nolice
of hearing to the appellant. e callad for and exXxamined
the original files of the Rent Assessment doard and
discovered no evidence that a fu-ther notice of any kind
was given to the appellant of the proposed date of hearing
of the applications herein. On December 7, 1989 the Rent
Assessment Board met and determined all eight applications
in the absence of the appellant. it is unclear how the
respondent received notice of the hearing as he was indeed
pPresent, but on a maktter of such dmportance to the landlord,
Ve cannot permit the Ovders made on December 7, 1929 to
stand in the absence of evidence that she had an epportunity
torattend and to be heard.

The appeal is allowed. The Crders of thie Rent
Assessment Board set aside and the matters are remilted to
the Board for further hearing. There will be no Order as

to costs.




