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ASSESSHENT OF DAMAGES

CLAKKE, J. , A

This matter comes up before me for assessment of damages awardable
to the plaintiff. The iiability of the defendant 1s not in dispute. It
arises out of a road sccident on or about 5th Juma, 1988 in which the
plaintiff sustailned serious injuries when his motor cycle he was riding
collided with a car owned and driven by the defendant. The plaintiff was
thereupon taken to the Mandeville Hospital aud was shortly afterwards
transferred to the Universicy Hospital of the West Indies. There, doctors
clinically examined him and found the following injuries:

1. multiple lacerations to the anterior chest

wall, left forearm and both thighs;

2, fractures of che left clavicle and left

ist rib;

3. a coummiunuted fracture of the left few.rg

4. left brachisl plexus damage;

5. damaye to left axillary artery;

6. contused left lung.

At surgery in the main operating theatre where he was taken
there was evidence of extensive damage to the brachial plexus. The doctors;
led by Dr. A. McDouald, consultant surgeon, attempted to repair the left
axillary artery but as this proved to be technically impossible they ligated

the artery. They effected a debridement of the wound on his left thigh aud
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inserted a Stelnman pin in the left ley. They alsc performed a tracheotomy
to facilitgte positive pressure ventilation which was applied to the
plaintiff for approximately five days in the Intensive Care Uniz. The
orthopaedic staff then applied traction to the left leg and at the time of
his discharge frowm hospital on l&éth August, 1988 his entire left leg was in
a cast.,

Dr. McDonald opined that the platutiffis injuries were very serious
and should result in severe digabllities: dinjury to the left brachial plexus
would result in a 100% loss of function of the left upper limb; the fracture
of the left fewur would likely result in shortening of the left lower limb,
and the laceration would result in permanent scars.

That forcast iz confirmed by Dr. Emran Ali, consultaunt orthopaedic
surgeon, who examined the plaintiff on 3lst iay, 1589 for the purpos«s of
medical certification.

In the opinion of Dr. Geoffrey williaws,. consultant plastic surgeon,
who saw the plaintiff on 21st April, 1990 the cosmetle disability will be
largely removed if cosmetic surgery is done tc correct the unsightly scars on
the lower part of the fremt of the neck and across the chest.

The plaintiff sald that after the fuwpact he lost consciousness
and that when he caue to, he found himself in the University Hospital. He
found that he could not wmove his left arm and left leg and could only breathe
by means of a contraption connected to his neck. He rem&inei in hospital
for over two months. He is aware that his lefi leg is shorter thaan his rignt
leg. If he walks half mile his left knee pains and his leg at the point of
fracture becomes swoilen. His left arm, significantly swaller than his right
arm, has no power and the Iingers of that hand pain him.

The plaintiff is 28 years old. He lived with his girlfriend and
their young child until some six mounths after ithe accident when his girlfricand

left him and the c¢hild., He was an enterprising and resourceful young wan.

Up to the time of tha: accident he pursued three occupatious viz., motor mechanics,

ice cream vending on Sundays, and farming, earning an income from each.
Because of the injuries he cannot himseli work 28 a mechanic or farmer or ride

a motor cycle sround to s2ll ice cream on Sundays. Wor can he perform



do—-it~yourself chores at liome as he was wout to do before the accident.
Prior to that he used to swim, play footbali and run., He also would ride his
wotor cycle to do business and to fulfil social engagements. He caanot mow
engage 1n thoee activities.
The two categories under which the dameges are to be assessed are:
1. obpecial damages.

Z. General damages.

SPECIAL DAMAGES

Loctors fees mnd Cite cogt of medical reports have baen ajgreed at
$1,500.00. 4As Mr. Towsingh concedes the claims for both the cost of
medication and transporiation of relatives to und from hospital have not been
proved. The value of the loss of the plaintiff’s motor cycle has been proved
as claimed and so I allow that sum together with the assessor's fee less
$40.00. The $40.00 is the cost of photographs but those were uunecaessarily
taken. Except for the claims for loss of earnings, extra help, do-it-yourself
chores and additionmal transportation expenses, all the other items of special
damages have been proved to the full extent claimed. The special damages thus

far shown to be proved or agreed add up to $il,5064.00.

(a) Loss of carnings

The plaintiff pleaded in his particulars loss of earnings at the rate
of $1,000.00 a week. Mr. Tonsingit submitted thai ¢.. the evidence I should find
that the plaintiff’s carnings from the date of the accident to now should be
computed at the rate of $538.00 & week before tax, ou the basis that the
plaintiff would have carned $83.00 a week from ice cream vending, $350.00 a
week from work 4s & mobor mechanic, and $100.00 a week from farming.

In testifying &s to his pre-accident ecarnilngs as an ice cresam vendor
the plaintiff sald he would sell about two boxes of ijce cream per Sunday. He
did, however, make it clear that he would sometimes sell 95 cones out of a
possible 100 cones per box. That would work out tou 190 cones from the two boxes.

As br. Goffe said in argument, that gross income of $88.00 a week is predicatad

on the imcorrect assumption that the plaiutiff would sell 190 cones of ice cream

every Sunday without fail., It was not the plaintifi‘s evidence that he was azbie



to do that. I agree that it would be more realistic to treat the sale of

196 cones of ice cream as an optimuuw sale whica the plaintiff would achieve
only on some Sundays. Bearing that im mind I would substitute the more likely
sum of $60.00 in the round as the plaintiff’s pre-accident profit from his
Sunday ice cream vending.

The plalntiff derived his main source of income frow his work as a
motor mechanic at Joe Wehmlai's Garoge in Littdiz, 5t, Elizabeth. He said that
tir. Nehmiati would psy him $350.00 a week and sometiwes $1,000.00 a2 week
depending on how the iobs came in. He said that he would be paid an average
weekly wage of $350.00. He did not adduce evidence zs to how the average was
arrived at., Although his evidence about his weskly wage 1s uncountradicted it

does not rollow that it is credible. It lacke sufficient particularity.

I agree with bir. Goffe that as the plaintiff has not given evidence of sufficient

instances of the guantum of weckly earnings it would not be reasonable to

accept his evidence that §350.00 was his average weekly wapge as a wmotor mechanic.

in the circumstances I have to do the best I can by putting on my "jury cap”.
That done, I allow the suin of $250.00 a week as the average.

Since beforas the accideat the plaintiff and a partner have buen
operating a farm 2ud shariug the profiis of that joint venture. Prior to the
accident both he and his partner would plant peznuts on the farm. He would
sometimes do two days & week mamual labour. This he has been unable to do
since the accident. Since then there has been on additional expense of
$100.00 weekly arising frow the need to hire a labourer to work am extra two
days in place of the plaintiff. Mr. Goffe subwitted that that loss must b
borne not by the plaintiff alone but by the joint venture. I do nct agree.
The labourer does the extra two days' work in place of the plaintiff who, but
for the accident, would perform tnat task as part of his contribution to a
joiunt venture in waich his partner would also remder his share of wanual wOrk.
Since the.accident the plaintiff makes his contribution by engaging the
lasourer to do the sztra two days on his behalf. So the cost of paying for
the additicnal werk is & loss that the plaintiff alone bears and for that nc
ought to be coupensated. Ia quantifying hie loss I bear in mind the nature
of the work involved and the fact that the evidence shows that it 1s not every

week that the two additional days are worked. T find that, allowing for all
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the factors, one édditional day ‘s work per week worth $50.00 is reasomaole.
Adding up the incomes frow the three sources the total comes to
$360.00 a week. Taking away one sixth for income tax the net figure is
$300.G60 a week. Therefore the plaintiff's loss of income from 5th June; 1363

to now is $300 x 163 wecks = $48,9060.00.

(L) Exira domestic help

The plainciff Jid not employ domestic help prior to the accident.
Since his discharge from hospital in August iS88 a domestic Lelper hag been
assisting him for three days a week at $5U.00 a day.

Mr. Tonsingh divided the claim for extra domestic help into two
periods; (1) the first six months after discharge when the plaintiff would
be cowpletely incapacitated and (i1) frow the end of the first six month
period until now.

With respect to the first period ihe plaintiff claims $3,90G.00
and thiec has not been challenged. That sum represcuts the cost of paying his
domeatic helpcr $5G.00 a day for three days a week over that six wmonth or
26 week period. |

For thélsécond period Mr. Tonsingh asized the court to award $50.00
a day for two daye und not three days a week, on the basis that, if the accident
had not occurred; zhe plaiantiff would need domestic help for one day a week
in the absence cf his girlfriend from the home. Mr. Goffe submitted rightly.
in my view, that the piaiutiff can justify no wore than ome day u week because
account must be taken of the need to have someone look after the plainiiff‘s
infant son, & need that did not result frow the accident, but from the
departure of the @hild“s mother from the howms., 8o, in any event, a helper
would have been reguired to look after the child. Therefore with regard to
the second period I hold that a helper for onc diay a week is reasonably
attributable to the pilaintiff’s own needs as distinct from the child’'s needs.
So I allow for this pericd $6,850.00 (50 x $137;.

1 award thercofore the sum of $10,750.03 {$3,900.00 plus $6,850.00)

with respect to the claiwm for past extra domestic help.

Y fa
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(c) Cost of do-it-ycurseif chores

it is true that the 1907 functional disability of the left upper
limb is mot that of the dominant upper limb. In faot, the evidence shows that
with his right hand he can, for instance, use a cutlass to chop a standing tree,
or paint a wail with a roller. e, however, also has a permanent partial
disability of 20 to 25% of the left iower limb. Because of his disabilities
he has lost the ability to do certain tasks such as to ‘chop’ his yard. I
accept his evidence that he has had to bire somecue to ‘chop’ his yard twice a
month at a cost of $2(.00 each time. He has also proved that he had te pay
someone $200.00 to repair a window of his house dumeged 1n September 1988 by
nurricane Gilbert, a task that he would have been able to do were it not for
the accident.

50, 1 ascsess the past loss of do-it-yourself chores at $40.C0 a month

for 37 wmouths plus §$200.06, That comes to $1,580.00.

(d) Claim for add¢itional transportation expenses

The plaintiff can no longer ride a wmotor cycle. He experiences pain
and discomfort, when he walks half mile. He takes public transport three miles
fromw his home in Warmington, St. Elizabet@,because that is the nearest point
from nils howme where the service is provided. 8o he says he takes a taxi from
his home to that point and then takes public transport to attend the cinema in
Sauta Cruz, or to visit relatives in Mandeville or to gravel to Kingston. He
returns home by public tronsport save for the last three miles when he travels
oy taxi.

The plaintiff has not satisfied me that his post-accident
transportation cositz exceed his pre accldent costs of operating and maintainiig
his wotor cycle. I thercfore make no award uander this item of special damages
claimed by him. Howeveyr, lLiis loss of the ability to ride a motor cycle is,
as Mr., Coffe subuitted, & loss of amenity which wust be taken into account under
the head of general dawmages for pain and sufieriny and ioss of zmenities.

In the result the special damages proved total $72,894%.00.

GENERAL DAMAGES

General damages awardable to the plaintiff fall under two broad heads.

namely (1) non-pecuniary loss and (2) future pecuniary loss.
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(1) Non-pecuniary luss.

The plaintiff iz entitled under this broad head of damage to be
awarded fair and reasounable coupensation once and for all on the basis of
the physical injuries he sustained resulting iun pain and suffering and loss
of amenities past, preseat and future.

He sustalned three sets of injureis: (1) dinjuries to the lower
idmbs, (2) dajuries to the left upper limb z2ud (3) injuries to some other
parts of the body.

It will be recalled that the injuries to his lower iimbs comprised
laceratious to both thighs and a comminuted fracture of the left femur. &3
a4 vesult there is auterior bowing of the left leg and fliexion of the left

knee is limited from 3-70Y. The left lower Llimb is 2 inches short and he

walks with an obvious liwp. ALl that has led to a permanent partial disabilicy

of 20-257% of the funciions of that limb, If thivse and thoelr attendant
physical consequences stood alone Mr, Tonsingh submitted that an award of

$200,000.00 would be appropriate. 3eanett v. Gibson & Anor. (nmoted in Khax

Vol. 2 at p. & aud cited by kr. Tonsingh) iskcomparable tov the instant case
in terms of the particular injuries and resultant disability now under
discussion. I will use that case as a guide to -ietermine an appropriate
quantum of compensation 1f the injuries in questior and their physical
consequences were all that the plaintiff suffered.

In Eennettfs case a compound fracturz of the lower third of the
right tibia and flbulﬁ 8 well as a compound comminuted rracture at another
section of the tibia and fibula resulted in & /4" shortening, stiffness of
the ankle, a limp ani 2 permanent parctial disability of 25% of the right lower
limb which would be 15 to 207 if he had undergone & certain orthopaedic
operatiovn. Vanderpump J. assessed gencral damages for pain and suffering and
loss of amenities at $40,000.0GC. he learned judge made the assessment io
Novewber 1961,

Now, ia th:z absonce of evidence of the precise effect of inflation
upon the value of meney since 1981 or any sﬁb&&quent date, the $40,000.00

! ; . . e " 1% L £
awardfin Benmett's case would now in wmy judgment, be worth some $130,000.04.



See Junior Ffreewdan and &oor. v. Ceutral Soya of Jamaica Limited and Anocr.

(Unreported 5.C.C.A., 16/84) and Hepburn Barris v, Carlton Walker (Unreported

65.C.C.A. 40/90) where the Court of Appeal provided in each case an elastic
percentage yardstick for wmeasuring the depreciation of the Jamaican dollar ~
75 to 1004 between 1975 to 1984 in the Junior Frecuan case and in the

nepburn Harris case an upper limit of 1507 increzse iu 1590 upon a 1986 award
for a similar iunjury.

As to the second set of injuries (tie injuries to the left upper liwmb)

it will be rememvered that the plaintiff sustained lacerations to the luft

torearm and, more iwportantly damage to the left brachizal plexus and to the
lefr axillary artery. That has led, as Dr. Ali found, to a complete left

brachial plexus palsy with a useless frail upper Jimb. In the words of

Dr. meFarlane the plaintiff's "left arw is grossly wasted {loss of muscle tissus)

paralysed and useless.” ‘The plaintiff himself deposcd that he caanot wove his
left upper 1limb which be gaid pains hiw. When suown a pen and asked by

Mr. Goffe tc hold it with his left hand, not only did the plaintiff say he
couldn’t do so, but it appeared that he couldn’t even attempt to do so. 411

that is consistent wich the medical evidence that he suffers 1002 fuuctional

disability of the left upper limb. IMr. Tonsingh fouad no Jamaican cases involving

injury to the brachisl plexus and so he thought that that justified recourse to
English cases. I agree with Mr. Goffe that what would be wore helpful are
Jamaican or West Indian cases where plaintiffe nave lost either completely or
supstanctially the function of an upper limb. I will look at three such cages
noted in Knan's Voiume ¥ as I regard those as holpful.

g,

the first case is Aston Fitten v. Hichiel Black Limited ana Anor.

(Khaus Voil. 3 pp. 97 and 98). There the plaintiff, aged 37 years, sustained
in an industrial sccidenr a traumatic amputation throagh the middle of the right

[

humerus resulting in iUU% disability of the right upper extreaeity (above elbow
amputation) or 57% peimanent partial disabilicy of the whole mau. He becawe

unable to play cricket or swim and suffered a loss of libido. Weoife J. awardad

him $03,000.00 general acusages for pain and sufiering and loss of amenitius.



In the secoud case, Carlion Smith v. Jasgper Adams and Cthers

(Khan's Vol. 3 pp. 95 and 96) the plaintiif, a right handed man, sustained
extensive dauwsge to his vight upper limb. Though his brachial artery was
repaired the arm became septic and had to be amputated. The resultant
disability of the whole men, He could no longer play cricket or football or
take part in athletics. In Uctcber 1988 Pattevson J. assessed general damages
and loss of amenities azt $1380,000.00,

The third case is Winston Shaw v. Fraaklyu Francis (Khac'’s Vol. 3

pr. 93 and 94). ‘Chowe the waln injury of the plaintiff, aged 26 years, was
a cowpound fracture of the right upper ara which ied to an above elbow
;mputation of the iight upper limb and o 1047 Jissbility of that extremity.
No longer cculd he play football or do anything that required the use of both
arms. In Hovember 194% Keckord J. awarded the plaintiff $125,000.00 general
damages for pain snd suifering and loss of amenities.

Again, in the absence of evidence of the effect of inflation upon
the value of our currency since those awards were made I would say, applying

the Harris v. Walker adjustable percentage vardstick, that those awards would

e worth respectively in the money of the day $180,000.00, $z50,000.00 and
$190,000.00 in the vround. 1 arrive at those sums by allowing for depreciatioca
of 1007 of the valuc of the 1987 award, 75% cof the value of the 1988 award and
50% depreciation of the value of the 198Y award. These awards would show an
average of $210,000.00 ia the round; a su that would, in my opinion,be fair
and reasonable compensstion to the instant plaintiff for the injurles to his
left upper limb and the physical consequences of those lnjuries, It 1s to be
observed that in the Carlton Suwith casg,where the highest award was made, that
plaintiff was right handed and lost bhis right arwu.

In the instant case, however, it is ¢he left upper limb of the
plaintiff, a right hended persom, that is complately disabled. His right hand,
the dominant hand, appears to be healthy and stromg. Yet, those factors are
balanced by this: the fingers of his useless; frail and unsightly left upper

limb pain him frequently.
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The third set of injuries involve no veal disability and sc are
compensable iu terms of pain and suffering. Those injuries include a fractured
clavicle with a bony daformity over the fracture due to mal-union. Wounds tvo
the neck and chest and lower thipgh have produced scars. Cosmetic surgery will
be done to remove prominent and unsightly scars on the neck aund across the chest.
When that is douse the plaintiff's appearance will improve. 1 take that iunto
account as well as the fact that the cost of rewmoving chese scars will be
allowed under a separate head of damage. 1f the injuries of the third set wers

[ :

the only ones he sustained I would assess gonsral Jdauages for pain and suffaring

[

at $45,000.0U:; Seo, for instance, Beryl Wilson v. Eruaest lEvans {(thaa's Vol, 2,

1]

p. 127} whevre i 1987 wreight J. (as he then wag) assessed general damages at
$7,0060,00 on the basis that that plaintifi suffered a fractured left clavicle
and rib.

while I mmst take into account the uature and type of the whole range
of injuries sustained by the pilaintiff, it is their physical consequences which
measure the loss under this head of dawmage for which he is to be compensatad.
0 where as here injuries are itewmised and a swn is assessed for each set of
injuries, I am mindful of the danger of overlap or even duplication in arriving
at the total sum. But zs the first two sets of injuries invelve significant
and permanent disabilities, it is appropriate, I think, te add the calculations
wade in respect ui those two sets. That would come to $340,000.00. As the
third set of injuries will invclv: nc permanent disability and resulted wainly
in pain and suffering I would instead of addipp the full 545,000.00 add only
$10,000.00 ro tae $342,000.00.

i therefore assess general damages st $3350,000.0C for the plaintiff’e
injured and disabled left upper limb sud left lower limb, total pain and

suffzring and loss of amenitics,

{2) Future pecuniary or financial loss

Under this broad head of damage the plaintiff will receive, all
at once, compensaticce for losses spread over uany years to come. He is, nowever,
valy entitled to receive the present value of the prospective loss which can

only be & broad estimate based on the facts and probabilities of this case:
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See Britigh Transport Couwrdssion v. Gourley {1956 AC 185 at 212, pe: Lord Keid.
I will assess tiese damspes under four heads mawely (1) future loss of earnings,
(1i) cost of future do~it-yourself chores {iii} cost of future domestic neip

and @v) cost of future medical treatment.

(1) Future toss of ecarnings

The plaintiif suffers an actual aud demoustrable net loss of earnings
at the rate of sume $300.00 a week at the daitw of assessument and this rats of
loss is likely to contioue into the future. Though hie was trained as a motor
mechanic he cannot hiiself work aec one. As Mr. Tonsingh pointed out, if he
employs a trailned msechanice he will most likely have to pay that mechanic in the
region of what he biwself was paid as a trained wmechanic. And while he must
mitigate his loss he is not reguired to be an entrepreneur blessed with great
business acumen.

So, taking ints account the circumstance that the type of work for
which he was trained is no longer open to hiin, that he is ctherwise unskiilued
and uneducated and that he 1s signifilcantly permanontly disabled, I comsider
him to be a person with virtually no earaing capacity. ie 1s 2B years of age.
There is no evidence that his injuries have reduced his life expectancy.
dowever; in determining the appropriate multiplier I wust also allow for
contingencices aud impouderables and the fact that an lmmediate lump sum payment
wili be made. In all the cricumstanmces I take a multiplier of 12 years jurchase.
Applying it co the muitiplicand of $300 a week, damapes for future loss of

earnings come to $187,200.00 ($300 = 52 x 1%).

(ii) Cost of futurc domastic help

fxtra domestic help for oune day a week at $50.00 is reasonable in
the circumstances. This couwes to $2,6G6.00 per year. The multiplicr to be used
is based on the plaintiff’s life expectancy and unct on his would-be workingp Llife
because necessary domestic help will normelly be wvequired beyond a person’s

1

working life. BSee Daly v, Cenexal Steawm davigsation Cowpany Limited [1980; 3

A1l E.R. 6%6. While there is no evidence of the plaiatifi's life expectancy
there equally is no evidence that his life expectancy has been reduced. 8¢,
having regard to his age I take a multiplier of 18 and arrive at $46,800.00

(56 x 52 x 18) dansges under this bead.
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(iii) Cost of future do-it-yourself chores

I find that the plaintiff will be unable, or will find it extremely
difficult, to do certain chores in or around his house. He would, as he ssid,
find it difficult to put hammer to unall, to cut the grass in his yard or to
paint. Other chores ar: likely tou arise chat he will not be able to do arcund
the house and which will put him to expense to have done. Using as 2 base the
540,00 per wonth ho pays since the accident to have his yard brushed I estimate
that $50.00 a wonth by way of expenses is the present valve of what the future
loss uuder this hezd is likely fo be. Applying a multiplier of 18 (as in the
case of the cost of future domestic help) I arrive at $10,800 damages
(#50 % 12 x 1¢8) az the cosi of future dOwitmyutr:uLf chores.,

{iv} Cost of future wedicel treatment

The plaintitif will incur a cost of $22,525.00 for surgery to remove
the large and ugly scars from his neck and chest., i award that sum gs the

final itew of the plaintiff’s future financial loss.

Summary of Award

Special damages $ 72,894.00

Fal

General dansges:

(a) Injured and disabled left upper
iimb aud left lower 1liwmb, total

pain snd suffering and loss of
amwenicies 350,000.00
(b) Future loss of ecarunings 187,20G.00
(¢} Cost of foture domestic aelp 46,800 .00
(d) Cost of future do~it-~yourseli chores 16,800,060
(e) Cost of future medical treatument _22,525.00
Total general dawmages $617,325.00

I award interest at 3% per anmum ou the special damages of

$72,894,00 frowm 15th June, 1988 to today. 1 ulso award interest at 34 per annum

on general damages on $350,000.0C at (a) abouve frowm 4th March. l9§3 the date
of the service of the writ, uwitlil today.
The defsndant mustc pay the plaintiif’s ccsts which are to be taxed

1f not agreed.



