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CLMPBELL, J.4. (Ag.):

antilles Chemical Company Limited (hereafter called the Compuany)

incorporated and registered in the State of Delaware of the United
Stutes of Aamerica as a manufacturer ond distributor of fertiliser. It

i
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cuarries on similar business in Jamaica. Pertiliser when manufactured in

naica is an Mapproved product' by virtue of an order made by the Ministor
responsible for industrial development under Section 3 of the Industrial.
Incentives Act (hereafter called the .ct)e The Company having satisfied
the conditions prescribed by the Jct for declaration as an Mapproved
¢nterprise" was so declared by the Minister under Section 4 of the ct with
o "date for production as in the ..ct defincd prescribed as 1st 3eptembor,
1966,

As an approved enterprise the Company became entitled to certain
benefits under the JAct which so far as material I will limit to incoune tax
hencfits which are prescribed in Sections 3(4), 9,10 and 12 which must Lo
rend together;

The said Sections so far as rclevant are as herceunder:

"Section 3(4): then approving a product for the purposes of
' act, tne Minister may, by the same order, wuun

that all approved enterprises manufacturing

approved product shall be entitled either to

hundred per centum or to fifty per centuw ol

bénefits of this .ct, that is to say, in rosnod
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"to relief from income tax, relief in respect of
the whole of the chargeable income of the company
or of one half of the chargeable income of the
company (as the case may be) whichy but for the
provisions of this Act, would be chargeable with
income tax.f

"Section 9: In this Part, (which covers sections 9 to 14
inclusive and is captioned "Income Tax Benefits™)
unless the context otherwise requires, income tax
means the tax pays' "2 by companies under the law

(v; for the time belng velating to income tax,.

"Section 10(1): Subject to the provisions of this Part, an
approved enterprise shall at lts option, be entitled
to cither one or other of the reliefs from income
tax defined in scctions 11 and 12 as the first and
second options respectively for the periods therein
respectively stated,

"Section 10(3): Nothing in this Act shall affect any liability
to income tax incurred by an approved enterprise
in respect of profits, made prior to the ¢commencee
ment of the period of relief defined in section
11 or sccetion 12 or section 29 as the case may be,

- (&) Notwithstanding anything in the law relating to income
(\/” tax an approved centerprise shall not, after it has
become an approved enterprise, be entitled to
initial allowances in respect of assets acquired
prior to, or during, the period of relief defined
in section 11 or section 12 or section 29 as the
case may he,'

"Section 12; The second option referred to in section 10 shall
subjoct to the conditions specified in section 10
and in this section and to the terms of any order
made under subsection 4 of section 3 comprise the
relief from income tax following that is to say -

(a) relief from income tax in respect of profits
o or pains earned from the manufacture of ths
(y‘) approved products for the first four years
- of a period of six years from such date as
the approved enterprise may select not neing
more than three years from the date of pro-
duction, income tax being payable in raspoect
of the remaining two years of the said perio
of six ycars as follows -~

(1) if the relicf from income tax is total
relief - In respect of the fifth year on
33 1/3% of the chargeable income, b looo
deduction of annual allowances.
In respect of the sixth year on 66 2/77%
of the chargesble income, before Jleducti a
of annual allowances;

(\/: (b) prior to the commencement of the period of
six ycars referrcd to in paragraph (a) nnal
allowances may beimade but such allowanc:s
shall ccease to ve made during the first four
years of thoe said period of six years,

(¢) after the expiration of the first four yuars

of the sald period of six years, annuzl
allowances may be mzde on thoe original cost
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of the assets less any annual allowances mudae in
accordance with paragraph (b).

(d) after the expiration of the said period of six
years, uan approved enterprise may, for the
purpose of assessnent of income tax, carry
forward in respect of the next succeeding six
years of assessment losses which have not been
written off incurred in the period during which
the company was an approved enterprise taking into
account any annual allowances made pursucnt to
paragraphs (b) and (c)."

The Company opted for the bencfits conferred by Section 12 of the
..ct and accordingly selected 1st September, 1969 as the date from which it
was to enjoy for the period of six yenrs the aforesaid benefits.

In due course the Company submitted to the Commissioner of Income
Tax (hereafter called the Commissioner) adjusted profits for each of tha
years of assessment 1970 to 1976 with computations consistent with its view
of the nature of the benefits conferred by Section 12. The income tax
linbility_for each of the aforesaid years was, consequent on such conmput.i-
tions nil, with a total loss of 3718,293.00 derived from years of asscssment
1972, 1973 and 1976 available to be carried forward to the 1977 year of
agsscssment,

The Commissioner accented for each of the years 1970 to 1976 thc
adjusted profits of the Company. However after making his own computatiouns
hased on his view of the benefits conferred by the said Section 12 he con-
cludcd that the Company was liable to pay income tax for the years of
assessment 1974 and 1975; further that the benefits ended in 1974 and :lso
that there was no loss to be carried forward to 1975 year of assessment
rmuch less to any subscquent year.

The Company was assessed to tax for the years of assessment 197%
and 1975 and the assessments were confirmed by the Commissioner. Thea
Company lodged an appeal against these assessments before the Revenuc Court
and sought to vindicate its computations and resultant non-liability to tax
on the ground inter alia that the Commissioner had misdirected himself on
the interpretation of the sict and the Income Tax acte. Such misdirecticns
in particular related to:

"(a) The income relieved from income taxj; and/or

(b) The treatment of losses in relation to the
years of assessment and/or the "omitted year.™
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At the hearing before Marsh, Je. in the Revenue Court Mr. Hamilton
for the Commissioner stated as the basis of his submissions that threc
issues were involved in the appeal namely:

(1) What income was relieved under the .ict? Was it
charpcable income or income per se? That is to
say was 1t chargeesble income under Scction 13 of
the Income Tax .ict or the income mentioned in

Section 5 of the said 'ctg

(2) Whether th: word "ycars"™ in Section 12 of the ict
means "years of asscssment!" or "accounting years®?

(3) How arc losses to be trcated under the ict?

It will be scen that (1) and (3) of the bases of Mr. Hamilton's
submissions cover the grounds on which the Company primarily rested its
appecale

A8 regards these grounds the learncd judge found that chargeunle
income mentioned in the Aict has the same meaning as in Section 2 of the
Income Tax Act and that it was in respect of this chargeable income of the
Company as an approved enterprise that it.was relieved from income tax.

It was not in respect of the whole income mentioned in Section 5 of thic
Income Tax Act that it was being relieved from income tax. The learns:
judre further concluded that since it was income tax of which the Comnany
was being relicved, it was nccessary for its chargeable income to b
computed in accordance with the Income Tax .ict for the time being in forc.
modified only in so far as the Industrial Incentives Act expressly
srovided.

With regard to the second issue which Mr, Hamilton said was raiswd
by the appeal namely the "meaning” of the word “years'" in Section 12 of
the ict the learned judge concluded that six years meant six years of 365
lays each from 1st September, 1969 that is to say, ending on 31st .ugust
1975 during which income accrues to the Company from the manufacture of
the approved product on which tax would but for the act be payable.

The learned judge accordingly allowed the Company's appeal in part
and ordered that the matter be referred back to the Commissioner for niwm Lo
mtke the necessary amendments or adjustments of the assessments in

accordance with the judgment. The Commissioner was ordered to pay the coshts



of the appeal.

Both parties have now appealcd against this judgment. The Company's
grounds of appeal before us arc substantially the same as those arcued
before Marsh, J. Thus Mr. Grant for the Company stated that the issucs

<;\ raiscd in the appeal before us are issues 1 and 3 as formulated by
)
/ #r. Hamilton in the Revenue Court., The Commissioner by a respondentfs
notice appeals against the order allowing the Company's appeal with costs
and sought an order:

"(1) That the decision of the Revenue Court made on
the 8th day of liay be sct aside.

(2) That the Zcspondent's decisions made on the
22nd day of March 1979 for the years of
assessment 1974 and 1975 respectively be
restored,

(;» (3) That the ippellant do pay the costs of and
- incident to the hewring of the appeal to this
Honourable GCourt and the Court below."
The main ground on which the Commissioner relies is that:

"The learned judge of the Revenue Court erred

and/or misdirected himgself in law in holding

that the word '"Years® in scction 12 of the

Industrial Incentives ..ct mecans Years of income
and not Years of .issessment. JAccordingly that

the dAppellant was entitled to have his)profits
relieved for a period of seven Years of i1ssess-
ment commencing with 1969,"
<;\ Dealing with the Company's appeal what can be extracted from the
. submissions of Mr, Grant on its behalf made in alternative ways is that tho
real issue raiscd is whether the f'lprofits and gains' mentioned in Seotion
12 of the sct is exempted from income tax or on the contrary the Company 1u
nmercly relieved from the payment of the income tax thereon to the perconbare
uxtent mentioned in Section 3(4).
I am of the view that the answer is to be found in the clear words
uvsed in Sections 9, 10 and 12 which must be read together,
(v}_ Section 10 states cxpressly that the relief is given to the approvad

enterprise and is from income tax on the profits or gains mentioned in

Section 12, Income tax is defined in Section 9 as "the tax payable by

companies under the Law for the fime being relating to income tax.' Uun

Section 32 of the Income Tax Act when rcad with Section 30(b) of thw



HSuction 13 of the s.id ‘¢t so to arrivce at the chargeable income.

¢ty the tax payable by a Company is on its chargeable income at the ratoes

z3cribeds  If therefore the relief to the approved centerprise is frow

"inceme tax" as defined, the profits and goins mentioned in Section 12

t Iy

qust be computed in accordance with the Law for the time being relating
to income tax so to extract therefrom its chargeable incowme componint. In

VLS

otner words the chargeable income deducible from the profits and ¢

U

Zrom the manufacture of the approved product for each year of assessment

nust be ascertained so to deturmine the tax otherwise payable which is the

ief being granted., This exercise neccssarily involves a comput (tion

¢r Section 13 of the Income Tax SAct read with Acts 29 of 1969 anid

=f 1970 with such modifications in the computation of chargeable income

=5 are expressly specified in Section 10(4) and Section 12(b) and (c¢) of

the Industrial Incentives .ict.
Much confusion to my mind has been occasioned by over-emphasis
"chargesble income!" defined in Section 2 of the Income Tax .ct as

nocessarily always characterising the concept of an aggregate. Truc
cnough the concept of chargeable income as an aggregate i1s manifest wh.on
cus is dealing with 2 person who has income from more than one sourc., as

Loy oxample, rent income, profits or gains from a trade, dividends or

411l these iuncomes from the dififcrent sources have to bHe

and reduced by the permitted appropriate deductions under

o
dere there is only one source of income ce.g. profits and gains from th:

monuizcture of fertiliser, the amount remaining after the permittec aonro-

izte deductions under Section 13 is as much the chargeable income oI the
sanufacturer as in the earlier case and also comes within the definiticn
»1 chargeable income in Section 2 of the Income Tax icte

Thus there is really no inconsistency between Section 2 of tho

Industrial Incentives act which incorporates the definition of char;e .ol

income given in Section 2 of the Income Tax .ict and:

—
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Section 3(4) of the .ct which speaks of benefi®
under the Lct to the approved enterprise bein:
re¢lief from income tax in respect of the wholc
of the chargeable income of the Company or of



one-half of the charpeable income of the
Company (as the case may be) which but for
the provisions of this .ct would be
chargeable with income tax, and

(b) Scction 12 of the .ct which speaks of
relicf to the approved enterprise from
income tax in respect of profits or pgain
garned from the manufacture of the
approved products,

What in my vicew Section 12 of the ..ct does 1s to manke explicit the
fact that the "chargezble income’ mentiocned in Section 3(4) of the .ct is
to bo ascertained from one source of income enly namely the »nrofits or
sains from the manufacture of the approved product. Once it is recognised
that chargeable income can exist where there is only one source of income

in like manner as where there are two or more sources of income, thon the

Llerislative intent becomes clear namely that the benefit of the Act is to

be considered only in rcelation to the source of income mentioned in

v

section 12, The income from this source when adjusted under Section 13 ol
the Income Tax .ct hecomes chargealhle income on which at the appropriate
rate of tax the approved cnterprise would but for the income tax relicl
accorded it by Section 3(4) be linble to pay income tax.

Mr. Grant submitted in the alternative that even 1T the goins or
wrofits are not exempted but to the contrary the Company i1s mercly

relieved of income tax on the chargeable income extracted therefrom,

lesses ‘including omitted year loss incurred during the period when th.
income tax relief is operative ought not to be set off against prolits or
paings earned in a subsequent ycor of the said period because on = Uruw.
construction of Section 12(d) an express additional benefit was conferved

namely that of carrying forward for o further six years the losses 5o

incurred in the earlier six years that is to say losses incurred durin. the

incentive period., He submitted that the words "written off" mentioncd in
the sub-paragraph 4o not necessarily mean written off against the preoclit.

or gains in respect to which income tax relief is being granted. It c.n

tal

mean written off against profits or gains of the approved enterprisc

otherwise than in the manufacture of the approved product which profit: ar

&

sodns would not fall within the purvicw of Scction 12, or alternatival

W

vritten off amainst such part of profits or gains which even thoush

“




derived fr

income tax
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om the manufacture of the approved product is liable to

because the order made under Section 3(4) of the iAct muy

have limited the relief in favour of the approved enterprise to ouly

50% of the

give if th

deductions

chargeable income from the said profits or gains.

This submission though attractive would have been persua-

e Act had not contained express provisions prohibiting

from the profits or gains which normally would be done

in the computation of the chargeable income therefrom during the

incentive period,

In cases wherc the ict intended that a particular item

vas not to

narticular

of capital allowances in the form of initial allowances are exprescly

prohibited
ArE eXPres
Section 12
prohibitin
assessment
assegsment
reasonable
off to the
subject of

off of omi

whether the profits or gains were exempted or to the contrary whether

thc Compan

stated thu

be deducted, or if deducted it should be only done in

Years, it has stated this expressly. Thus deductions

in Section 10(4) and the deduction of annual allowances
sly prohibited or otherwisc expressly dealt with in

(b) and (c¢). 1In the absence of any express provision

g the deduction of losscs incurred in a previous year ci

from the profits or gains from a subsequent year of

derived from the manufacture of the approved product, tho

inference to be drawn is that such losses are to be writton

extent that there are profits or gains to absorb them
course to the special conditions regulating the writing

tted year loss.

The conclusions of the learned judge on this aspect as to

y was relieved from income tax on its chargeable incomc

S

"Intrinsically, since the ¢t speaks of a
trelief from income tax' then, as a matter of logic and
common senge, it would seem that in every case a
computation has to be made, subject only to the modifi-
cation required by the Industrial Incentives Lct as to
annual allowance, c¢tc., and that in every case the
chargeable income must be determined, whether or not
it consists solely of profits earned during the
incentive periode eccesssvsssssoss I am encouraged in
that view by a number of provisions in the Industrial
Incentives Act, e.g. scction 10 sub-section (4),
section 11 sub-sections (b) and (c¢), section 12 sub-

1o
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'sections (a) (i), (&) (ii), (b)), (¢), (4),
section 13 sub-sections (2), (&), section
20, section 22 and section 24.

The result therefore is that in respect
of the computation of losses, these are to be
computed uwnder the gencral law relating to income
tax except as modified by the Industrial
Incentives hct. Az a result omitted year losses
are to be treated as required by the Industrial
Incentives Act as amended by Act 29/69 and 30/69,
which will mean that they will only be available
as a deduction if all other losses have been
exhausted and then only for the five-year perilod
commencing in 1969 and ending in 1973.%

¥ith this conclusion I am in entire agreement and would
accordingly dismiss the appeal of the Company,

W¥ith regard to the appeal of the Commissioner, it is contendel
thot the word "years® used in Section 12 of the Act is to be interproto.
ws years of assessment and not "years of income."

Mr. Grant for the Company supnorts the conclusion of the lenwnad

e that the word "years' means years of twelve months each calcvluced
Trom the selected date and not years of assessment. This conclusion of
the lecarned judzge is clearly in conflict with his earlier decision in

i L

Joest Indies Manufacturing Co. of Jamaica v. Commissioner of Income

(imoeal No.o 3/70) decided on 3rd NWovember, 1978). The learned jud-c

hovever songht to distinguish that case from the present in thesce vorio:

"Before disposing of this matter, it 1s necessary

to say something about the decision of this Court in
the case of WEST INDILS MANUFPACTURING - LIMITED

cited by Mr. Hamilton. In my judgment, that case is
clearly distinguishable from the instant, because
there the production date was 1st January and so the
production year coincided with the year of assessment.
Accordingly, in that case, it was unnecessary for the
Court to decide whether the expression "“years" in
Sections 11 and 12 of the Industrial Incentive 4ict
meant "calendar years' or "years of assessment" for
the sufficient rceason that on either basis the result
would have been the same,’

In supporting the learncd judge's construction of the word “ywrred
re Grant prays in aid Section 3 of the Interpretation Act which proviacs
that "year" means a yedar reckoned according to the British Calendar.
3y the Calendar (New Style Act) 1750, 24 Geo. 2 Cap. 23 (U.K. Legislation)
the beginning of the year was fixed as 1st January. Thus a calendar

year runs from January 1 to the following December 31 and this period

coincides with the ycar of assessment under the Income Tax ict.

qob
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The Income Tax (Amendment) Act 1969 (29/69) paragraph 2(%H)
of the Second Schedule itsclf defines "year" as meaning either a
calendar year commencing January 1 and ending on December 31 or the
accounting year terminating in the calendar year. This interpretation
though limited to the transitional provisions relating to the
statutory income or the loss for years 1967, 1968, and 1969 would tond
to show that in so far as the six years relief begins in 1969, then
this latter year would begin on 1st January in the absence of any
accounting year terminating therein.

Thus, this section of the Interprctation pct provides littl:
solace if any to Mr, Grant., However, the real thrust of Mr. Grant's
submission is that by standard recognised interpretation where a »avio.
of time be it months or years is stated to be from a given date, thoen
the months or years must be calculated as commencing on the date noxt
following on the refercnce detes On this interpretation, the "six
voears from such date as the approved enterprise may select' must, vioro
the approved enterprise selectcd lst September, 1969, be for a perioccd
ending 31st August 1975,

Mr, Hamilton on the other hand submits that year of assuss-
ment must irrcsistibly be the mcaning of "year" because, what is boiag
siven with rceference to which the expression is used is '"reldief from
income tax.'" JIncome tax is payable by reference to a year of asscssnunt
and not by reference to a year of incomec. The fact that the incom:s on
which the tax is payable may have accrued either in the year of
nssessment or in a period different from the year of assessment is
totally irrelevant. It 1s the fact of assessment to income tax or
1liability to asscssment to income tax in any year of assessment which
2lone gives relevance to relief from income tax. Thus, when section 12
spouks of "relief from incom: tax in respect of profits or gains oqrned
for the flrst four yowrs of a period of six years from such date -z tho
approved enterprise may sclect " = all that it means is that inasmuch
as the approved enterprise, if it had commenced itsbusiness on lst

September, 1969, would be liable to income tax for the 1969 year of
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asscssment with respect to its income from lst September, 1969 to
st December, so also it 1s relicved from income tax for that year
of assessment and thercafter for a further five ycars of assessment
ending with the 1974 year of assessment.

In my view Mr, Hamilton's interpretation is correct.
Section 5 of the Income Tax Act reads thus:

"5 - Income tax shall, subject to the provisions

of this Act be payable by every person at the

ratc or rates specified hereafter for each year

of assessment in respect of all income, profits or
galns respectively described hereunder -

"

eescasscencocesnons

It is thus crystal clear that:

(1) the obligation to pay income tax is imposed on
persons who alone are eligible for rcliefs

(2) the income tax is imposed for a year of assessment
and for no other period, relicf from income tax ceon
therefore be only in relation to a year of
assessment;

(3) the income on which in any ycar of assessment a
person may be liable to pay income tax is not
necessarily the income for a period coincident with
the year of assessment, though in general it is.

Thus, the use of the expression "relief from income tax"

cun have no meaning except in relation to a yeor of assessment in
which alone income tax is imposcd. To grant income tax relief to a
nerson for six years must necessarily mean for six years of assess-
mente . It is howcver necessary to determine the year of assessment
with which the income tax relicf commences. Also since the tax relicf
is in respect of income from a particular source it is also
necessary to prescribe a date from which the person is deemed to
aave commenced earning income from that source on which he will in
the appropriate year of assessment be liable to the charge to income
tixe

Section 12 thus specifies the date from and after which tho




incowy from that source is to be ascertalned and to the extent that

ircome so ascertalned becomes the subjcet ol assessment in accordance

thae Incowe Tax Act,

L

In my view, the cavlier jucdgment of Marsh, J. was well

and zoundly based,

the approved enterprise is relieved wholly or
the 1ncome tax payable thereon for the space of six years

“wncing with the year of asscssment wherein the said income

Tis present divergent interpretation of the word '

- 12 =
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to the charge to taxe

reasoncd

in section 12 1s premised on the e¢rroncous view that it is the profits

Jalan which 1s being

fet September, 1969,

Lo edng relieved fron

of assessment,
Yo e the profits or

wideved from income

act shows that the income tax payavle 1s not on the profits or

Act™ payable on

relieved from tox for the space of six years from

To tie contrs

m income tax and this can only be in relation to
Secondly, oven if in popular language it can beo
.

gains and not the person in receipt thereof that is

tax, the clear longuage of section 5 of the Income

~ross" but is, by virtue of the words fisubject to the provisions cf

“chargeable income’ whici expression is itsell

ipoxiricably entwined with year of assessment and not with year of inco-

o order that the judgment and order of

For the above reasons I would =2llow the appeal of the Commission:

we Yyear must mean Vyear of agsessment™ to which the chargzeable incoue

i

Marsh, J. be varied by vacatins

o order "allowing the appeal in part of the Company! and substitutin

4

N

by o

.o crder of dismissal, also by vacating the order remitting the matiar -

Wt

the Jommissioner for revision of his asscessment. The Commissioner will

L L

v his costs bolh here ande in the Court below,

first comw

oAl

v

of assossm:

v, 1t 1s the approved enterprise .hich

Y




