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TH THE SUPREIE COURT OF JUDICATURD QF-JM«MCA g

SUTT NO. A0S0/S1

mrawalk Wbodwor“*ng nstahiwshment Ltd *«"Piaihfiffj:;
' : n T Rpplicant
'?s; : S

- Jamaica Development Dank = - C = pefendant B
' S B ' Lo Respondent

Rattray, Patterson & ?attray e o Plalntlf

Carl Rnttray§-0;. -~ Clark Cousmns 1ns§ructed by

~ John Vassell & Miénael Mazrsh 1nst“uctec by

‘Dunn; Cox & Orrett Lo ;mespondent

meard:  12th 13th, 14th & 21st Jamuazy, 1567.

MORGRN, .J: -

This is an’ app’xcat on for an 1nterlocuttmy 1nwunctlon brought“'i”
- by the plazntiff Axawak Wbodwonzlng Establlshment Ltd. agalnst tbe

Jamaica Development:Bank The ngt OL the matter is Lhat the aefendant

is ‘seeking to Sell lands and bulldlngs belonglng to tle plalnt*ff on
which it holds-a_debenturn as.morugagee.-_ The plalnulff Seeks:énn |
injunction to':edtndin thé:déféndant.fnom selling; |

o e c1rcumscances ot the' matter shortly nnh are: thes é-fn ih¢3
plalntlff obtagned a 10an fron ri st.Natlonal Cltlbank wzlci loan.dn .
failed to re—pay; 'Asfa‘resdl 1t was put into Recelversnlp in 1976
The defendant. a flnanc1al 1nst1tutlon, agreed to 1end the' plalntlff a }." -
sum equal to an aﬁount requlred to rounay Cltlbank and +o contlnue to run

the Company. ﬁhe Recalverfﬁlﬁ was ta;en over by the de endant and a 1oan'd

of $567 404.00 nade._ “hls lOGn vas secured by a nortgagc of the land

and bulldlng of the plalnt :_cdnnany to tbe.ae eqdart | A Boaxd of
Dlrectors was put in nlace -and snnvequentky.a Recelver but tne pla;ntlff
was " dlSSutlS ed w1th the handllng of the afFalrs o; tue comnany and
compla;ned to the defendant of- the nccalver s mls~managene1t and mlsuse
of the funds of the conpany..d A flood severely'damagea the flxtures and o

bulldlng but the sum in Whach these were 1nsured was not suff_c1ent €0
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cover the loss. The companY'tﬁén féll ih£6'§hambleé.aﬁd since the
year 1980 it Las been unable to carry §n,éﬁy business.-l The plaintiff =
holds that the loss incurred was as aliésﬁlﬁ of'ﬁis;managémen§ by°thé'
Board and theé Receiver, both of whon ac£ea'as'a§égts*of thé-aéfeﬁdéﬁt
and have sued the defendant in'negiigeﬁce;'- | ey

The defendant in the mcant;me has been advanc;ng noneys to -
the Receiver for his purposes.wnd that of secuﬁlng ﬁnc au31ness._';1£='
now wishes to exagrcise its rzclt as a morugagee”and is geTllnc the.lanas
and buildings. The plaintiff thoug“ havzng no doubt tdouglc that 1L“
was in.:jixz-best interxcst to  sall the' 1and and bulldlngs'w “aving-““
itself . proviously unsucceésfullyradvertised it fdr’salegbséeks.an_
injunction to restrain the defendant froﬁ now”aoing:s6 ﬁﬁtii thé'héafing
of the action for negligence. - This réquést:is madQ on the;baSiSffhat:“'
if the plaintiff succeeds in-tﬁat-aétibﬁ; éuchfdaﬁages-as;it;éoula-
recover would be sufficient to'liquidate-the'ihaebtédﬁess ﬁo the"
defendant a2 debt which the defendant says is approx;naucly 51, 200 000. OO_ '
with interest at the rate of $500.00 por day..

mhe Ffirst point:isf'rcan-thé éiaiﬁtiffitﬁrbughzits diréctdrs

initiate suit? ir. Vassell cuo;cd from: the text book TorT on RQCGIV&IS

14th Ed. {1972) p. 301 and submltted-that aftér'the appointment“of a
Receiver the powers of the Company*or'its:difectors'are paralyéed;
They cannot distrain even if the Receiver réques7td-dc-so;f

That vexy paragxaph.was'guoted'andfériticiSGd'inﬁthe'case-of -

Newhart Devclonmient vs. Co-operative Commercial Bank

wo7s) 2 Allzz.n.'ét'p;901fc,a -

as being too wide and unsuppor;cd b; any anthorlty (éudgmcnt 5; Shaw L.J.).
-The general pr1ncmple as enunc1ated 1n Newhar s case - is that
the birectors of a Company bavc the éower and werc un&er a duty to
instdtute proceedlngs (eis} behal; of a company prov1dcd they do not 1mper11
the assets: and prov1ded also that the action is. 1n the connany s 1nterest
and the suit is for/and on“behalx:o;_the*benefit of the creditors.' fThis-
can be done without the Recelver s consent and concurrenco. :;mhat thqy =

cxnnot do ig to flle an actlon wblcb by 1tse1f w111 threateﬁ o* 1mperil




the asSets'wEich are subﬁeéf5t0'tﬁe ¢k§f§e;Q{iihié*?fihciﬁlé; howevéz,'
is alterable. ‘lcze weerSPééial'ci#cuméfancés.in-this*éésé:td'wﬁidh-
his Iordship referred but whicﬁ.ﬁere3ﬁoﬁ'tﬁéh:ma£érial;: They wére~f
(@) that a dizector lx. Imi%ley a1on§*§ith'gihéré Yad provided an
indémnity for the plaintiff company;z{b)ithéﬁcoﬁpahy:wéS'hot fiﬁancing-
the action ocut of its own résbuiééé;ﬁké)'%héicdﬁéén§7wbﬁld'nbt'kévc'tO“
meet any claim for cost, (d) thé'diréééé é of Lie.coéaaﬁy Bt the Li
they started the -action were a duly constwtvtéc goa d a1J S.Ictiing
in the course of the Droceedlngs tﬁrea aned tLe 1ntcres 'O;ILLG cebcntuﬁLf
holders. |

None of these circﬁmétah?§5'ﬁéfe"ﬁéiéed in the course of
argument in the instant casé.; 'ﬁhe égneﬁéifgriﬁcipie;mnsf.thén bé
applied. In ny view that_poinf”féiléL. 11[£01a:tﬁétfﬁﬁe*pléintiff'ﬁén
e R .
2. The next polnt ié'é-ﬁaﬁ the dc'“ﬁdannﬁmorzgdgec ‘he hueq?

It was argued by the deiendant that the Recelver was theragént-'
of the plalntle. In the case ox'anQ Vvong iheréfore a ﬁor;wagee ié ﬁct

responsible for the acts 6f;the”Receiver-and~cannot;be.Sueﬂ.--

lir. Qattray cited thc caso of Anerlcan “"press In 1. ganking_

Corp. v. Hurley  (1935) 3 All.E.R.fp.ﬂ564.

In that case it was held that the morugagec 1ﬁdeed.was not res:ons lc
for what the nccelver did, but lf tie no'tgagee dlrected or *ﬁterfezeé'wifh
the Receiver's act1v1ties, inv BaEEcE tc.ac;zﬁg:rded as suc", i Latter
w¥ould become the aocnt of the nortgucce. CIn such event “the ﬁo“tgacce
would be .responsible for what the Rccelver dwd;. The plal iff in tmds
matter is prepared to“prove:thaﬁfthexRECEiver:t00k instructiongiffgﬁ'fha

defendant'and=actea as his agént;f_ In tnose 01 cunstances, I wnuld hold

that the defendant mortgagee can be sued._'

3. Is there a triable'issuE?-.
The claim is in‘n@éligeﬁce $ﬁéﬁ£he ﬁwo heads'aie; B
.{i) mls—management and denlotlon of funds caus;ng iﬁss,
(é) under-lnsurlng letL GE cauelﬁg sevcre f;nancma ucssf

on = subsequﬂnt clgln




On the facts as adverted, tue claln for damages in negllgence
is not frivolous neltnex“ls-lt ve‘ablouv and whehher ox not tho ?ecc1vcr
and the Director acted in-a nanﬁér Lo.ée :egaxdcd as’ agents of Lié
defendant and nis-managed the companffand depleted_the ‘assets - if indeed,
thexe was a depletion, I told théfszééé'are”sérious méﬁtérs_ﬁb be-tfied.

So whero does the balance of conveﬁlence 11e°

There is no issue thét tna.mo*;gaaee has a legal rlrit to se¢1
when he likes,; to whom he- llxes, p“ov;acd unat Le acts in gcod _4aith
uses reasonable care and gets the rlg“t DIlCG..:.ThC p?esent °1*uatlon,
is that the Receiver from all the accounts of the p;a;nt;ff, is an
inefficient one, is in place and no'bus1nes$.;s-be1ng_carrled on; -on
the plaintiff's prenises. The -aéfénéaﬁt ..cbr_rl.:inué.s-to advance roneys for
the Receiver's foes and the'securitf'pf_ﬁhézésseéé;f 1In the cnsuing
period the advances and interest arc added '1;6 the _-1§'an'and e
indebtedness of the Dlaintiff'to-théadéfeﬁdaﬁﬁ-kee§é inéreasiﬂg.- TLGS
defendant cannot desist from’ thesc ' acts .as m ‘has to .protect -_...>:
mortgage, It cennot be a wonaér'then;-that”tie sum on’accounﬁ;cf éhe -
loan has increased from ¢772 000.00 oda to $l 200 000. OO._ H |

on the otier hand the plaln_l“’ Las 1*ed an action, tle
success of which cannot bhe predlcted, e anoﬁnt of daqages if
successful isg unaScertalnable as’ well as the tlme w1th1n whch th:fdase
will come up for trial and theﬂisSues'dctexmined;. The ultimate dbjéCt-
of this application is to pay 'o'ff thé -aebt 'oiféa'.: '.'if' t'mie'is undue delay
can satisfy, All these-uncertaintie muut remaln untll Final. jucgnent.

The plamntmff says that uh@ de‘endant may well sell the land
at an undervalue,. Thare is no proof of Ehis amthough all tulngc are
possible. At bhest it is now -a mere specﬁlatmor as there is a Lotal absence.bf
ary evidence to ghow that there is_any‘danger of-the“property3being sold
below valie. The exercise of Lhe deféndénf‘s tight7as mortgagee to sell,
if indefinitely @ost@oned,’will’ﬁhdoubfc&ly'ﬁéﬁse the defendant great

injury and T venture to say injury to the piaintiff'also; becausé-the'debt
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would rise t¢ such an astronomical figure that any undertaking which
the plaintiff could give,in my view, could not adequately compensate
the defendant if the uncertainties trere zesclved in its favour at the
trial.

I cannot say that there is not Lere a vexy unfcrtunatec set
of circumstances wiidich, with a little more care need not have arisen.
In view of the fact that the substantive case is yet to be leard, I
Say no nore.

I find the balance of conwenicnce is heavily weigi*ted on
the side of the defendants and the application for an Interlocutory

Injunction is therefore dismissed with cost to the defendant.

Senior Puisne Judge.



