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In this matter the plaintiff a school boy now fifteen years of age, clainms

through his next friend and father in nesligence for Damages for Personal
‘Injuries resulting from a motor vehicle collision when he was on
20th October, 1977 knocked down by a car driven by the second-named defendant
while in the act of crossing the main road leading hrough Annctto Bay on his
way to the Amnotto Bay All-Age School which is situated to the right of the
mein road as one travels through Annotto Bay in the direction of Portiand.
The car in which the second-named defendant was travelling wao
previously owned by the first-named defendants bui was on the date of the
collision then owmed by the second defendant.
The First-naned defendanis having therefore no insurable interest in the

car the Attorneys for the plaintiff announced a2t the commencement of the




hearing that they were therefore discontinuing their claim ageinst this ¢
defendant, The subsequent hearing was conducted on the basis as if the firgt-
named defendant had never been in the Matter.

The evidence of the plaintiff who was then eight years of age at the time
of the incident was that he had set out for schocl sometime in the early
hours of the morming of 20+th October, 1977 around 8.00 a.m, Vhen nearing the
juniction which leads to the schooi he left his Docks with some friends whom he
had been walking with and then crossed the main road by way of a pedestrian
crossing which is situnted near to the junction road, in orvder to purchase a
pencil at a grocery shop. EHe was unsuccessful in cbtaining the pencil and
while on his return journey by way of the same route and in the act of going
back by way of the pedestrian crossing he was hit down by the defendant's car
which he had seen moments before the impact about two and a half chains awey
approaching from the direction of the Annotio Bay square,

It was also part of the plaintiff's case that this area in the vicinity of
the school is a built up area cnd that apart from the pedestrian crossing there
were, on the date irn question, well mariked signs indicating not only the
rresence of the pedestrian crossing, but also a school sign indicating the fact
that there was a school situated in the immediate vicinity of the main road as
well,

The defendant, for his own part, admitted that he knew as a fact that there
was & school sitvated near to the main road by the junction, There is the
further evidence that af the time of the collision, and this fact is net in
dispute, there were several school children seen walking on both sides of the

main road apparently heading on their way to school,



To continue, the narrative in its proper sequence, however, as result of
the impact, the plaintiff suffered injuries and was taken by the second-nomed
defendant in his car to the innotto Bay Hospital, where both the infant
plaintiff’s parents were working at the time and from there he was transferred
to the Bustamante Children's Hospital in Kingston vhere he was admitted and
undervent treatment for the injuries he received. The plaintiff remained in
that institution for some two weeks. FHe was then trensferred hack to
frmotto Bay and wes treated zs an outpatient at the Annotto Bay Hospital as
also by a Dr. Murthi at Aannotto Bay.

he plaintiff wes laid up at home for sometime following the impact and
getually missed school for some $wo months.

The defendant for his own part as 4o be expected, seemed %o have heen gquite
coneerned about the plaintiff's condition and not only spoke to his parents on
2 number of occasions following the impact, but visited him while he was a
patient at the Pustamante Hospitel in Kingston.

Despife the serious injuries which the plaintiff received, however, end
although the defendant in the Defence filed is alleging that the plairtiff

was solely to blame for the impset in that he ran suddénly across the road while

the car was merely ten feet away from hin, no attempt was nade by the defendant
to obfain any statement or information from a nunmber of potential eye-witnesses
who were on the scene at the tine of the impesct. What is even more significant
1s that, having taken the iﬂfant plaintiff +to the Annwotto Bay Hospital, the

defendant went off on his way to work in Port Antonio =nd did not make a report
to the police at Annotto Bay wntil later down in the a: fternoon of the same G2Y.

This is despite the fact thet from the evidence the Po' lice Staticn was & mere
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four and a half chains from the point of impact and about & three quarters of
& mile from the Annotto Bay Hospital,

The plaintiff suffered a number of injuries as a result of the collimicr
which laid him up for some %wo months.

He has mede good recovery but new walks with a permanent limn which is
caused by an apparent shortening of his right leg which it appears from the
evidence was fractured as a result of the impact. Even of & more serious natire
was the head injury which the plaintiff suffered as a result of being hit by
the second-named defendant's car, an injury which has now left him with sonme
permanent deterioration in the brain function, which is evidenced by 2 loss
of the capacity ftc¢ concentrate for any reasonable length of time. He has heen
described by his father as being clumsy in handling objects and now terds %o he
very forgetful,

As a result 6f the brain damage it is the unchallenged evidence of Doctor
Euth Doorbar supported by the evidence of Dr. Theisiger that siven the evidence
of the early promise of high intellectual attainment which the infant plaintiff
showed before the brain injury, that he will now never attain gquite that
capacity for intellectual effort as before the injury., He will now have to
settle for being an average person with the prospects for attaining a hish
enough educational standard to fit him for entry into one of the more select
professions now being out of the question. This sevidence of infellectual
impairment has been assessed by Dr, Doorbar as being of the order of twenty—
five percent,

On the guestion of liability I do not propose to dwell too much on this

area as although there is a conflict of evidence as to how the ceollision +took



place the following facts become abundantly clear cnce the totality of the

evidence is looked at:-

1. The area whers the collision took place is & built up ares.

2. It is common ground that there is a school situaied near to the junction
road which leads off the Annotto Bay main road.

5. That on & preponderance of probability there was a pedestrian crossing
situated on the main road in the area near to the junction road where tho
school is sited,

4. That there were on a preponderance of probability traffic sisns warning
metorists to drive with caution becazuse of +the nresence of the school
nearby.

5. It is common ground that it was around the time for school when the impact
occurred and further thet there were severz] school children seen by the
second-named defendant going up and dowr afd to and fro on the main road.
Despite all this the defendant is contending that he drove his car

through that main road at a speed of 25 m.p.We in circumstances which called

Tor the utmost caution, On his own evidencg therefore he failed to exercise

that degree of care which is required of a user of the road in looking out for

children on or near the highway in event of any of these children as they so
often and instinctively do, suddenly qamting scross the road.
The Lew here is very clear and Mr, Prankson's observations in this resard

(]

iz guite scund. On the evidence of " -fendant he secemed as the inexperienced
driver he was at the time of the impact, heving scquired his drivers license
Tor merely a2 month at the tine of the impact, to have been giving little heed

to the presence and movements of the chilliren which as 2 reasonable and prudent

noetorist he ought to have been doing and was unable %o deal successfully with



the conduct of the plaintiff who was in the act of crosging the road.

I an of the view that the evidence when examined on a balence of rrobabiiisy
ties, there wog a pedestrian crossing in the area where the impact occurred
and that the plaintiff was in the actoof crossing the road at that point =ud
this means in effect that the defendont failed in the duty of care reguired of
hin and was clearly negligent in the manner in which he approcched the cressing
and 2t the spesd thst he admits thet he 4id. Had he apprcached the crossing at
& slower rate of speed and heen lkeeping a watchful gye out for the presence of
the children who, on his owmn gvidence, were near to the main road, as he ougrht
to, he would have seen the pleintiff and been zble to avoid colliding into him.

Although there is also = distinct probability that the infant plaintiff
as children of that age often do, may not have looked before crossing the road,
this is something which is a natural tendency on the poart of all children of
tender years no matter how well they are taught as to road safety measures, as
I have no doubt that this plaintiff may well have heen instructed, They tend
not fo remember these safety nessures if sonething else is uppermost in their
rinds, This in the case of the plaintif¥f might well have been the fact of
getting back to his friends who were on +the opnosite side of the road.

S0 although on the evidence when lowlked ot as a vhole there is also the
probability that the infant plaintiff ma¥ hove gone into the pedestrian crossing
without looking to see whether any trafffc wes approsching I would net be
ninded to find thst he was in anyway to be: blamed for the impact that took
place, as not much care is to he expected 0f 2 ghild especially one who wes asg
in this case merely some elsht years old as the plaintiff,

Before parting with the questi on of 18abdlity T wish o comrent briefly upen

Just one spall aspect of the evijence ingpfer as it touched upon the plaintiff's
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cese, This in amy view, however, although detracting from it to some extent,
did not affect it matorially to such a degree as to destrey it altogether,

There was 2 wiitness called in support of the plaintiff's case, one
Winston ¥alsh who testified to havins witnessed the inpact and to assisting
in placing the infant plaintiff in the defendants &ar, Having regard to the
account given by this witness it is sufficient to say that his performmance in
the witness box did not advance the plaintiff's case as his account was clearly
exargerated to such an extent as to stamp hin as not being a witness of <truth.
I therefore, rejected the entire 2ccount of this witness' testimony as being
totally unreliable,

A number of autherities were referwred to by Hr. Pranlson of which I pro-
pose to refer to just two in advencing the well-Imown principle as to the duty
of care to be expected from children of tender vears. These authorities go to
support the contention that not much care ought te be expected of such child-

™

ren. See Gough vs Thorne: /1966/ 3 A.E.R. 2:398. This report was not available

et the time of writing this judgment but uy researches have uncovered a brief

reference to this case in 6th Fdition of. Bingham'’s Motor Clainms Cases st 1.57.

R R -

The facts in this case were that the plaintiff a child aged 13+ years was
velting with her brothers aged 17 years and 10 years respectively to eross a rond,
4 lorry stopped to allow them to cross., The driver put his right hand out to
varn other traffic and beckoned the children te cross. As they zot just beyond
the lorry a car driven by the defendent drove dovn and hit the plaintiff. The
trial judge held the plaintiff cne-third to blame for having advanced past the
lorry without loolking to see whether any traffic wes coming from the right.

It was held on appeal that “the plaintiff was not to be blamed at all.”



Though there is no age below which it could be said that a child could
not be guilty of contributory negligence, age was a wost materizl fact to be
considered. The question as fo whether the plaintiff could be said to be
guilty of contributory negligence depended upon whether any ordinary child
of 13% years could be expected to do anymore than she did. If she hed been a
good dezl older she night heve wondered whether a proper sismal had been
given and then locked to sce vhether any traffic was coming, but it was guite
wrong to suggest that a child of 134 years should go through that mental process.
This case has been foliowed by cur own Court of Apveal in Civil Apvesl

6/1980_Judith Dias_vs Iinette Josephs (unreported).

On the facts outlined therefore and hoving regard to the authorities
it

referred to/th clear that no raticnal basis exists for a finding of contribu-—
tory negligence on the part of the infant plaintiff in this matter.

I therefore find that the sscond-noned defendant was solely te blame for
the collision.
Domarges

Before resorting to an examination of the guestion of General Damages,
however, it nay be convenient at this stare to dispose of the claim for
Special Danmages. This was dealt with under three sub-heads ag a continuing
claim totalling [220. The evidence lead went towards proving “190 under two
of the sub-heads, being %172 for transportation ezpenses and property demage “12.

There wvas a claim for medical expenses, but although the nlaintiff's
fother and next friend gave evidence of heving naid several sums in this area

of the claim, no attenpt was made by plaintiff's Attorneys to amend the

Particulars of Special Damages in the claim to allow for recovery of these sums.
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In fact during Mr, Archie's testimony Nr. Pershadsingh following an
objection by Mr. Rattray as to any evidence being lead to rrove these payments,
abandoned this line of questioning and did not pursue the matter any further.
In the circumstances the amount of $190 wnder sub-heads (b) and (c) of the
Particulers of the Special Damage is the sum which will be recoverable wmder
this head of the clasim being the sums 2lleged =nd proved,

I now turn to the question of Dapages an srea which I rust confess has
given ne no little concern for although the plaintiff on the evidence suffered
vhat could be rerarded as serious injuries there is a2 marked absence of
nedical evidence brought by the plaintiff's Attorzeys to zssist ne in a proper
determination of:

1. The precise nature and extent of the piaintiff's injvries.
2. The degree of disability to which the wlaintiff is now subject, as a
result of his injuries.

Having regard to the dilemma which the court faces due to the failure on
the part of the plaintiff's Lttorneys to oaall eny nedical evidence, the pourt
has had to fall back on such evidence of %he injuries as was received by the
piaintiff as ray be gleaned from an examfnation of ihe plaintiff's evidence
supported by that of his father and such reasonable inferences which can bhe

drawn therefrom,

In this regard the evidence of a Newro-Surgeon and an Orthopedic Surpeon
was clearly desirable and having rerard to the evidence adduced by the plaintiff's
father of he having been examined by several Medical Specialists both in Jamaico

énd in the United States including Mr. John MeNeil-Smith, a well-known resident

Orthopedic Surgeon, it is of no little concern %o ne why in an sres where the



court could have benefitted greatly from the expert opinion of these nersons
one wag left te fall back on the evidence which fell Trom the lips of lay
rersons,

Javing regard to the obvions interest which both the nlaintiff and his
father have to serve in the matter, the question of their evidence in the aren
of general damages will have to be approached with some amount of caution.

From the evidence the plaintiff suffered the following injuries:

1. A fracture to the right leg.

2, Lacerations to the risht hand,

3. Injury to the head with severe headaches and pain assecisted with the
areas in vhich the injuries were received.

Following the collision ihe pleintiff was admitted into the Bustamarde
Children's Hospital in Kinzston where he was treated for his injuries. His
head was bandaged, wounds dressed and his foot was nlaced in plaster of paris
and get intraction.

His body wes allersic to the plester of paris .. This caused big boils to ooiw
come out on both lems. The plaster of paris’ hnd to be removed. He remsined
in hospital for some three weeks after which he was ransferred to Adnnotto Bay
HEospitel where he remained for ancther five weeks befére being discharged. He
was then sent back to Children's Hospital for further treatment and also
treated by ome Doctor Murthi, Amnotto Bay. He rermained out of school Ffor +wo
months,

He resumed his schooling in January 1978.

The plaintiff's schooling has heen uninterrupted since his returning to

school in 1978, although his ~rades heve fallen. FHe was, hovever, suvccessful
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on hig second try at the Common Entrance Brapinations and geined entry to
Saint Mary's Hizh School where he remained before leeving the Island with hig
rarenis for Texas in the United States of Americs in 1981, In Texas he
attended two schools =t which he pursved the nornal courses for children of
his age doing suljects such as Art, Bnrlish, Meths, History and Reading.

He is nov enrolled in the North Miami Senior High Scheol., He is now in
the 10th Grade. He hopes to gradvate in two vears time when le will have
reached 12th Grade. He zlso participates in sporting activities, He plays
volley ball and for social recrestion he attends porties but does not dance
because his injured les 8411l hurts.

Demases fall to be 2ssessed under three btroad heads:

1. Pedin and suffering and loss of anenities,
2. Residual disability as a result of injuries to the head and right leg.
3. Loss of future earning capacity.

Baving regard to the evidence s generous award is cglled for under the
first head as on the evidence the nlaintif'f wag wnconscieus for several hours
following the collision and regained consgicusness in the Lhildren's Hospital.
He suffered a fractured leg which had to be reset and placed in plaster of
perish which his tody rejected, as well ns serious hesd injuries. The pain
was almost continous during the period of his confinement 2nd for some tine
thereafter,

Llthough from o1l appearances he has made an excellent recovery he still
continues to cxperience headaches from fime to time and the leg still cavses
rain when he exerts it for any 1eng£h of #iime,

I would make on award of #50,000 umder this head,
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In assessing damages in the area of the second head it may be convenient
to deal firstly with the injury to the head,

According to the plaintiff he now has difficulty concentrating for any
length of time as well as with his memery. Ee has difficulty remembering the
next day what he read the previous night, His father's evidence supports that
of the plaintiff as to the latter fact. He also added that the plaintiff
was now clumsy and somewhat withdrawm which tendied to suggest that he now
suffers from an inferiority complex, The injury to his right leg has resulted
in a shortening of the risht foot causing the plaintiff to walk with a limp,.

Dr. Buth Doorbar a Chiid Psychologist with over 30 years eXperience in her
chosen field who carried out an assessment of the plaintiff in April 1982 also
gave evidence in support of the plaintiff's case. Based upen the history
which she had obtained of the plaintiff having achieved rezsonable high grades
before the collision she came to the conclusion that on his present performance
he would not have been able to attain an intellectual standard capable of
enabling him to attain University level which on his Previous performance he
would have been able 4o attain she therefore assessed his intellectual
impairment at twenty-five percent, Although not a Medical Practitioner
Dr. Doorbar attempted to assess the degree of disability of the injury to
the plaintiff's leg as being in the ares ef twenty five percent. I.attach
no veight to this evidence and I dismiss the witnesses' testimony in this
area as valueless and being what is no mevre thap an attgmpt on her part to
Till a void in the plaintiff's case in an area entirely outside her competence

to canvess any such opinion,
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Based upon the evidence of Dr. Charles Theisiger, a Psychiatrist who nlso
examined the pleintiff in June 1933 and whose opinion supporte the evidence of
Dr. Doorhzr as to her assescnent in the oren of intellectual impairment, it is
clear that there is a permanent deterioration in the capacity of the plaintiff
to concentrate in all probability the result of the head injury se that the
plaintiff vwill now never attain that capécity for intellectual effort which he
would heve attzined before the collision.

On the performance of the plaintiff in court while giving evidence, however,
he has from hisg demeanour made an excellent recovery from his injuries.

Ee gave his evidence with an adnirable degree of clarity and appeared a
guite self assumed and confident young man, This performance on his part seenmed
to me to be quite contrary to the zomevhat gloowy oicture of his future
potential as painted by the evidence of Dr. Docrbar., In the personality area
she szought to demcribe the nlaintiff as having great difficulty reking friends,
suffering taunts from children whe tessed him about his injured feot and who
appeared to her to be very depressed and anxious about his future potential,

Dr, Theisiger on the other hand vas nmuch more optinistic about the plaintiff's
chances for attaining & level sufficient to snable hin to obtain average employ—
ment when he reached manhood.

I would regard Dr. Theisiger's opinion as more in keeping with my own assess-
nent ©f the plaintiff based upon his demeanocur during the trial,

Insofar as the injury to the plaintiff's leg is concerned although he now
walls with a Iimp this is not easily noticeahle and it certainly has not
hindered him from taking part in games as he plays volley ball which is a svert
requiring guick rovement on the part of persons engaged in it,

Talting into consideration therefore the evidence of :
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T. The intellectusl impairment due to the head injury and the likely
probability of brain damape which will be of = permanent nature,
2. The injury to the plaintiff's right leg which hos now left him with n

limp due to a shortening of the leg.

In this area the evidence of Dr, Theigiger is that a prothesis in +hich
special shoes can be fitted to the plaintiff's right foot to enable him 4o
valle properly should not be overlooked.

applying the following authorities referred to by Mr. Rattray which are of
assistance in this area.

1. Jones vs Ievrence /1969/ 2 /.E.R. 267.(Tris case is 2lmost on a1l fours

with the instant case),

2. Llovd Goulbourne by Next Friend Gloria YWillisms 2nd United Dairy Farmers

Iimited end Another. Page 164 of Mrs. Fhens “"Recent Personal Injuries Awards

in the Supreme Court,"

3. Lily Ball vs Barrett, Mills otux page 175 of the sane book (referred to

sunra),

I did not find any of the authorities referred to by Mr, Frankson of nuch
asgistance as the injuries incurred by the nlaintiffs in those cases bear litile
or no sinilarity to the facts in this case,

Having regard to the excellent recovery made by the pilaintiff I would
avard a sum under this second head of $100,000,

This leaves the third head for consideration, The evidence here is sinply

nis that the plaintiff when he comes +to conplete on the job narket because of
the loss of opportunity to gain & University Degree or qualify to one of the

recognised professions snd the difficulty he has with concentration some logs
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of some future money earning capacity will obviously result, I would assess
this sum zs being in the region of 30,000,

The result is that there will be juderent for the plaintiff on the cladin
against second-naned defendant for #180,100 being computed as follows:
1. Special Damsges $190.
2. General Derages assessed under heads of Pain, Suffering and Loss of

imenities, Residual Disability end Loss of prespective earning capacity

One Hundred and Bighty Thousand Dollars (%180,000).

Costs to the plaintiff to be agreed or taxed,

Interest on Special Damages at 4% from 20th Octeober, 1977 tec date of
Judgnent.

Interest on #150,000 of the General Damases at 8% from Ath December, 1279
to date of judgment., Costs to the plaintiff to e agreed or taxed., Stay of
execution for six veeks in relation to 507 of the court's award. The

repainder to be paid to trustees apnointed.

Judge



