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BARBARA BERRY 

DEFENDANT/APPELLANT 
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~ 

Hector Robinson for Appellant 

Clark Cousins for Respondent 

January 14, 15, 1993 & March 9, 1994 

PATTERSON J A (AG) 

This is an appeal by the defendant Ray Arthurs, from the 

judgment of Smith J sitting in Chambers on the 7th Octob€r 1992, 

whereby he dismissed a summons by tho d~fenaant seeking to set 

aside a default judgment entered on the 27th July, 199~ and 

seeking leave to file defence and counterclaim out of time. we 

heard the appeal on the 14th & 15th days of January 1993, and it 

was dismissed. We now give the reasons for our decision. 

On the 22nd May 1992, the plaintiff filed an action 

against the defendant seeking to recov~r possession of pr~rniscs 

occupied by the defendant at Ncgril in th~ parish of Westrnoraland. 

The defendant was servGd with th0 writ of sununons and h~ en~ored 

an appearanc~ but he did not fil~ a d~fGnce. Consequently, the 

plaintiff entered judgment in a(;'fo.ult of defence. 

In his affidavit in suppor~ of his application th8 d~fendant 

attributed his failure to file a defence to a misunderstanding and 

lack of ~ffective communication between his attorney-a~-law and 

himself. He d~poned that he had a good defence and he exhibited 

~he draft defenc~ and counterclaim. 
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It is interesting to look at his defence and count~r­

claim. His defence seems to be that he is entitled to an 

estate or interest in the land, subject of the action, and 

tha·t the plaintiff is not enti~led to vacant possossion until 

he is compensated for his cstat~ or inter~st. Since the 2&th 

August 1991, the land has been registered in the name of the 

plaintiff at Volume 1238 Folio 944 of the Register Book of 

Titles. 

It is not vary clear by what lawful mean& the dGf endant 

entered on the land; this however, seems to be how he claims 

his estate or interest aroso. The prsvious proprietor was one 

William Arthurs, but he died in or about th~ year 1947, 

survived by eight childr~n, one being Ellen Arthurs. Th& land 

was una~tended for a number of years. In or about 1975, the 

defendant says he made an arrangement with Ellen Arthurs and 

other relatives of the said William Arthurs, whereby 

Ellen Arthurs would return to live at th€ houso on t he land, 

and he would care for her. He was allowed to erect and 

operate a club on the said land and in ro~urn h~ agre~d to main­

tain and support the said Ellen Arthurs and pay ~h~ taxes on 

the land from the income generated by the operatic~ of the 

club. He says he faithfully carried out his part of ~he bargain 

up to the time that Ellen Arthurs died in 1983. He has however 

continued in possession and he claims to be "a licensee of the 

relevant owners of th~ ~state 1n f~e simple," th~t his licence 

is coupled with an inter~st end that the plain~iff hud knowledge 

of it and has acquiescod in his occupation of the land. He 

admits that the plaintiff had served on him notices to quit and 

deliver up vacant possession of the part of the premises he 

occupies, but he says the notices were neither valid nor 

effectual to terminate his occupation. It is for those reasons 

that he claims that the plaintiff is not entitled to possession 

of th~ premises unlass he is compensated for the clubhouso he 
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built, the fixtures therein and th~ goodwill thereof. 

It cannot b~ disputed that wher:;: thc,;i plaintiff's claim 

against the defendant is for the r~covery of possession of 

land, the plaintiff is entitl~d to enter judgment for 

possession if the defendant fails to s e rve a defence within 

the time limited for so doing, (~ 250 of the Judicatur~ (Civil 

Procedure Code) Law.) But the court may s€t aside any such 

judgment by default: (S. 258). In the instant case, the 

judgment in default of defence was regularly ent~red, and if 

it is to be set aside, then the defendant must place before 

the Court such facts as will show that there is merit in the 

defence. This is the primary consideration for the exorcise 

of th~"? Court's discretion, but the Court will also tC\ko in·to 

consideration any reason advanced for the failure to abid~ by 

the rules of Court and thus allowing the plaintiff to enter 

judgment by default. Smith J had these principles in mind 

when he dismissed the def~ndant's summons. He concluded that 

the defence filed had no prospect of success. He held that 

the defendant's evidence did not disclose that the plaintiff 

had granted him a licence, and further the licence granted by 

the plaintiff's predecessors in title did not create an 

interest in land nor was it binding on the plaintiff. He 

did not find the existence of a constructive trust as the 

defendant contondcd for. 

The first question to be decided is wheth~r on the 

facts disclosed in the defence, the arrangement between 

Ellen Arthurs and others on the one hand and the defendant on 

the other, created the interest in the land that the defendant 
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contended for. The arrangement which apparently was not reduced 

into writing, seems to have been for the paramount purpose of 

providing funds for the maintenance and support of Ellen Arthurs 

during her lifetime. The premises already had a house (although 
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it may have been in disrepair) and that is where Ellen Arthurs 

went after the arrangement, and lived up to the time of her death 

in 1983. The defence does not disclose that tho defendant was 

given exclusive possession of the premises; it disclos~s that 

he was given permission to erect and operate a club on the 

property. It certainly is not clear in what right t.hc granters 

gave the defendant the permission. It is not known who were 

the personal reprosantativcs of the dec~ased William Arthurs. 

But even assuming that th~ parties who entered into the 

arrangement with the defendant had lawful authority so to do, 

the only reasonable inference to b€ drawn from the circumstances 

and the conduct of the parties at the time of tha grant is that 

the defendant was granted a licence at the very highest. It was 

a personal privilego given to th~ defendant and therefore, it 

could not and did not create any interest in the land. 

The defendant submits that the licence was not a. bare 

gratuitous licence, but that it is "a con~ractual licence 

coupled with an equity." Now, in paragraph 2 of the defsncc 

and counterclaim, ~he defendant expressly denies the plaintiff's 

allegations that "the defendant was at all material times the 

tenant of the plaintiff's predecessors in title." He states 

that "the dof~ndant denies that he was in occupation of the land 

by virtue of any tenancy agreement with any predecessor in title 

of:.' the plaintiff or with any person at all." H~ further states 

in paragraph 8 of the defence that, "If which is not admitted 

the parties abovementioned are the predecessors in title of the 

plaintiff the defendant will say that he was at all material 

times a licensee of the relevant owners of the estate in fee 

simple coupled with an interest and that these said persons or 

the plaintiff as against th~ defendant are not entitled to 

claim possession of ~he said land without compensation." 
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A "contractual licence" may be described as a licence 

granted by contract by the proprietor of land to another to 

occupy the proprietor's land. It is only a term of the 

contract,,. and although it creates personal rights, it does not 

create any estate or interest in the land to which i~ relates. 

The decision of the Court in Ashburn Anstalt v. Arnold and 

another [1988j 2 All E R 147 makes it quite clear that "a mere 

contractual licence is not, without more, an interest in land 

binding on a purchaser even with notice and therefore the mere 

faC't that land is expressed to be conveyed "subject:. to" a con-

tract does not necessarily imply t.hat the grantee is to be 

under an obligation, not otherwise existingv to give effect to 

the contract." In the instant casev although it. can be assumed 

that the plaintiff purchased the land with notice of the 

defendant's presence on it, the "contractual licence" if it 

existed would not necessarily be binding on her. But if the 

defence had been able to show that the purchaser's conscience 

was affected by the contractual licence, ~hen the court could 

in those circumstances, imply a constructive trust. 

It does not appear to me that the defence discloses 

facts from which a Court could imply a constructive trust. A 

constructive trust would arise "where a purchaser takes land 

which is subject to a contractual licence for occupation by a 

lice11see with knowledge of the licensee's right to occupy." 

(See Halbury's Laws of England 4th Edition paragraph 9.) Even 

assuming that the appellant entered the land on a contractual 

licence, it seems to me that the contract came t:o an end with 

the death of Ellen Arthurs in 1983. The main purpose for 

which he had entered no longer existed. From 19~6 onwards, it 

appears that the defendant did not pay the taxes on the land. 

It is not clear when it was that the plaintiff became the 
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proprietor of the land, but in any event, the defendant's 

occupation after 1983 may be described as "occupationel 

licence" which is quite incapable of bestowing any proprietary 

right on the defendant. It was never contended that the 

understanding of the defendant was that he should remain on 

the land for his lifetime, and he is not claiming any such 

life interest. His defence to the ~laintiff 's claim for 

possession is "that the plaintiff is not entitlGd to possGssion 

of the said premises unless the defendant is comperu;.atad for 

the clubhouse and fixtures and the goodwill thereof." 

This brings me to the final submission of counsel for 

the defendant. It is based on the equitable principle of 

estoppel. He argues that whatever interest th€ defendant .bas 

in the land against the plaintiff's predecessor in title, th~ 

plaintiff knows and had actual notice of such interest befo.r~ 

acquiring title to the said land or alternatively, she 

acquiesced in the continuation of his interest. In those 

circumstances, he argues ~hat the correct way to satisfy the 

equity would be to order compensation for the cl\lb buildina 

and fixtures, and the goodwill he had built up. 

The dif ferenca between a contractual licence and an 

estoppel licence may be difficult to define. It is said that 

contractual licences are usually precise in terms, while 

estoppel licences are less formal and usually depend on the 

conduct of the parties for their existence. In a great number 

of cases, that may be a true difference, but not in every case. 

The principle of estoppal lic~nce was pronounced for long ago 

in the Privy Council decision Plimmer v. Wellington Corpgration 

[1884] 9 A.C. 699, and more recently Lord Denning said in 

Inwards v. Baker [1965] 2 W.L.R. 212 (at p. 217): 
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"So in this case, even though there 
is no binding contract to grant 
any particular interest to the 
lic~nsee, nevertheless the court 
can look at the circumstances and 
see whether there is an equity 
arising ou~ of the expnnditure of 
money. All that is necessary is 
that the licensee should, at the 
request or with the encouragement 
of the landlord, : have spent the 
money in the expectation of being 
allowed to stay there. 
It is an equity well recognised 
in law. It arises from the 
expenditure of money by a person 
in actual occupation of land when 
h€ is led to believe that, as the 
result of that expenditure, he will 
be allowed to remain there. It is 
for th~ court to say in what way 
the equity can be satisfied." 

In the instant case, the defence clearly shows that the 

defendant entered as the result of an arrangement, and the terms 

of that arrangement are set out. There is no suggestion that 

when he entered, it was with the understanding that he would 

remain there forever nor was the question of compensation for 

any building considered. He entered into a business venture 

of a personal nature, and accordingly, it is not binding on the 

plaintiff and it is therefore revocable by notice. on the facts, 

the question of the intervention of equity does not arise. 

I agree with the views expressed by Smith J that the 

defence as filed has no prospect of success. In the circumstances, 

I see no reason why this Court should interfere with the exercise 

of the learned judge's discretion. Accordingly, I agree that 

we should dismiss the appeal with costs to the plaintiff. 
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Rowe, P. (Re~g 

I agree. 
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