Ll

. " N 4 ~
A JLALGL

IV THE COURT OF APPEAL

' SUPREME COURY GIVIL APPEAL No, 35 of 1968

BEFORL The Hon. lMr. Justice Bocleston, Presiding
The Hon. Mr. Justice Fox, J.A.
The Hon. #r. Justice Smith, J.A. (ag.)

K.

Sir Neville Ashenhein - Appellant
v,

The Commissioner of Income Tax - Respondent

Mr. David Coore, Q.C. and Mr. W. Taters~McCalla for the Appellant.

Mreg. Hudson-Phillips for the Resnondent.

June 17th, 18th, 19th, 22nd, 1970
e Cetope ., 1920

FOX J.L.

Thizg 1is an appeal from a judgment of Parnell, J. reversing a
decigion of the Income Tax Appeal Board and restoring a determination
of the respendent which assessed the appellant for the payment of
Income Tax on his salary for the year 1963 as the Ambassador for Janaica
to the United Btates of America. The questions for decision are whether
the appellant wag in the "employm.wnt" of the Government of Jamaica during
the year of asgessment, and whelher this "employment" is within the
provisions of scction 5(b)(iii) of the Income Tax Law. For the appellant
it was contended firstly, that he was the occupant of an office of profit
and secondly, if he was to be regarded as an employsa person, that the
word "employment” as it occurred in the provisions of section 5{(b)(iii)
meant "gelf employment"™ and wag not applicable to him. The regpendent
submitted that the appellant wag an employed perscon and that in its
grammatical and ordinary sense, the word "employment" in section 5(b)(iii)
described an employer employee relotionship, and should be so understood

since this would not result in any absurdity, or lead to inconsistency

s

Wwith other provisiong of the law,.

The answer to the guesiiouns in this appeal will entail a con-
sideration of the provisions of section 5 of the Income Tax Law, Law 5%
of 1954 as amended by the Income Tax (Amendment) Law, 1958, Law 42 of

1958, and the Income Tax (Amendment) Act, 1963 - Law 9 of 1963.  These
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provisions describe the incomes which are chargeable to income tax in

Jamaica, and arc as follows:-

"

5

Income tax shall, subject to the provisions of this Law,

be payable by every person at the rate or rates specificd

hercafter for each year of assessment in respect of all

income, profits or gains regpectively described hereunder -

(a)

(c)

the annual profits or gaing arising or accruing -

(i) to any person residing in the Island from
any kind of property whatever, whether

situate in the Island or elsewhere; and

(ii) to any person residing in the Island from
any trade, husiness, profession, employment
or vocation whether carried on in the Island

or elsewhere;, and

(i1i) +to any person whether a Commonwealth citizen

or not, altheuzh not resident in the Island,
from any property whatever in the Island, or
from any trade, business, profession, employ-

ment or vocation exercised within the Islandy
profits or sains accruing in or derived from the Island
or elsewhere, and whether received in the Island or not
in respect of -
(i) dividends, discounts, iuteregts, annuities, pensions
or other amiual sumsj
(ii) rents, royaltics, premiums and any other profiis

arising from vwropertys

(iii) any employment or vocation;

all emcluments, including all salaries, fees, wages and
perquisites whatsoever, arising or accruing from any
office or employment of profit exercised or carried on
in the lsland; and including the estimated annual value
of any quarters or board or residence or of any othex
allowance granted in respeot of employment, whether in
money or otherwisey and all annulties, pensions, super-
annuation or other allowances payable in respect ol past

services in any ofiice or employment of profit;
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Provided that -

(:

) the suid emoluments shall not include the payment for
any passage from or to the Island for the purpose of

leave grunted in respect of the employment;

(ii) the said emoluments shall not include emoluments of an
office or employment of profit held by a person in the

course of a trade, profession or business if either -~

<: : (&) any emoluments of that office or employment
were taken into account in the case of that
person in computing the profits or gains of
that trade, profession or businessz for the
purposges ¢l income tax for the year of

assegsment; or
(B) the office or cmployment is such that the

emoluments thereof would ordinarily be taken

into account in computing the profits or gaing

o

<:~ﬁ of that trade, profession or businessg

(iii) the annual value of any quarters or residence shall, for
the purposes of this puragraph, be determined by the
Commigsioner having regard to such regulations (if any)
as may be prescribed by the Minister but, as regards any
person, such annual value shall be deemed not to exceed
ten per centum of thc total emoluments (other than lhe
value of the quarters or residence) paid or payable for

the year of agsessment to such person. "
The Tacts are not in distute. The appellant is a commonwealth

(:_ .citizen domiciled in Jamaica, and a Solicitor. From 1926 to 1962 he was

a partaer in the firm of Milholland, Ashenheim & Stone. On March 3lst,

1962, he went on pre-~retirement leave, On 30th September, 1962, he

retired effectively from the practice of Llaw. In a letter from the

Governor-General dated 29th August, 1962, he was appointed to be "the

Jamaican Ambassador to Washington with salary at the ruate of £3,500 a

year" for an expected period of tarce years. The letter also stuted the
(“\\ allowances and other facilities which accompanied the appointment. The
| appellant discharged the duties of Ambassador in Washington from 9th
September, 1962, until March, 1967, During this period, the mounthly
salary cheques, less PAYE deductions, which the appellant received were
lodged to his account in his bank in Washington. No part of his salary

was remitted to Jamaica. From time to time, the appellant protested

3¢




C

- 4 -

to the Minisztry of External Affaics, without success, against the PAYE
deductions, On 22nd July, 1368, the Income Tax Appeal Board set aside

a decision of the respondent mude on 27th January, 1957, which included

the appellant's salary as Ambagsador within his chargeable income. The
Board was of the view that the duties of the appellant as Ambassador in
Washington were not Mexercised or carried on in the Island." Conseguently,
his salary did not fall within the provisions of section 5(c) of the lLaw.
Parnell,J. affirmed this view, and the point has been conceded by Counsel
for the respondent. But Parnell J. disagrecd with the further Linding

of the Beard that the salary of the appellant as a pergon employed by the
Government of Jemaica was only chargeable to income tax by virtue of the
provisions of section 5(6), and he held that the salary was also chargeable
to tax as a profit or gain derived from the Island, and whether received

in the Island or not, in respect of the appellant's employment by the
Government of Jamaica, and so within the scope of the provisions of section
5()(iii),

The word "employment™ m:y be used in several senses. The
particular sense in which it is tc¢ be understood depends upon its context.
When it occurs in conjunction with the words "trade, business, profession,
or vocation” as in section 5(a)(ii) and (iii), it means the way in which
a man employs himself so as to make profits; or as Rowlatt J. puts it in
Davies v. Braithwaite 18 T.C. 193 at 203 "the way a man busies himgelf™
for the purpose of zain. Such a man is "self-cmployed", and is charged
with the payment of income tax on Ythe annual profits or gains arising
or accruing from” his "employment'. On the other hand, when the word is
used to describe the activities of the holder of an "employment of profit,"
as in section 5(0), it is meant to describe a situation in which a man ig
set to work by another. Such a men puts himself at the disposal of an
employer by virtue of a contract of service, and whether he is a profession-
al man or nol, he is in the 'employment' of his employer, as distinct from
being 'self-employed!. His remuneration is described as "emolumenis,
including all salaries, fees, wages, and perquisites whatsoever."  These
words are wide enough to cover, and are an a.propriate description of all
the monetary rewards received by an employee in return for services

rendered under a contract of employment.
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In section 5(b)(iii) the activity described is "any employment
or vocation.”  The difference between this context and that described by
the words "trade; business, profession, employment or vocation," or by the
words "office or employment of profit" is at on@é apparent, Section 5(b)
(iii) first appeared as a distinct provision, but not in its present form,
in the Income Tax Law, 1954, Law 59 of 1954. This Law repealed and re-
placed Cap. 155, which was fhe first Income Tax Law enacted in Jamaica in
October, 191¢. Section 4 of Cap. 156 provided. for the payment of income
tax in respect of incomes falling within five defined catesories, namely,
the income of persons;

(a) residing in the Island;

(b) not residing in the Island,

(¢c) whether residing in the Island-er- not and "derived

from any public office or employment of profit,"
(d) residing in the Islund "and derived from. any -pension’;

(e) (i) residing in the Island and ."derived from any source
whatever in or out of this Islandgj"
(ii) not residing in the Island .and "derived from any

source whatever in this Island."

It is interesting to note that in categories (a) and (b) the
word "employment" was used in association with the words 'trade or
vocation," Jhen this context is compared with that in which the word was
used in category (c), it is clear that, even at that early stage, not only
was the legislature aware of the different meanings of "self-employment™
and "employment by another" which cculd be conveyed by the word "employ-
ment," but also the verbalism which ensured expression of these different
meanings had already been developed and was well understood. by the drafts-
man, Of particular significance also is category (e) the omnibus pro-
visions of which were desi.ned to catch any income which may have escaped
the meghes of the previous categories.

The charging provisions of the Income Tax\Law, 1954, are in
section 5. Structuralily, this section differs noticeably from section 4
of Cap. 156. Hevertheless, it is not difficult to see that the provisions
of section 5(a) (1) (ii) (iii) cover the same area as categories (a) and

(b) in section 4(1) of Cap. 156, and that in 5(c), the same sort of income
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is contemplated as in 4(1)(c). There was left to be covered the area
described by categories (d) and (e) in section 4 of Cap. 156. It is

at this point that the structural changes which were made in section 5

of Law 59 of 1954 are likely to obscure the intention of the legislature.
The relevant provisions are in 5(b), the opening words of which describe
"profits or gains accruing in or derived from the Island or elsewhere and
whether received in the Island or not." This is as wide a description of
a source of income as that in category (e). The types of "profits or
gains'" to which these opening words applied were specified in three sub-
paragraphs - (i) was concerned with "dividends ...c..... pensions or other
annual sums."  The neat way in which category (d) Cap. 156 was disposed of
should be obzerved. (ii) dealt with rents o.veoe... and any other profits
arising from property" and (iii) referred to "any employment, including the

estimated annual value of any quarters or board or residence or of any

other allowance granted in regpect of employment, whether in money or other-

wise but not including the payment for any passage from or to the Island
for the purpose of leave granted in respect of the employment."

In arriving at the meaning of the words "any employment" in
section 5(b)(iii) of the 1954 Law, it will be helpful to bear in mind the
permisgible scope of all income tax legislation. Income tax may be
charged only upon,

(1) income which is in, or is derived from the Island, or

(2) income of a person domiciled or resident in the Islund.

In section 5(a)(ii) and (iii) it would scem that the legislature had
exhausted its taxing powers with respect to the incomeg of self employed
persons. On the other hand, with respect to the income of persons
employed by another, the provisions of section 5(c) applied only if the
employment was "exercised or carried on in the Island.” The area lcft
uncovered by section 5(c¢) is obvious, and the need to bring persons
employed by another within the sweeping ambit of the opening words of
section 5(b) would have been clear. This was effected by use of the
simple phrase "any employment" in section 5(b)(iii). The definitive
provisions which follow put it beyond question that the type of employment

which was meant was cemployment by another. It should be noticed that
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PAYE was introduced into the Island for the first time by Law 59 of 1954 .

The statutory incomes were defined in section 6. Subsection (1) provided
thaty-
the gtatutory income of any person shall be the income of
that person for the year immeulately preceding the year of
agsessment:
Provided that in respect of income arisinz from emoluments
(2s specified in paragrani (c) of section 5 of the Law) the
statutory income shall be the iuncome of that person for the
year of assessment."
The provisions for the collection of PAYE deductions are in section 60(2),

It will therefore beg seen that PAYEH was intended to apply only to emoluments

arising or accruing from "any office or employment of profit exercised or

carried on in the Island," and that the profits or gains of a person

employed by enother which did not full within the scope of 5(c), but which
were caught by section 5(b)(iii) werc unaffected by this ncw machinery
for the collection of tax. The combined effect of section 5(c¢) and
section 6 made a distinction not only as between the income of self
employed persons, and that of persons employed by another, but also in
the latter category, it differentinited further between the worker inside
the Island, who was made subject to PAYE, and the worker outside the Island
who was not,.

In July, 1958, the Income Tax (Amendment) Law, 1958, Law 42 of
1958, was enacted. Section 5(b)(iii) of the principal law was amended
so as to read "any employment or vocation." Section 5(c) was also amended
by transferring to it the definitive provisions which had followed the
phrase "any employment" in section 5(b)(iii) of the principal law. Section
5(0) now read as it has been se¢t out in paragraph 2 above. These amend-
ments are the cause of the whole controversy in this case. Counsel for
the appellant contended that by asscciating the word 'employment' with the
word 'vocation! in section 5(b)(iii), and by removing those matters which
were germane to salaried employment from that section to section 5(c), the
legislature intended it to be understood that the employment to which
section 5(b)(iii) now referred was "self-employment.”  The differcnce
between the solf employment in scction 5(a)(ii) and (iii) and the self

employment in section 5(b)(iii), su.gested counsel, was indicated by the
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phrase "annual profits or gains" in (a) and "profits or gains" in (b).
The former was the appropriate phraseology with respect to self generated
earnings of a regular natucc; while the latter was a fitting descripiion
of income derived from self employmont of a casual nature. The word
employment in section 5(b)(iii), argued counsel, theretore referred to
self employment of a casual nature, as distinet from the self employment
of 4 regular nature in section 5(a)(1i) and (iii). As to the reason why
the other threc words "trade, business or profession' were not also
associated with the two words "emoloyment or vocation' in section 5(b)(iii),
Counsel submitied that the threc words implisd the regulur continuous
activity which was contemplated iz section 5(2)(ii) and (iii) and would
have been incongruous in section 5(b)(iii) which was meant to deal with
activity of an intermittent or irregular character.

The objection which innedictely presents itself to these extreme-
ly able arguments of Mr. Coore it in terms of the history of the previous
legislation. There has never been the need to make geparate provision
for the casually self employed person. In 1954, the legislature obviously
thought that he was caught by the provisions of section 5(a)(ii) and (iii)
which were unaffected by the amsndments in 1958, On the other h.nd, as I
have endeavoured to show, in 1954 the legislature appreciated the limita-
tions of mection 5(0)9 and recoguizing the necessity for provisions with
respect to the person employed by another in an employment cuteilde ihe
Island, it cuacted 5(b)(iii). It would be stronge if in 1958 the legis-
lature became so anxiously preoccupied with the casually self-employed
person as to losc sisht of those cmployments of profit ocutside the I[sland
which fell within its taxing jurisdiction,; and which it had been at pains
to bring within the ambit of the legilslution in 1954, The Statute as a
whole was desizned to be workable. It should therefore be counstrued so
as to avoid thiz strange result unlcss, in ths language used; a clear

A

direction to this ceffect emerges.

T fturn first to dewl wilh the suggestion that by use of thc
phrase "anpual profits or gains" in section 5(a) asg distiact frow the
phrase "profits or gains™ in section 5(b), the legislature intended to

indicute a difference between the sell employed person in section 5(a)

(ii) and (iii) and his counterpart in section 5(b)(iii). I find this
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suggestion unacceptable, A person engaged in a trade, a business, or a
profession is taxed on the net profits of his enterprise whether this is
'regular' or !casual' in nuture. These net profits are the product of
his labour and his capital. They must be ascertained during a relevant
period by reasonable business meithods, and in accordance with proper
accounting practices, however rudimentary, and the directions of the law.
In Ryall v. lcare 192§7 2 X.B. 447, Rowlatt J. held that a commission
paid to a person in consideration for the guarantee of an overdrafi at
the bank wag properly assessed to income tax as an annual profit or zain
even though the transaction was an isolated one and represented a casual
profit only. At pe455 the learned judge said - "The word 'annual'! here
can only mean ‘calculated in any one year,' and ‘annual profitsg or gains!'
mean 'profits or gainhs in any one ycar or in any yeur as the succession
of years come around." This dofinition was approved by Viscount Cave L.C.
in Martin v. Lowry 139217‘A.C. 312 at 315, It is wide enough to cover
the 'casual' carnings of a person in any one year, or his 'regular' earnings
from year to year. On the other hand, the income specified in section
5(b)(1) and (ii) and the earnin.s of a person employed by another arc of
a more direct character. They are the product of property alone, or of
labour alone, and inasmuch as they are ascertainable without 'calculation'
during a relevant period, are apitly differentiated from the net profits
envisaged in 5(a)(ii) and (iii) by the phruse "profits or gains.," In my
view, thereforc, the difference adverted to by Mr. Coore between the open-—
ing words of sections 5(a) and 5(b) does not favour, but is against his
contention that the language in these provisions point a distincition
between "reguler' and "casual®™ self employment. If aaything, they point
a distinction between "self employmont" and "employment by another.”
Neither am I able to ajrec with the reasoning which maintaing
that the alterctions made by the Income Tax (Amendment) Law, 1958, to
sections 5(b)(iii) and 5(c) have had the effeot of attaching to the word
"employment in the former provisions the exclusive meaning of "self
employment.’  In section 5(a)(ii) and (iii) the word employment takes
its meaning and colour from the words with which i1t 1s associated. More
precisely, the three words 'trade,' 'business,' 'profession' which proceds

the word 'employment' indicate particular self directed types of operations
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with a view to making a profit or earning an income, and the more general
words "employment or vocation” which follow, must be treated as referring
to operations of a similar nature. This is the reason why "employmont"
in section 5(a)(ii) and (iii) mewsns "self employment." In amending
section 5(b)(iii) in 1958, the lciislature was careful to omit the three
words 'trade,' 'business,' 'profession.' The reason for this is, not as
Mr. Coore sugsested, because they would huve been unsuitable in provisions
which dealt with "casual self-employment,” (it is not difficult to imagine
a casual trader, businessman, or professional) but because the logislature
wished to leave the word "employment'" unfettered of the limitation which
would have becn imposed if it had been preceded by these three words;

as in section 5(a)(ii) and (iii).

The word vocation means a calling - a profession., A vocation,
like a profession, may be followed by way of employmeat by another, or self
employment . Preceded as it is, by the word 'employment', the word
'vocation' as it occurs in the context of section 5(b)(iii) should not be
construed so as to control, but should itself 4ake its colour from the
meaning of the word 'employment' which, as demonstrated by the external
evidence derived from previous lejislation, comprehends the meaning
"employment{ by another'. But it is argued that particular internal
evideance derived from the existing provisions of the Act itself provides
an overwhelming indication to the contrary. This evidence consists ofy -

(1) the transfer to section 5(c) of the definitive provisions
which had followed the phrase "any employment™ in section

5(b)(iii) of the 1954 lawy and,

(2) the fact that the P.A.Y.E. provisions of the law a

&
confined to saluried income described in section 5(c).

With respect 1o (1). It is so that this transfer has had the result of
releusing the word 'employment' from the significant incident which had
determined with certainty its menning in the 1954 law of "employment by
another," but to treat the transfer as a conclusive indication that the
word was now intended to meun "gelf employment” is a non~sequitur. The
historical setting from which the word emerges, and the context - free of
the preceding words 'trude, business, profession' -~ in which i1t continues
to occur, clearly sug,est that the word was intended to encompass

"employment by another'. Proof of +his intention may not be as conclusive
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ag it was in the 1954 Law, but etill it is sufficient. And in truth, the
transfer is explicable in simple turms which are entirely congistcnt with
such an inteation. In tax legislation, the process of dovelopment is
gradual and likely to be end;esS, If the efforts of tunose persons who
dishohestiy goek to evade the law, and of those others who honestly attempt
to avoid the law are to be kept in chéck; 1if the law is to ikeep pace with
the advances of science and technolegy, and the\dynamism of growth in the
life of the country; and if the chullenge of elegance in lunguage and in
structural form is to be met, conctont changes and amendments to the law
are necessary, The striving towards an unattainable ideal of gophistica-
tion and precisioni the quest Tor the absolute in efficiency, are
categorically imperative so long as the present system which supports a
free self-respecting coumunity endures. Seen in the focusg of this gradual
and continuous development of the law, it iz aot difficult to understana
that the definitive provisions were transferred to section 5(¢) not for

the reason su,sested by Mr, Coore, but simply because they aweline identi-
fiable perquisites of salaried employment, and when the amendments were

made in 1958, it was perceived to be aneater and more appropriate, to

rather than clumsily append them to "sweeping up" provisions as had been
done in the 1954 legislation.
With respect 4o (2) the argumcnt may bo stated in the following terms -

(i) The only income which is conveniently susceptible

to P.A.Y,E, deductions is salaried income.

(ii) The provisions which create the machinery for effect-
ing P.A.7.8. deductions apply only to salaried incomes

described in section 5(0) -

(iii) A charge to tax on salaried income is imposed by the

provisions of section 5(¢).

Therefore (iv) No other provisions of section 5 impose a tax on

salaried incomc.
T apologise if this exposition of the dialectic is inadequate, but logic
apart, the fundamental objection to the argument is that it ignores the
distinetion which has been affirmed between employment in the Island, and
employment outside the Island and assumes that all salaried income wWag

intended to be taxed as it was earned, For reasons which it considered
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suffféientg and as to which I am not required to speculate, but which come
readily to mind nevertheless, the leogislature decided in 1954 that the
former employment should be subject tc the P.A.Y.B. provisions of the law
but not the latier. In construing the 19598 amcndments this criterion for
the application of the P.A.Y.E., provisions must not be overlooked. S0
that, althouzh the appellant's salary was oonveniently sugceptible to
P.AY.E. deductions, this is Beside the point. Sugceptibility to deduc-—
tions is not the test for determining whether the deductions should be
made, neither is it a guide for ascertaining whether tax has been imposed.
Read as a whole with the other charging provisionsg, there are positive
indications that the provisions of section 5(b)(iii) were intended to
impose a tax on persons in the appellant's position, and the machinery
provisions which establish P.A.Y.HE. should not be allowed to defeat this
intention. In wy opinion, tae phrase "any employment or vocation' means
exactly what it says, with emph.nis on the word "any."  Unfettercd by the
words "trade, business, profession,” and freed of the definitive provisions
which were referable fo salaried positions, the two words 'employmont®' ani
'vocation' were deliberately pluced in assoclation with each other for the
purpose of having a wide sweeping up effect, and to catch any employment
or vocation, whether self directed, or directed by another which may have
escaped the other relevant provisions in section 5.

Two matters remain -

a. The contention thet the emoluments which the appsilant

received arose from an office of profit within the

S tanatin

meaning of section 5(c¢) and not from an employment.

. The claim that in any event the appeal should succeed

because the P.A.Y.H. deductionsg which had been umade

from the appellant's salary were unautihorised.
As to a. - It is true that in section 125(3) of the Coastitution of Jamaica
the post of Ambassador is descrived as an office, but from the written
judgments which were delivered, it is clear that both the Incone Tex Appeal
Board and Parnell, J. concluded that the emoluments which the appellant
received arose from the contract oi employment which is evidenced by the

letter from the Governor-General, and that he was taerefore in the cmploy-

ment of the Government of Jamaica. This conclusion ig the reasonable
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inference to be drawn in the circumsibances. The phrase "office or employ-
ment of profit" describes positions which may overlap. A person may occupy
an office of profit exclusively. In such & case, his remuneration is by
way of the fees and otﬁer premiums (exclusive of comtractual rewards) which,
as perquisites attached to the office itself, are receivable by whomsocver
happens to occupy that office. On the other hand, a person who occupies

an 'office,' and is paid a regulor salary and allowances as a congequencs

of contractual arrangements betwecn himself and an employer, is an employed
person. His remuneration is not an incident of the office he occupies,

but the consideration flowing from the contruact of employment, and is
properly described as a profit or gain accruing from employment. The
appellant comes within this latier cutegory. He escapes the provisions

of section 5(c) because hiz employment was found not to have been "exercised
or carried on in the Island,™ but e is caught by the wider all embracing
provisions of section 5(b)(iii) which is free of any such limitation.

As 1o b. - The central quegtion in this appeal, and indeced the real question,
is whether the appellant is liable for the payment of itax on the salary
which he received during the year 1963 as the Ambassador for Jamaica in
Washington., This question should be answered in the affirmative. Tax

has been paid for that year by way of P.A.Y,E. deductions, and is in cxcess
of the amount which is properly payable. In the light of the conclusions
which have been stated above, the matter now calls for adjustment at the
adminigtrative level and not for further judicial pronouncement.

There is no merit in this claim,

T would dismiss this appeal with costs.
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SMITH J.A.

The appellant; Sir Neville Ashenheim, was appointed in August,
1962 as Jamaica's first Ambascador to Washington, U.3.A. The fact of
his appointment, and the terms and conditions thereof,; were set out in
a letter dated 29th August, 1962 addressed to him by the Governor-General.
His salary was stated to be at the rate of £3,500 a year and he was
eligible for an overseas allow:nce of &£7,000 a year, as well as other
allowances., He served as ambassador from September 1962 until March
1967 . The appellant is a Jamaican citizen and was found to have been
domiciled in Jumaica at «ll material times.

The appellant was assessed to income tax for the year of ussess-
ment 1963 in respect of his full ambassadorial salary for the year 1963,
He objected to this assessment and appealed to the Iancome Tax Appeal
Board on the yround that he was not liable to pay tax on this sulary.

The Board allowed his uappeal, holding thut the appellant's ambassadorial
gsalary was not taxable as paragraph (c) of section 5 of the Income Tax
Law, 1954 was the cnly paragraph of that section that could apply to the
salary of a person employed to another and that that paragraph did not
apply to the appellant's salary as his employmont was not exercised or
carried on in Jamaica.

The respondent's appesl 2iainst the Board's decision was allowed
by Parnell, J., who set aside the Doard's order and restored the decision
of the respondent on the assessment. Parnell, J. held that the appel-
lant's salary was taxable under paragraph (b)(iii) of section 5 of the
Income Tax Law, 1954. Tt is from thie decision that this appeal is

brought.

Section 5 is the charging section of the Law and 1ts relevant
provisions are as followss:

"5 - Income tox shiall ceeesccsscooss D& payable by every
person at the rate or rutes specified hereafter for each
year of assessment in respect of all income, profits or

wains respectively described hereunder -

(a) the annual profits or gains arising or aceruing -
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(i) to any peeson residing in the Island from
any kind of property whatever, whether

sltuate in the Island or elsewhere; and

(i1) to any person residing in the Island
from any trade, business, profession,
employment or vocaiion whether carried

on in the Igland or elsewvherey and

(iii) to any persocn whether a Commonwealth
citizen or not, although not resident
in the Island, from any property whatever
in the Islund, or from any trade, business,
profession, employment or vocution exercised

within the Island;y

(b) profits or galns accruing in or derived from the Island
or elsewhere, and whether received in the Island or not

in respect of -

(i) dividends, discounts, interests, annuities, pensions

or other annual sums;y

(ii) rents, royulties, premiumsg wnd any other profits

arising from property;
(1ii) any employmenti or vocations

(¢) all emoluments, including ull salarics, fees, wages ownd
perquisites whatsoever, arising or accruing from any
office or employment of profit exercised or carried on
in the Island; and includiug the estimated annual value
of any guarters or Dboard or residence or of any other
allowance grantea in respect of employment, whether in

money or OothervwiScey ceoeccoscscasocs
On behalf of the appellant it was submitted as follows:

Mirstly, that the solary paid to the appellant as ambassador
ig an emolument arisging from an office of profit
within the meaning of section 5(0);

54
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condly, that, alternatively or co-extensively, the sulary
is an emolumcent arising from an employment of profit

within the meoning of section 5(c)g

5

thirdly, that such salary is not a profit or wain arising from
any employment or vocation within the meaning of
section 5(b){ili)y

fourthly, tiat there being no other portion of section 5 under
which it is now contended that this salary falls,
and it having been found and accepted that the

appellant's duties as ambassador were not exercised
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or carried on in the Isl:ind, which is the condition
precedent for the assessment of an emolument described
in section 5(c), there is no basis on which the

appellant's salury can be taxed,

There can be nc doubt that as ambassador the appellant held an
office. Secticn 128 of the Constitution, which authorised his appointment,
so describes 1t. It comes within Rowlatt, J.'s definition of "oifice" in
Great Western Roilway Co. v. Bater, (1920) 3 K.B. 266 at 274, which was
adopted by Lord Atkinson in the same case 1(1922) A.C. at p°1§79 and approved
of by Lord ‘right in McMillan v. Cuest, 24 T.C. 190 at 201. S0 the sub-
mission is right, in my view, that the salary paid to the appellant was an
ewolument arising from an office of profit within the meaning of scction

5(0). Indeed, it is on this premise that the appellant's salary wos

assessed, It is conceded, however, that the salary is nct taxable uader
section 5(0) as the appellant's office was not exercised or carried on in
the Island. The guestion of substunce which arises for decision therefore,

is whether the appellant's salary is liable to be taxed under section

5(b)(iii). The respondent contenis that it is, while the appelliant says
that it is noti,

It was submitted on bchulfvof the appellant that if the appel-
lant's salary is to be taxable ot all it can only be taxable under secticn
5(c¢) because that is the only ploce in the charpging section in which an
office of profit is mentioned. Iy deciding whether the emoluments arising
from an office of profit are taxable or not one would, naturally, loolr first
at section 5(c¢). Finding that it ig not taxable there is it permissible
to lock elscwhere in the chargin. mection? Learned counsel for the
appellant submitted that it would be a very strﬁnge gituation to find that
the respondent could be given a discretion whether to charge a pariicular
emolument either under section 5(c) or under section 5(a) or (b).  Strange,
it was said, in the sense that it would be contrary to the structure of the
Income Tax Law, which has treated incomes that full under section 5(c) in

a different woy from the way in which it treats incomes falling uader

section S(a) & (b), This difference of treatment ig in the way in which
incomes are toxed. By virtue of section 6, incomes under section 5(c)

are taxed on the basis of incomes Tor the year of assessment, while those

under section 5(a) & (b) are taxcd on the basis of incomes for the year
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imnediately preceding the year ol assessment.

Learned counsel for the respondent submitved that the varicus sube-
paragraphs oif sccticr 5 are not mutually exclusive and that if a particular
type of income fallg into any particulur category mentioned in any sub-
paragraph then that income can bhe charged to tax in accordance with that
sub-paragraph. This submission was based on Commissioner of Income Tax v.
Hanover Agencies Ltd., (1967) 2 W.L.R. 565. In delivering the judgment
of the Privy Council in that case, a Jamaican case, Lord Guest referred to
an attempt by counsel for the appellant to draw an analogy from Fry v.
Salisbury House Estate Ltd. 1(1930) A.C. 4327 in support of his argument

and said, at pp. 568, 569:

"There are expressions of opinion in some of the speeches that
the company were not cerrying on a trade, but these expressions
must be taken in the context of the British Income Tax Law and
particularly in the context of Schedule D. The real ratio
decidendi is contained in the speech of Lord Atkin, when he
says that annual income from the ownership of land can only
be assessed under Schedule A and that the option of the Revenuo
to assess under whatever Schedule they prefer does not exist.
The Schedules are mutuclly exclusive. In their Lordships'
opinion the decision in the Salisbury House case has no
bearing on the construction of the provisions of the Income
Tex Law of Jamaica where there i1s no parallel to the division
of the charges to incouc tax into various separate and distinct
Schedules. Section 5 already referred to is an omnibug section
which treats all profits and gains together whether arising from
property or from a trade, business, employment or professioin,
or in respect of rent or emoluments, salaries or wages. These

. are all treated as prolfits or gains.,"

This passage clearly supports the submission that the several heads of charge

under section Y are not mutually exclusive. -Learned counsel for the
appellant conceded this but submitted that the Revenue is not free either
in Jamaica or in Ingland to elect whatever part of the charging section
suite it best and in all cases to choose that part. He gubmitted that
there are some gituations in which a particular income must come under
one particular portion of the charging section because to hold otherwvise
would be to defeat the clear intention of the law.

Since the heads of charge under section 5 are not mutually ex-

clusive, it ccems to follow that where a particular luncome falls under
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more than onc head the Revenue has ' the option of deciding under what head
to assess it. 4As I understand it, in practice it would make no diiference
in the majority of cases which head is chosen. If a case clearly falls
under two heads and a taxpayer would be deprived of an allowance if +taxed
under one rather than the other, in justice the Revenue would be obliged

to tax him so that he gets the allowance. In my opinion, the Hanover
Agencies case (supru) does not support the submission that the Revenue igs
not free to elect as between parts of the charging section, as was contend-
ed. As I understand the decision in that case, on the facts found the
profits of the company fell to be assessed under secticn 5(a)(ii) only,

not under both 5(a)(ii) & 5(b)(ii). Whatever may be said of a case where
a particular income is t.xable under more than one head, there can be no
doubt, in my opinion, that where a decision is being mude whether income

is liable to be taxed under one or other of two heads of section 5 under
which, prima facie, it falls, the Revenue has a right to elect that head
which makes 1ihe income liable to tax, where under the other it is not so
liable. I hold, therefore, that the appellant's ambassadorial szlary,

not being liable to tax under section 5(0), may be tuxéd undér section

5(b) if it is clear that it is a profit or xain within that provision,

On behalf of the respondeont, it was submitted that the
appellant's salary is a profit or .ain arising frow "employment ' within
the mezning of that word in section 5(b)(iii). The first guestion that
arises on this submission ig whether as an ambasgador the appellant was
an employed perscn. The appelliant must not be taken by his second main
submission to be admitting that he was an employed person. The sub-
mission was made on his behalf that it cannot be said that an ambassador
ig employed to anyone, and he is not self-employedy soy, 1t was said, the
only way in which one can describe an ambassador is to suy that he is the
holder of an office. The question whether the appellant held an oflice
and was, therefore, notl an employed person does nol appear to have becn
raised before the Income Tax Appeal Board or Parncll,J. The Board held
that the appellant's salary arose from an employment of profit witiin
section 5(0), Parnell,J. impliedly held that the appellant was a person

employed.

It is plain, in my view, that as Ambassador the appeliant was
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employed to the Government of Jamalca. The appellant's leiter of appoint-
ment has all the essentials of a contract of service. dis salary and
allowunces, the duration of his appointment and his leave entitlement are
all stated. His duties are not zmtated but it is well known that in the
performance of uis duties an ambasgescor is subject to the direction and
control of his Covernment. It waps said that section 128 of the Constitu-
tion describes the Ambassador as the holder of an office and that the fact
that it was necegsary to state this in the Constitution shows that an
ambass.ador ig not employed to anyone, otherwise it would be that person

wno would have power to appoint cnd dismiss,. The power to appoiunt persons
as ambassadors, and to remove from office persons so appointed, is by
section 128 of the Constitution vested in the CGovernor-General, who also
appoints, and rewmovesg from ofiice, persons to public offices under section
125. Both section 125 and section 128 appear in Chapter IX of the Consti-
tution, whiclh bears the title "The Public Service.' The Constitution, in
section 1, defines "public office™ as "uny office of emolument in the
public service," and "the public service" is defined as "the service ol

the Crown in a civil capacity in respect of the Goverament of Jamaica."

An ambassador appointed under seciion 128 is the holder of a public office
under the Conueitution. Yis ig not one of the offices excluded by section
1(6) from the definition of "the public service.," So the fact that the
Constitution describes the post asg an office is no indication that a nolder
of that post is not a person employed, or the same could be said of the
hundreds of persons known as public oifficers who are appointed to public
offices under gection 125, It caunot be doubted that these persons arc
all employeeg of Governmerit. I hold that the fact that the appeliant was
the holder of an office is not inconsistent with his being also an employed

person.

The other, and really difficult, question is whether the appel-
lant's employiment was "employment' within the meaning of that word in
section 5(b)(iii). In what senze is "employment" used in that part of
the section? The appellant contended that where the word "employmont'
appears in section 5(a) and (b) it is used in the sense of self-employment,
as distinct Trom employment to another or salaried employment, which is

the sense in which it is used in section 5(c). This contention wus based
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on two main grounds, which overlap somewhat. Firstly, it was said that
the word, as used in the context in which it appears in section 5(a) & (b),
has been judiciully construed to meun self-employment onlys and that in
accordance with well known princinles of construction it must be assumed
that the draftsman and the legisl.ture who use in a statute words which

have been judicially construed in enactments which are in pari materic are

aware of that construction and intend to usge the words in the meaning
ascribed by that judicial construction. Secondly, that the higtory of,
and the structural changes in, the Income Tax Law show quite clearly that
the legislature intended in 1958 4o remove out of section 5(b) all employ-
ments in the zense of one man belny employed to another and to put them in
section 5(c). It was submitted that if it can be said that the appellant
was employed to the Government the salary of that type of employment is
chargeable only under section 5(c) and, therefore, is not chargeable under
section 5(a) or (b).

It is conceded that “employment" in section 5(a), used in the
context "trade, business, profession, employment or vocation," meauns self-
employment. This is because the word has heen judiciully so interpreted
when uged in a similar context in United Kingdom income tax legislation.
The word "employment" appeared in both Schedule D and Schedule E oi the
United Kingdow Income Tax Act, 1915. In Schedule D it was used in the
context "trade, profession, employmznt or vocation." In Schedule E the
context was “public office or employment of profit." In 1931, in Davies
v. Braithwaite, (1931) 2 K.B. 628, (1931) All E.R. 792, 18 T.C. 198,
Rowlatt,J. had to decide what the word meant in both schedules. He began
his judgment by saying — at (19371) 2 K.B.633:

"The guestion of principle in this case is whether the
respondent ought to be assessed under Schedule D of the
Incone Tax Act, 1918, as following her profession of an
actress, or whether she ought to be assessed under
Schedule E as exercising certain employments under the
particular engagements she makes. The guestion is a
difiicult one, mainly because of thc want of precision
in the meaning of the term "employment™ as it comes into

this controversy.'"

Then, at p. 634, he saids
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"When the word "employmenti® is used in connection with a
profession or vocation in Schedule D it means the way

in which a wman employs himself. But "employment™ in
Schedule E means something different. In that Schedule

it means something analogous to an office and which is
conveniently amenable to the scheme of toxation w.aich is
applied to offices as opposed to the earnings of a man who

follows a profession or vocation."

The appellant contends that when "eaployment" is coupled with "vocation"
in section 5(b)(iii) it should, for the same reason, have the meaniiyy that
it has in section S(a) as "employmont or vocation™ ig part of the context
in section 5(a).

The rules which govern ihe construction of a taxing statute are
not different from those which apply to statutes generally. In Attorney~
General v. Carlton Bank, (1899) 2 (.B. 158 at 164, Lord Russell of
Killowen, C.J. gaid:

"I see no reason why any speciul canons of construction
should be applied to any Act of Parliament, .nd I know
of no authority for saying that a tuxing Act is to be
congtrued differently from any other Act. The duty of
the Court is, in my opinion, in all cases the same,
whether the Act to be construed relates to taxation or
to any other subject, namely to give effect to the
intention of the Legislaoture, as that intention is to
be zathered from the langucge employed, having regard

to the context in conuection with which it is employed."”
To the same effect ars passages in Simon on Income Tax (1964-65 edn.) Vo 1
para. 83 - at p. 48

"It follows, therefore, that in congtruing o taxing Act the
Court must have regard to the meaning of the words used and
to the intention of the legislature as shown by the statute

or statutes."
and at p. 49:

"Mhe principle, therefore, does not entitle the Court either
to disregard the plain meaning of words used in a taxing Act
or to resolve ambiguities in favour of the texpayer or the
Revenue contrary to the plain intention of the Legislature
as appearing from the statute.”

The question %o be answered is, therefore: what meauning did the legig~

lature intend the word "employment" o hive in section 5(b)(iii), having
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regard to its ordinary or primary mecning, the context in which it is used
and in, the context of the statute as a whole?

It was said that "employment'" does not have a plain ordin.ry
meaning. This may be true in the sense that it is a word of wide meaning
and it may not be strictly accurate to describe ite meaning as being plain.
Vaisey, J. in Westall Richardson Ltd. v. Houlson, (1954) 2 All ©.R. 448,
451, describes it as a word "of very wide significance."  But it cortainly
has an ordinsry meaning, which includes both self-employment and employmend
tc another. Davies v. Braithwaite (supra) demonstrates thisy though the
context in which it appears may indicuate that it is used in one sense and
not the other, as that case also shows.

The history and structure of section 5, the churging section, of
the Law of 1954 was examined and analysed befcre us by learned counsel for
the appellant. As wag pointed out, the first income tax law in Jamaica
was passed in the year 1919, The chuarging section as then enacted remained
unchanged through various amendments and re-enactments up to 1954, when the
current law was passed. The charging section which section 5 of the Law
of 1954 reploced was section 4 of the Income Tax Law, Cap.156 (1953 Revised
Edition of Laws of Jamaica ). The relevant provisions of that section are
as followss

" 4 ~ (1) Income tax shall be payable in respect of the following
incomes

(a) income arising or accruing to any person residing in
this Island and derived from the annual profits or gains
from any kind of property whatever wherever situate in
this Island or slsewhere, or derived from the annual
profits or gains from any profession, business, trade,
adventure or conceriu in the nature of a trade, employimment
or vocation, whether the same shall be respectively carried
on in this Islund or elsewheres

(b) income arising or accruing to any person not residing in
this Islaund, whethcer a subject of Her Majesty or not, and
derived from the annual profits or zuina from any kind of
property whatever in this Island or derived from the annual
profits or gains from any profession, business, trade,
adventure or concern in the nature of a trade, employment
or vocation carricd on within the Island.

Provided coocooevossnoscosscscvascassooacsncanoccosnal
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(¢) income arising or accruing to any person, whether
residing in this Island or not, and derived from
any public office or employment of profit or from
any pension payable out of the public revenue of
this Island

Provided

e 06 0e 00000000000 ce0ssoscsancns oo )

(4) income arising or accruing to any person residing
in this TIsland and derived from any pension received
from any source whatever in or out of this Isluandj
and generallys;

(e) income arising or accrulng to any person residing in
this Islana and derived from any source whatever in
or out of this Island, ana income arising or accruing
to any person not residing in this Island, whether
a subject of Her Jajesty or not, and derived from any

source whatever in +this Island.”
It will be seen from an examination of the five paragraphs of the section
that the clear intention was to tax two main categories of incone, Viz.,
{a) all income arising or accrulng to residents of the Island, whatever
its source, and (b) all income which has 1ts source in the Island. For
reasons already stated, "employment' in section 4(1)(a) and (b) meant self~
employment while in section 4(1)(c¢) it meunt employment to another.  The
salary of the appellant would, quite clearly; have been liable to tax
under para. (c) if it were still in force.

The scheme of section % of the Law of 1954 is essentially tne
same as that of section 4 of the ola law, which it replaced. The
intention is to tax the same two main categories of income. The provisions
in section 4(1)(a) now appear as scction 5{(a)(i) & (ii). Those in section
4(1)(b) are now contained in section 5(a)(iii). Those in 4(1)(c) are now
in 5(0) but limited to office or employment exercised or carried oan in the
Island. Those in 4(1){(d) appear now in 5(b)(i). It was said on behalf
of the appellant that there iz no counterpart to section 4(1)(6) in the
present law. It was described as an omnibug "clean up™ provision which
was intended to catch anything that may huve been omitted from the words
and categories defined in paras. (a), (b), (c) & (d) and which charged in
terms the income of residents derived from any source whatever. Its
omission from the present law, it was said, is a clear indication that the

legislature wag not intending in the present law necessarily to catch every
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emolument or carning of a Jamaicau resident but was only intending to catch
those specifically identified in the charging section. I agree that

para. (e) of section 4(1) wag a "clean up'" or "sweeping up" provision. It
followed exactly the pattern in poras. (a) and (b) in that it sought to
sweep up income of regidents from all sources and income of non-residents
from all sources in the Island.

As originully enzcted, section 5(b)(iii) was in these terms:

e

"(iii) any employment, including the estimated annual value
of any quarters or board or residence or of any other
allowance granted in respect of employment, whether
in money or otherwise but not including the payment
for any passage fron or to the Islund for the purvosc

of leave granted in respect of the employment.'

By section 2 of Law 42 of 1958, sub-paragraph (iii) was deleted und the
present provision - "any employment or vocation' - substituted. The words
appearing after the word "employment™ in the sub-paragraph ag originelly
enacted were, by the same Law of 1950, added to section 5(c). It is plain,
in my view, that scction 5 (b) wes intended to be, and is, the sweep up
provision of section 5, intended vo catch any income not caught within
paras. (a) and (c). Though it io not in identical terwms, it serves the
same purpose in secticn 5 as did section 4(1)(e) in section 4 of the old law.
It appe.rs in one respect to be wider in scope than was section 4(1)(e).
In respect of the specific matters set out, it purports to tax o non-
resident on income derived from sources out of the Island, once the non=-
resident is domiciled here (see section 15), If the appellant's contention
as to the meaning of "employment™ in section 5(b)(iii) is held to be wrong,
the result may be that this provision makes section 5 wider in scope than
section 4(1)(e) made section 4 of the old luw.

Craies on Statute Law (Sth eun.) deals with the juuicinl inter-
pretation of words in a prior statute in the following passage, at pp.

171, 172:
"It is a general rule of construction secccceccascccssocs
that the use in a statute of a term which has received
a judicial construction leads to the presumption that
the term is used in that sense. Accordingly notwith-
standing the fact that ccececccccceovss. thie meaning
of ordinary words will vary according to the subject

or occasion on which they are used, if, as Lord Coleridge
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said in Barlow v, Teal, 'Acts of Parliament use form of
words which huve received judicial construction, in the
absence of anything in the Acte showing that the legis-
lature did not mean to use the words in the sense
attributed to them by the courts, the presumption is

that Parlicment did so use them.' "
Dealing with the same topic, in Simon on Income Tax (op cit); V.l. p.49
para.B84, it in stated as follows:

"In construing the present Act, that Act and subsequent

Finance Acts will all be taken in pari materia, so that

the meaning and intention of a provision will be ascertaincd
from the words used in the light of the statutes as a whole.
In cases of doubt or ambiguity recourse may be had to the
former statutes ccccsosesssocsssnsss and wiere words are
used in the samc context as in previous statutes, and those
worcds have received judicial interpretation, it will be

assumed that the words are used in the same sense.”

In answer to the contention that this rule of construction applies so as to
©ive the meaning of self-employment 1o Memployment™ in section 5(b)(iii),
it was submitited that the rule does not apply because: (i) para. (b)(iii)
in its present form is not a re-enactment of any provigsion found in the
previous legisletion and his no counterpart in the United Kingdom Income
Tax Act, 1952, the Act on which the Law of 1954 was basedy (ii) the
context of para. (b)(iii) is not the sume as in the previous, or United
Kingdom, legislation; and (iii) there is indication in the Law that the
legislature did not intend to counfine the meaning of "employment'" in the
paragraph to zelf-employment. These submissions are bused on, and are
supported by, the passages just cited.

As will be seen above, with the exception of the word "business,"
the context in which "employment® is used in section 5(a) is identical to
the context in the corresponding United Kingdom legislation. ("Bugincss"
appears in scction 5 but not in the U.K. Acts. ). So it is easy to sec
why the concession had to be made as to the meaning of the word in that
context, I% is true that the words "employment or vocation' appearing
in para. (b)(iii) do not appear in isolation in the United Kiungdom
legislation. Those words, so used, huve not, so far as is known, been
the subject of prior judicial inverpretation. The rule of construction

being discussed would not, therefore, apply. It was said, however, that
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both words are part of the wider context of words in section 5 (a) and
"employment!" =hould, therefore, have the same meaning as it, adwnititedly,
has in the wider context. In Davieg v. Braithwaite (supra) Rowlatt,J.
(at p,634) sald that "when the word 'ecaployment' is used in counection
with a profession or vocation in Schedule D it means the way in which a
man eﬁploys himself." I do not think it cun be said that the learned

Judge meant that when the word is used with "vocation! separately from

"profession” it has the meaning statoed. It was not suggested that the
passage can be interpreted in this way. I think that the word ""pro-—

fession" is the governing word in the context "profession, employment or
vocation™ and that it is this word rather than "vocation® which hag
impressed the meaning, of self-cmployment upon "employment.! I say this
because, like "employment,'" "vocation" is a word of Jeneral and very
wide meaning. It is described in Halsbury's Laws of sangland (3rd edn.),
V.20 p.244 para.446, as "a word of very wide meaning, and is analogous to
a callinz, and means the way in which a person passes hig life.," This
statement is token from Partridge v. Mallandaine, (1886) 18 Q.B.D., 276,
in which Denman,J. said, at p.278: "But the word 'vocation' is analogous
to 'calling', a word of wide significotion, meaning the way in which a man
passes his life." The Oxford In:lish Dictionary defines the word as
meaning: Mone's ordinary occucution, business or profession.” And
Webster's International Dictivnary (Wew edn.) defines it as: "destiued
or appropriate cmploymant, calling; occupation; tradey business;
profession.’ Its meaning is, thereiore, wide enough to include sell-
employment and employment by another. "pProfession," on the otlier hand,

in its cowmon acceptation, is a word of more precise, or less general,

meaning. A nrofession is & vocation but a vocation is not necessurily
a profession. In my opinion, the fact that the words "employment or

vocation" are part of the group of words in paru.(a) of section 5 is not
sufficient to sive "employment” in para, (b)(iii) the same meaning as it
has been held 4o bear in pura. (a).

The meaning of "employment" was arrived at in Davies v. Bruith-

waite (supra) as 2 result of the applicution of the rule of construction

noscitur & sociis. This rule, or principle, was also relied on hy the

appellant. Tt was submitted that +the juxt.position of "employment” and
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"vocation™ has the effect of restricting the meaning of "employment™” to
self-employment, The rule is stoted thus in Maxwell on Interpretation
of Statutes (12%h edn.) at p.239-.

"fhere two or more words which are susceptible of analogous

meaning are coupled tosether, noscuntur a sociis. They are

undergtood to be used in their co.nute sense. They take,

as it were, tneir colour from euch other, the meaning of <the
more general being reslricted to a sense analogous to that
of the less general,'

For the reasons I endeavoured to give above in discussing the meanings of

both words, I am of the view that this rule cannot assist the appecllant's

contention. Doth being general words of wide significance one is in-
capable of restricting the meanin_ of the other. Indeea, as seen above,

each may mean both self-employment and employment by another.

In support of the respondent's contention that there is indication
in the Law that the legislature did not intend to confine the meaning of
"employment™ in para. (b)(iii) to gelf-employment, reliance was placed on
an amendment of the Law of 1954 by Act 9 of 1963. Thisz amendment exempted
from taxation any allowence piid Lo any person in the service of the Crown
which is certified by the Mini.ter to represcnt compensation for the extra
cost of havinzy to live outside the Island in oraer to perform his dutles.

(sec para.(s) of section 7 added by Act § of 1963). It was argued that

O

this amendmeni would have been unnecessary if allowances paid to persons

serving abroad were not taxable, prior to the passing of the Act of 1963,

as profits or gains from employmcnt; that they could only have been taxable
under section 5(b)(iii); that if the allowances paid to them were taxable
so were their salariesy; that since the salaries paid to such persons were
not likewisc cxempted by the Act of 1963 they remain taxable under scction
5(b)(iii)s +that, therefore, this indicates that the legislature intended
"employment' in the section to incilude employment to another or salaried
employment. In my view, this ig 2ot a convincing argument. The snort
answer to it scems to be that the legisluture may have mistakenly assumed
in 1963 that the allowances were taxable. In Simen on Income Tax (op cit),
Vol p.48 pura.33, it is said that "the mere fact that the statute appears
to assume that the existing law lays down a puarticular rule does not in

itself make the rule to be law when the assumption is erroneous.” Phis
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passage 1s supporied by extracts from the Judgments of Lord Radcliffe and
Lord Reid in I.R. Commissioners v. Dowdell O'lahoney & Co. Ltd., (1952)
A.C. 401.  In one of these extracts Lord Radcliffe said (at p.428) that
"the beliefs or assumptions of those who frame Acts of Parliament cannot
make the law.”

I deal now with the argumcnts of the avpellant based on the
amendments nade to paras. (b) and (¢) of section 5 by the Law of 1958,
It was admitted that bofore the amendment, when "employment" stood alone,
para. (b)(iii) applied to persons in the employment of another. It was
argued, Tirsily, that the removal from para. (b)(iii) of all reference to
annual value of quarters, leive passage etc., which, it was said, seem to
be germane to salaried employment, and putting them in para. (c) was
designed to make it clear beyond doubt that the employments being deult
with under para. (c) were of an entirely different kind and specie from
anything that could properly be counsidered to full under para. (b)(iii)
in its new formy; that the legislature intended to remove out of section
5(b) all employments in the seiise of one mun being employed to another
and put them in section 5(¢). I do not think it reasonable to say that
the removal of the provisions from para. (b)(iii) to para. (c) was for
the purpose su_yested. It seems to me to huve been a tidying up exercise
and nothing more. Section 5 (¢), as enacted originally, dealt expressly
with salaried employment, tc which quarters, leave passages etc. are
relevant. Section 5(b), on the other hand, is, as I have sugsested, a
general gweeping up provision. Only the odd case would be affected by
the presence of the provisionsg in question in this part of section H.
The proper place for them to be is in section 5(c) and they should have
been put there from the start. The amendment was, in my view, only
correcting the srror.

Next, it was argued thot the legislature, knowing the interpre-
tation of “employment™ when put with "vocaition”, changed para. (b)(iii)
and put in Yemployment or vocaticu' to make it abundantly clear that in
that paragraph the word "employment' was to mean '"the way in which a man
busies himgelf." This argument hos already been dealt with.

Finally, it was said that scction o of the Law of 1954 assists

the contention of the appellant. The first proviso to sub-section (1)

Y19




- 16 —

of section 6 provides that "in respect of income arising from emoluments
(as specified in paru. (c) of section 5 of this Law) the statutory income
shall be the income of that person for the yeur of assessmsnt." Thig
provision is the basis of what is known as the "pay-as—you-carn'" system.
Other income, as already stated, is taxed on the basis of income for the
year immediately preceding the year of assessment. The p.a.y.e. system
iz, as stated, limited to income from emoluments i.e. to incomes of persons
in employer/émployee relationship. It was argued that in view of the
Peodo.ye.e. provisions in section 6 it could not hxve been the intention of
the legislature, when in 1958 it cnactea para. (b)(iii) of section 5 in

its present form, to include in it any income of a type covered by section
5(0). It was submitted that it became apparent by 1958 that the law as it
stood did not make it clear that persons who were in some employer/bmployee
relationship could only fall under szection 5(c). It was not made clcar, it
was said, because section 5(b)(iii) used the word "employment" only and
would seem at ‘that time to comprehend salaried employment. The legislature,
so the argument ran, realising the inconvenience of that situation (pre-
sumably so far ag it affected the operuation of the pe.a.y.e. system) amended
para. (b)(iii) to make it clear that that paragraph no longer applied to
salaried employment.

Section 6 is a machinery, not a charging, section. The peasy.c.
provisgions contained in it merely provide for a surer and more convenient
method of tax collection, "A machinery section will not be so coastrued
ag to defeat a charge which is clearly imposed.” (vide Simon on Iuncome Tax
(op cit) V.1 D56 para.90). The fact that the p.a.y.e. provisions would
not apply to o case of sularied employment falling within para. (b)(iii) is
not a valid reason, in my view, for saying that, therefore,salaried employ-~
ment cananot fall within that paragraph. Tax in that case would simply be
agsessed on the previous year bhasis. Inaeced, that is the case with certain
emoluments whiclhi, as a result of provisions in para.(ii) of the proviso to
section 5(0)9 are expressly excluded from the p.a.y.e. systenm. It must
also be remembored that the p.a.y.e. provision in section 6 was part of the
Law of 1954 since its enactment and during the time, up to 1958, whoeun there
was no doubt that para. (b)(iii) apolied to salaried employment.

In s»ite of the compelling and, as always, able argument of learned
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counsel for the appellant, no violid reason has; in my opinion, been advanced
for restricting the meaning of "employment" in section 5(b)(iii)° As I
have indicated, I do not ugree that the coupling of "vocation” with Tenploy—
ment™ has the effect of limiting the meaning of "employment" tc self--
employment. It is difficult to believe that a draftsman would select

this roundabout and imprecise method to change the meaning of "employment"
when it could be done by simple and direct language. It is alsc extremely
unlikely, in my view, that the leusislature would deliberately limit the
scope of tax logzislation in tnis way without very compelling reasocn. On
the contrary, it is my opinion that the purpose in adding "vocation' was

to widen the scope of the sweep up provisions in section 5(b) to embrace
any activity not caught by section 5(a) or (c¢) which, though not an

employment, may be a vocation. I think this view ig more consistent

with reason.

In my judgment, "employuent" in section 5(b)(iii) is used in its
unrestricted sense and includes salaried employment. The ambassadorial
salary of the appellant was, therefore, liable to be taxed under this
provision.

If I am right that the appellant's salary is liable to be taxed
under section 5(b)(iii), the assessment made by the respondent was wrong.,
For year of ascessment 1963, it is the salary received in 1962 thoat should
have been assessed, l1.e. approximately four months' salary. Instead the
whole of the salary for 1963 was included in the assessment. Learned
counsel for the appellant submitied that on the respondent's own case the
assessment must, at the very lowest, be varied by deleting the amount of
salary over and above the amount earned during the four menths in 1962,

The contention of the appellant before the Board was that his
salary for 1953 was not liable to tax at all. It does not appear that
it was sought 1o reduce or vary the assessment on any other ground.
Before Parnell;J. the sume position obtained. Before us the question
of the exceszive assessment, if the appellant's salary was faxable under
section 5(b)(iii), was raised during the argument but variation or
reduction of the assessment on tulg ground is not asked for in the

notice of apneal, In the notice of wppeal the contention is maintained
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that the salary for 1963 does not fall for assessment in 1963 or at all.

I agree that the excessive assessment, which will result if my view

prevails, is a matter for administrative adjustment. I would, accordingly,

dismiss the appeal.

ECCLESTON, J.A.

I have read the judgments prepared by my brethren. I agree

with their conclusionsg.

dismissed with costs.

The appeal is,

R

therefore,






