IN THE SUPREME COURT GF JUDICATURE OF JAMATICA
IX COMMOR LAW

SULIT WO, C.L. A. GO7/1984

BETWEEN ASBCGCIATES COMMERCIAL CORPGRATION PLAIRTIFF
AND CENTRAL FIRE & GENERAL TINSURANCE
COMPAITY LIMITED DEFENDANT

Edward Ashenheim instructed by Millholland, Ashenheim and Stone for
the Plaintiff.

Crafton Miller and Mrs. Monica Farlie-Brown for the Deiendant.

Hearing on June 1%, 20, 21 and July 26, 1989

BINGHAM J:

The Plaintiff, Asscéfates Commercial Corporatiom, hereinafter
referred to as "The Corporatiocn™ is a Corporation carrying on the business
of a Finance Corporation in the United States of America.

The defendant Central Fire and General Insurance Company Limited,
hereinafter referred to as "Central Fire"” is & company registered under the
Companies Act of Jamaica, carrying on business of General Insurers, and
having its registered office at 57 Laws Street in Kingston, Jamaica.

In 1979 the defendant company Central Fire had with the written
approval of the Bank of Jamaica extended the field of its operations to the
United States of America where it tramsacted insurance business in varicus
states of that country through certazin recognised agenmcies. Ome of theee
agencies, Auto Dealers Agency was based in Houston, Texas.

Sometime in 1981 the plaintiff company financed the purchase of a
truck for one E and H Truck and Equipment which vehicle was imsured by the
defendant under a -~writter Pclicy of Insurance Ko. C.F.G. 00171-0331
(hereinafter referred to as the "H and H Policy™ which was issued by Auto
Dealers Agency in Bouston, Texas. The effective date of the policy was
13th July, 1981 and it waes stated to remain in force umtil 10th March, 1982,
Under the terms of the said policy entered into between H & H Truck and

Equipment and Cantral Fire it was expressly stated that Loss or damage

(if any, under this insurance) shall be payable as interest may zappear to

bAssociates Commeréial Corporstion, Houstonm Texas,” (Emphasis supplicd).
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On or_ahoq;fj;hﬁ?ecembe;e 1581, the truck“wgs stolen and by

the terms of the_said_policy the sum cf ?SZG,OOQ béing the amount of the
. coverage became due and payable by the imsurers Central Fite t§ thé “

- plaintiff Corporation by_virtue cf the Loss Payable.C1ause previoﬁ;ly
referred to above. “ |

The plaintiff Corporation also fiﬁapced the purchase éf a‘
trailer for one Raul Garcia which was also insﬁred by Central Fire.through
their Houston Agency, Auto Dealers Agency ﬁy a writtenrpolicy of‘lnsurance
No. C.F.G. 00418-19081 {hereinafter called "The Garcigz.Policy“)° This
policy took effect from 2nd December, 1981 and was stated to remain in force
until 14th Octobef9 1982, The'plaintiff corporation was the loss payee

named in the Loss Payable Clause and_ynder the clause which was expressed
rin similar térm§ to that set ocut in the H & H Policy any loss or damage
arising from that poiicy alsc became payable to the plzintiff corporatiocn.

On or about 3rd January. 1982 the trailer was damaged and repaired
Cat a coég,of ﬁS$3764}28¢ which when the excess of ﬁS$500 payable by the
insured RaulAbarcia was deducted and tzken into account, this lsft 2 balance
of US$326&°28¢ 2s éﬁe and payable by the insurers antral Fire to the
plaintiff corporation under the Loss Payable Clause.in the said policy.

‘Thefplaintiff_cprpération through its head office in Chicazgo,
Illincis méderréﬁeated réquests for the settlement of these claims without
,;ény successi:-

By11982, howeve;?'the defendant's ageut"Apto Dealers Agency in
ﬁoustons Texaé had ceased underwriting business onitheir behalf, ne doubt
due to:-

1. HTheir poor performance record for the prompt settiement

of clzims. |

Z, Thefadverse pub;icity whiqh the defendant Central Fire was
-g;tﬁing.ffom‘the effect of ‘a Conservation Order made against
iés éé;ets_inféhgéspate of Hew Y?:k,

The correspondence Exhibits 3 - 5 addressed by the loczal
Aﬁtorneys—atFLaw.gn behalf of the plaintiff corporation to the defendant
Central Fire a;_their;pead:office in Kingstqn and their total irnaction in

:reglying'ﬁb ﬁﬁié édrre5pondeﬁ;e fesulted‘in the filing of this action, the

writ being filad on 20th January 1984.
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The Statement of Claim which accompanies the writ répeats the
catalogue of events which has alféady been referre& to. A4n Appesrance was
entered by the defendant's Aftorneyévat—iaw and served om the plaintiff;s
attornef on 27th January, 1984. This was followe& by the defence whiéh

was served on the plaintiff’s attcrneys on 9th February and which in so

far as it sought to raise a number of complex issues needs to be set out
in its entirety for the sake of completeness.
It avers that:-

"}, The defendant mazkes no admissicn to paragraph 1 of the
Statement of Claim. '

2. The defendant admits paragraph 2 of the Statement of Claim

1, Save that the defendant has knowledge that ome Robert A, Hampton
- and 0.H, Hayes Trading as H & H Truck and Equipment Company
had 2z policy of imsurznce with its asscciated company in Texas
T of the United States of imerica the defendant makes nc
admission to paragraph 3 of the Statement of Claim.

4. FPurther the defendant says that as far as H & H Truck and
Equipment is concerned the dafendant received notification
from one R.R. Foster District Clerk of the District Court
of Waller County., Texas, U.S.A. dated 15th February, 1983
showing that "Default Judgment under Clause No. 8965 bas
been entered against the defemant in & Suit brought by meaingt
Robert A. Hempton and O.H. Hayes /Cemtfal Fire and'General,*fga‘ﬁ“
Insurance Company Limited. .

5. That the settlement of any Claim arising in Texas by

H & ¥ Truck and Equipment must be made in thet state and
settled in the United States where arrangement have been
wmade by the Texas Company for such settlement.

6. The defendant mekes no admissiom te paragraph 4 of the
Statement of Claim but say and which is not admitted that
an attempt to settle a claim arising out of Texas by way of
payment of United States furrency o¥ otherwise to the plaintiff
would be illegal and mull and void and in breach of the

Exchange Control act cf Jamaica.

7. ¥he defendznt mekes no admission to paragraph 6 of the
Statement of Claim and joims issue with the plaintiff thereon.

8. The defendant mzkes no admission to paragraph 6 of the
Statement of Claim and joins issue with the plaintiff thercon.

9. The defendant adwits that the plaintiff had written to it by
"' themselves their servants and or agents requesting settlement
of the sums purported to be payable to it under the lcss

payable clause of the palidies herein befcre referred to in
the Statement cf Claim whereupon:the defendant requewted from
the plaintiff the following: ’

a. A copy of the mertgate deed for each vehicle certified
by a Nogary Public, :

b. Declaration from the pleintiff saying that its legal

“. representative is duly authorised to issue a release
on its behalf for the total claim in each case notwith. . ...
standing what is the balance cwing by their clients.
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Lt

s 4,

c¢. Two separate release with a greed wording between the
plaintiff’s local legal representatives-and the ‘defendent’s
attorneys—at-law towards the above agreement totally
‘discharging the ‘défendant frem any claim whatsoever.

“That ‘the plaintiff hazs not responded to (g) (b) and (e) im

paragraph 9 ¢f the Defence.

Furthermore, the defendant has mo instruction from H & H

Truck:-and Equipment or Garcia tc mske any payment to the

plalnt{ff ‘arising cut of any claim by them in Texas against
the defendant although such a claim zgainst the defendant
in Jamaica would be null 2nd veid.”

The Defence then ended by seeking relief by way of an order for

costs.

From the Pleadings the fol1¢w1ng issues are 1denulf1ablea

lﬂ

3.

[ '-‘ ez

Was the plaintiff by virtue of the Loss Payablm Clauae

(..t

- I | P Jomran of "*. NS [
an assignee of anyLﬁenefit résulting from loss or damuge
incurred by the insured under the policies of insuraznce in

respect to both vehicles?

. If so, what was the legal effect of such an assignment vis a

vis the plaintiff and the defendant?

If the effect of the Loss Payable Clause created the assignment
in favour of the plaintiff did the plaintiff corporation by
virtue thereof have the capacity to launch the present
proceedings on its own?

Was the .illegelity raised in the defence in relation to the

policy contracts sustainable?

Although from the pleadings the Defence sought to join issue in

almost every material area of the claim, it was admitted that these were two

valid claims made by H & H Truck and Equipment and Raul Garciz in respect of

the sums as set out in the Statement of Claim.

it is further admitted by the defendant's attorneys .in their

letter of July 31, 1985 addressed to the plaintiff’s local attormeys

(enclosure 17 of the Record) that the pelicies of insuramce relating to the

two claims were underwritten by the defendants representative Kenneth Goree

of Auto Dealers Agency, 811 Nerth Loop West P.C., Box 7339, Houston; Texas

77008.
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The phopqsta;_copies_pf both policies, Exhibits 1 and Z in the
'séction:peadgd, “LbssfPayable=éléuse“ fecitéd tEat:l

l;.lfhesef;olicieé wéfe underéiitteﬁlﬁy A;to_ééalers Agency
in Houston, Texas. The signature of the duly authorised
representative is not quite legible,, but there is no

,-_eviﬁgnce sﬁggesting that the represenﬁative who prepared

‘these policies was not duiy authorised to do so.

2, More importantly both policies scught in the abovermentiomed

clause to state that "Loss or damage, if any, under this insurance

shall be payzble as interest may appear to Associates Commercizl

Corporation, Box 20668, Houstom, T.X. 77025,% (Emphasis supplied).

As the policies were frepared by the authorised agent cf the
defendant: théceffect of this provisionm in the Loss Payable Clause, therefore
amcunted to actual ﬁﬁffce to the a2gency and their principals Central Fire
that iﬁkeﬁent of any claimz, resulting frem logs or damage to these vehicles
that the plaintiff corporation had been assigued ;he benefit of such sums
as would aécrue under the policies and dirécted tﬁat such suﬁs payeble in
settlement of any claim "shzll be pay=ble eﬁc" to the plaintiff ccrporaticn
on the basis of the evidence contained in Exhibits 1 and 2, therefore ome
can cénciﬁde without more that the plaintiff corporation was the party
entitled to the begefit under both pelicies., As there is mo evidence that
up to the present date they have been paid any sum either in full or, partial
séttleééﬁt of these twc claims, they had a right and an entitlement ¢ dring
the present action.

The lawsAgoverning assignees is clear in this regard. Although
in practice the assignorxor principal creditor is usually the proper plaintiff
thére'is nbthiﬁg toApieclude'the'assignee from suing in his own ﬁame having
regard to the nature of the assigmment, as in this cas# where the benefit
of the pclicies En event of a loss was from the cutseét’ assigned to the
plaintiff cofb@ﬁfaﬁion axll"& this fact was éné of which the defendants, Céntral
Fire haa actual noéice, In my oﬁihion, thiqf%%fficienf to operate as an
-out and out transfer of the bemefit accruing from the.pclicies as the
ownership ih the subject matter to which the two piclicies related remained
vested in the plaintiff corporation until the sums borrowed to acquire the

vehicles in question had been fully repaid. This aspect of the matier is of
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iﬁportance‘as?if puts‘paid‘tc the various. allegations faiged in the
pleadings asjgbﬁ
1. The unsatisfied default judgment obtained by H & H, Truck
and Equipment against the defendant company in‘Iggasgym
2. The claim made by Raul Garcia upon.the defendant company
for settlement.

It is my considered opinion that on the basis of the evidence
contained in the Loss Payable Clauses of both pelicies, the‘defendant:company
Central Fire was thereby estcpped from any conduct on its part im seeking to
negotiate a settlement with anyone cther than the plaintiff’s having regard
to the conditions so fully set ocut in the Loss Payable Clause in both policies.
It clearly made them aware of the fact that:-

1. The plaintiff corporation had a vested interest im the two

vehicles and in like manner any benefit accruing from the
" policies of insurance.

- 2. That theyfgould not safely dezl with anyong,else in relaticn
to settling any claims resulting from loss.or damzge other than
the plaintiff.

In sc far as the question cf illegelity: ralsed in the defence is
_ concerned in my opinlon thls argument is totally w1thout metit and is
partlally anSWered by the défendants OWI correspondence of 31st July, 1985,

. as well as by the letter from Bank of Jamalcalsettlng cut the terms under
which the defendcnt.éentrul Flre wae permitted to extend their operations
‘abroad to the United States of America (Exhibit 6 . In answerlng the

i rewritten request for further and betterxr partlcularg in the letter’ of

3lst July9 1985 the defendant s attorneys had thls tc say in rbferrlng

to the two pollc1es at paragzaph 2,

2. Under Paragraph 6
‘{No Exchange Control approval was sought and given im
‘,frespect of this. transaction as. thu unéerstandlng between
- the Texas Agency wag,. that 21l claims arising out cf any
. policy .issued from»Texas would: be, settlcq in the U.S5.A.
~where all arrangéments: were in place.’™
In this regard, therefore, it was clear that the two contracts

in their entirety, had a substantial foreign element as not only werec both

negotiated in a'.foreign state between insured persons residing there



7.

and with an ggﬁhgy_also situgged:in that state; ?FF"it had no substantial
connection with tﬁe principal cémpany Central Fire in Jamaiéaslthat.is
{apg;t from such bgpgﬁits that would'flow from forgign‘exchange femittances
resulting from any pgofits thaf might have come from the operations being
~conducted in the particular foreign state.

| In so far as there is am allepation at paragraph 6 of the defence
as to¢ aniillegality_making the said contracts entered into veid; one needs
to be reminded that the provisions of the Exchange Control Act are not
intended to strike down contracts entered into between parties ;g;édent in
Jemaica and those resident abroad, or to render for that matter such conépacts
veoid or ugenforceableu The policy mechanism of the Act is omne aimed at
contrcelling the movement of foreignexchange'éutflows'lest the flocd gates if
left unchgcked may result in causing untold disaster and ruin on the economy
of this cogntry. Such penal provisions as were veferred to by Learned Counsel
for the defendant namely Sectioms 7 and 8 of the said Ac%, are directed

not at formaticn of such contracts but at thedr perfermance. There is a

wealth of authority in support of this statemeht of which it is only necessary
te refar to two cases:i~-

i. Watkins vs. Roblln {1564 8 J.L.R. 444 per. élctun of Douglas J.
at page 446 = J and page 447 F -~ G

2. Barbara Grant vs. Derrick Williams Civil Appeal 203/85 unreported
dudgment of Court of Appeal of Jamaica (Kerr, Carberry and White,
JJA) delivered on 25th June, 19&7.

Needless to say, there is nothlng_lh'this claim fo even remotely
suggest that the plaintiff was seeking to breach the terms of:the letter of
authgrity from the Bank_of Jamaica. Indeed, the Telex of 7th June, 1983
(Exhibit 4) sent from the plaintiff's corporatlon head offlce in Chlcago,
Illinois to the defendant Cemtral fire in Jemaica was most explicit in

stating at paragraph 2 that:
- "If you wish to pay in Jamsican curremcy, we will accept
. _such monies for use in Jemaica at the parallel market
.~ " rate of $2.7C Exchange. ' If vou wishito pay in U.S.
| Currency, it is necessary for you toaapply to the Bamk
- of ‘Jamaica for comsent to obtain the currency as

¥r. Ashenheim has instructed.” (Emphasis suppiied).

It is.difficult to see in the light of the above that any basis
exigted fdf?tﬁeJdefence o contend that there was jllegality arising cut of
the negotiations at a settlement of the cl;ims or in what:the Statement of

Claim sought to allege in the pleadings.
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This leaves for determlnation only two romalnlng issuzc both of
which do not present ‘much difflculty. Granted tbet‘tbese contrects were
enteraed into abroad and thet -the clalms contemplated that settlement would
have beén made 'in the United States of Amerlca in Anerlcan currency can g
‘tHe plalntiff ncw seek recovery by way of a suit 1aunched in the Jamaican
‘Courts? *‘The answer to this questlon must clearly be 1n the afflrmatlve and
R sense

needs only commen={ for its understendlng as if this were otherw1se then every
deafulting debtor would seek to obtain a benefit end then transfer their
assets or themselves to some cther local1t; than wbere the contract was
performed or the debt incurred beyond the reach of their creextorse As
Learned Counsel for the plaintiff contended in his opening remarks and in

my view quite rightly so, a creditor has the r g.t to seek cut his debtor
wherevér he may be 1ocated and to bring an actiovn in the stat e whete he may
be found, to recover the debt due to him, Counsel for the cefendant has not
reought to argue to the contrary,

" The evidence here is that Jamaica is5 where the defendant coepany
{resides'end carries on business and in my opinion that is gufficient euidence
: to found jurisdiction for the claimto be Iaunched here. Moreoverp-there is
'further evidence that the defendant companylhes assets situatéd here against
which execution can be 1evied if there is no settlement of the debt. This

" in my view is sufficient to dlspose of that question.

I now need to mention in passing that the argument reised by
Learned Counsel for the defendant in relation to the Conservation Order
(Exhibit 8) is in'my view of ne relemance to this present proceedings. Ewven
if I am wrong in 80 concluding, in any event'the effect ot-the Orde;;is a,
question of foreign law, which falls tc be determlred as a ques*1on of fact to
“be proven like any other issue of fact° The onus of nrocf here rests upon
the party introducing this issue to adduce such_eyidence-tofestablish the
meaning and effect of the said Otdcr, in this cesebthe‘de52ﬁjant: uihey

:ﬁaﬁing failed to pro@uce.such-proof the document (Exhibit.é) even if relevant

ias in the absence of such proof no evidential value. -

,r. .

in conclusion and for the reascns that I heve sought to set out
above T hold that the plaintiff hed the capaclty to brlng the present action,

That the Court had the jurisdietlon to heax apd determ:ne the matter, and

that the evidence adduced on behalf of the p1a1nt1ff co 5poretion and in
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pafticular thé‘reliaﬁce which I.have“placed upor: the Loss Payable Clauses
in Exhibits 1 and 2; the pléiﬁtiﬁf iéxentitled tc succeed on their claim
and judgment is acdérdinéiy gﬁﬁéfed‘in their favour.
_Thié.leaveé me with_one'final question -and that is the sum which

is to be ewarded to the plaintiff. In this regard;;tbere;és no difficulty
as to the principal sum as when the two amounts relating . to the claims made
on the defendant compaﬁy are quantified this'realisedga,spm;cf‘US$29?264,28=

There is @ further claim for intéfes; on the. sum recoverable under
~each policy claim calculated at the rate of 177 from the date of the = _ -
'respectiﬁe claims made on the defendant company to the date of the filing
Of the writ. This whex; caleulated amounted to U$$10,531.16. When both
these amounts are quantified it results in a total sum_rgcqverable under
the claim of US$39,795.44. The matter does not hoyever, end there as the
Statement of claim alsc sought an award of interest at the samé'commercial
rate of 17% on the total claimhas from the date of filing of the writ «o j
jﬁdgment or payment. Learned'C5uﬁsel for the defendant has not sought to ) !
<challenge this head of the claim. As it islsﬁmmercial transaction had the
 respective claims been settled ﬁromptly the plaintiff corporaticm would have
"been able tc reinvest these sums earning attractive rates of interest in
the region of 17% as is the unchallenged evidence of the office Manager at
the Houston Office, Rick Stautmeister. Such a rate appears tc be reasonable
and is allowed. |

The énly remaining question left for determination is as to in what
currency qught the Judgment tc be awa?ddd? Thesplaintiff cerporation having
elected to launch their ciéim in the Jamaican Courts it would at the outset
appear to me that any aﬁé;& dﬁght'to”be in Jamaican Deollars following a
conversion from US doilaf; having'regérd'to the prevailing exchange ratgz as
at the date of tﬂe 3pégmént; g

Learned Counéelléor the plaintiff has contended that the award
cught to be .mac'ie i;:i [;S dollars’ that being the currency which governed the
contracts entered into by the insured persons and that currency being the
currency in which the fiaiﬁtiff generally operated and with which they had tke
closest‘conneqtion, gﬁé award ought to be made in that currency. He cited
~in support of hls argﬁﬁ:xél:ﬁt two’ aﬁthéi’i_ties namglys=

.
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1. The Despina R and Folias [1979] 1 AER page 421.

Z, BSociete Francaise Bunge S.A. vs. Belcan N The Federal Hurion
_[19857 3 AER 379.

The first of these caéés, a judgment of the House of Lords; as well
as the second; both support Counsel's argument for an award to be made in
United States currency on the basis othat on the evidence:

1. That currency was the currency by which the contract

was governed.

2. That currency had the closest connection to the contract.

In the light of the above, it follows that once thigi%gtablished
following the dictum of the House of Lords in the Despina R (to which the
headnote at page 422 (c - e) refers), a English Court has ijurisdiction to

make an award in a currency other than sterling.

As both cases sought to a2pply Common Law principles to the
o respective claims, it follows therefore that these principles are of equal
application to this caseand judgment is accordingly entered for the plaintiff -~ .
in United States Dollars; such sum being the émount of $39,795.44¢ with interest
AL 17% calcuiéied on #29§2é4.2%éjffoh:£he date b% seiviée;ofﬂfhé‘ﬁiié to Ecdé&
and costs to the plaintiff to be agreed or taxed.

Usual stay of execution granted for six weeks.




