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IN THE SUPF.fl/1E COURT OF JUDICATURE 0~" JA.¥_,i1.IC1-1. 

IN EQUIT">I 

SUIT NOe E410 OF 1992 

BET'tl.EEN OrffiN ATKINSON APPLICA!-IT 

ANJD J!.u-l...XINE ATKINSON RESPONDENT 

IN THE li'IAT1'ER OF Tl:-ffi tu1.l"K.t'TIED WOl"J.EN ~ S 
PROPERT.i ACT~ 

A-'KID 

IN THE MATTER OF QUESTIONS BET~~EN 
m\TEN ATKINSOU lillD J:f.u~XINE ATKINSO~J 

CONCERNING O"W"til"ERSHIP 0£' PROPERTY 

Gordon Steer instructed by Chfu-ubers .. Bunny & Steer for Applicant 

Miss Hillary Phillips and filrs. C. Beecher·-· Bravo instructed by 
Playfair 5 Junor .. Pearson & Company for Respondent. 

Heard~ November 3 & 4 ,. 19 9 3 
January 11~ 12? 13~ 14~ & April27~ 

1994: 

LANGRIN 11 J. 

By an Originating s~~ons dated 13th Noverober, 1992 the 

applicant OWen Atkinson sought orders o£ the Court under the Married 

Women's Property Act declaring the respec-tive interests of the parties 

as under;; 

1. Wnat is the respective interest of the applicant 

and the Respondent in premises kno""'n as Keel Cottage 

Lot 2 .. Maryland" Jacks Hill in the parish of Ste Andrew? 

2. What is the respective interest of the applicant and 

the Respondent in Combined Industrial I1ssociates Limited 

and Atkinson Manufacturing Limite~? 

3~ What is the respective interest of the Respondent in 

respect of the Leyland truck licensed No.cc."142Ao 

On the 23rd Aprilr 1993 the Respondent by a similar Originating 

Summons sought the :follo'! .. dng orders:;--

1. That the Respondent !•1axine Atkinson is enti tlec t0 

100% interest in the company known as Combined Industrial 

Associa·tes LimiteC. inclusive of the company~ s in·terest 
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in 7 8 3/4 Hagley Park Road" and Sid don 11-tkinson Truck. 

2. That the 150 shares in Combined Industrial held by the 

Applicant are held in trust for the Respondent. 

3. That the Respondent Maxine Atkinson is entitled to 

100% interest in 2! acres of land on Skyline Drive in 

the parish of St. Andrew registered at Volume 1102 

Folio 890 of the Register Book of Titles. 

4. That the Respondent Maxine Atkinson is entitlec to 

100% interest in Subaru motor car registration No.6323 AT. 

5. That the Respondent Maxine A-tkinson is entitlefi to 50% 

interest in property known as Keel cd:.tc:.ge Lot 2 9 l':lar}Tland, 

Jacks Hill, St. l~'1drew registerec-: at Vclume 1122 Folio 995 

of the Register Book of Titles. 

6. That the Respondent 1-la.xine Atkinson is enti tl.ed to 50% 

interest in Apt. 4 Chelsea Apartment 6 ·- 10 Chelsea Avenue" 

Kingston 10 in the parish of St. Andrew. 

7. That the Resj?onfl.ent Maxine Atkinson is entitled tc· a 

Sony Trinitron Television set removed from the :re.atriiD.onial 

home. 

8c That a valuation report cf the premises referred to in 

clauses 1" 3 3 5 and 6 be taken .. or alternatively that 

a val.uation agreed upon by the Ap~~·licant a.nC. the 

Respondent be taken and that the Registrar of the Supreme 

Court be empowered to sign any cr all C:.ccuments to effect 

a registrable transfer if either yarty refuses or is 

unabl.e to de so~ 

I will deal first with the relevant law relating to the issues 

and then with the facts. 

The scope cf the application being procedural nnly is limited. 

In this case I am concerned with what the respective shares 

cf each party in the property is and not <.-;rhat it ouah·t. tc beo I am 

not concerned with any question whether it is :fair that the property 

should be wholly cvJnec by one or the other or what the fair shares 

would .be. 
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In situations 1111here property is transferred into the joint 

names o:f husband and '"wife two propositions of law c.re genera11y 

app1icable .. The first is clearly stated in Cobb v. Cobb 1955 2 AER 

696 that prima facie the parties are to be treated as beneficially 

entitlec in equa1 shares~ Lord Denning M~R- in delivering the 

judgment c:f the Court had L~is to say at p.698~ 

"~····· ~n1en both husband and wife 
contribute to the cost and the 
r-roperty is intended tc· be a 
continuing provision for them 
during their jcint 1ives., the Court 
lean tm>11ards the view that the 
property belcngs to them beth joint1y 
in equal shares. This is sc even 
where the conveyance is tru~en in 
the nru.-ue of one of them c·nly and 
their ccntributicns.to the costs 
are unequal~ and a11 the more sc 
"ir<hen the proper-ty is taken,. as here 7 

in their jcint names and was intended 
to be owned by them in equai shares. 
The legal title is in them both jointly 
and the beneficial interest is in 
them both as equitable tenants in 
ccmmcn in equal shares." 

The second is that where there is a common intention as to 

whcm the property is to belong or in what definite shares each 

should hold is ascertainr=Jrles effect should be given to that intention. 

Lord. Upjchn~s chservation in Pettit v. Pettit 1970 AC. 77 at 

~.813 are pertinent~ 

111 But the dccwnent maybe silent as tc 
the beneficial titl.e. The property 
maybe conveyed intc the name of one 
or ether or into the names of bct."'l 
spouses jcintly in which case parol 
eviGence is a6-uissible as to the 
beneficial cwnershir that was intended 
by them at the time cf acquisition 
and i:f, as very frequently happens as 
between husband and wi£e 9 such evidence 
is not :fcrthcoming~ the court maybe 
able to draw an inference as to their 
conduct. If there is no such available 
evidence thens what are callerl the 
presumptionsccme into pl.ay.~ 

·v.nere the evidence shc't>.i'S substan·tial contribution whether 

in moneys or services or both ... the :maxim 'Equality is Equity' 

is ai_;plicable. 

In Jcnes v. Jcnes >{1990) S.C.C.A. 19/88 Juf:.gment March 8., 1990. 

Rowe P. in delivering- the judgment cf the Court hac: this tc say;; 
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"''l'he la\>J applicable to a case c£ this 
nat1:.re is well settled. Where husLand 
and wife :i)Urchase property in their 
joint names intending that the property 
should be a continuing provisicn for 
them both during their joint lives~ 
then even if their contributions are 
unequal 9 the law leans towarcs the 
view that L~e beneficial interest is 
hel~ in equal shares." 

In ~ixon v~ Nixo~ {1969} 3 AER. 1133 Lord Denning M.R. in 

his judg.m.ent had t~is tc· say; 

1985. 

to say;; 

"·~o··· If they acquire the shcr: a.nc 
business after they :marry -- and acq-uire 
it r)y their joint efforts ~ then it is 
their jcint property no matter that it 
is taken in the husband® s na.rne o In such 
a case when she wcrks in the business 
aftenvarC.s 3 she becomes virtually a 
partner in i-t ~- so far as the twc of 
them are concerned~ and she is entitled7 
prima facie~ to an equal share in it." 

In Josevh v._Jcse~ C.A. 13/84 Jud<_;1nent delivered October 30" 

Carey J.A» in celivering the judgment of the Court had this 

"In the absence of exrress ag-reement 
en the part of the spouse: the Court 
will presu.'!l.e cr impute that having 
jointly contributed they intended tr.J 
share equallyo That proportion will 
be alterec only where either the share 
can be precisely ascertained or the 
contribution is trifling.~! 

I now turn to examine the facts~ applying the relevant 

principles cf law. 

In addition to the usual affi~-'!avit evidence adduced by both 

:parties they have subjected themselves to cross-exa....'llination. Arart 

fro:m this there was very little independent evicence to illuminate 

the diametrically opposed evidence presented by the rarties themselves. 

~'\>nat has been established. is that the applicant and the 

Respondent beth attended Glenmuir High School and had been intimate 

friends since 1974. The applicant attended the Univer~ity cf the 

West Incies and pursued a Natural Science C.egree "'1here he graduated 

in 1978 and then went to work with Alcan Bauxite Company Limited¢ 

The respondent left school in 1975 and was employee as a Secretary 

with Mutual Life Insurance Ccm~anyo She later became an Unden~iter 

with a basic salary of $14 7 000. By 1979 she was earning $16 1 000 per 

annum plus allc;;'llances and then went on to greater heights in the 
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Insurance Industry :ty joining -the million cellar rou....-nc. table. 

Frc:m the outset the Resr:onc"lent hac develc·ved a very cbvious 

inclination to the business world while the applicant hac demon-

strated an intention of .::_)ursuing an acaG.emic career$ In 1981 the 

Respondent purchasec, a Leyland truck at a cost cf $65w GOO by obtain-

ing a lean from Bank of Neva Scotia in addition tc her personal 

savings. The applicant cont:enels that this was their first joint 

venture frorn. their jcint savingso The responcent remains adamant 

that the purchase of the truck markec the beginning of a personal 

successful business career~ 

The _r;arties were marrieC. in !<larch 1933 anG. the decree a.J.~solute 

was granted i:n July 1993. The marriage lasted fer 10 years. 

Y..EEL COTTl1,.GE -· VOL.ll22 FOLIO 995 

Keel Cottage was :;:;urchased in the jcint names cf :t~oth rarties. 

A deposit of $16000 '!j\Jas flai~ to the Attcrn2)7 S t'y the Resp(::nd.ent in 

respect cf this pr~Jperty while the applicant .£->aic the :monthly mortgage 

r:aym.ents of $2500 as a sal.ary deduction. Neither I:'a.rty has contested 

the issue concerning the beneficial ownership c,f the Keel Ccttage 

prcperty. Acccrdingl.y, I hclc"!. that the beneficial interests be 

apportioned between them in equa1 shares. 

2 ~ ACRES OF LAND ON SKYLINE DRIVE 
ST. llliDREW VOL~lli 1102 FOLIO 890 

The Respondent ceposed in her affidavit that in 1987 she 

purchased frc:rn. Nationa.1 Cc.mmercial Bank 2! acres cf lane in Skyline 

Drive .. St. Andrew fer $15,000. She raid the ~rice in fifteen equal 

monthl.y installments after which the title was transferred to tl~eir 

jcint names because she intended to use the title as security for 

the investment by Ccrobined Industrial Ccm~any Limitec. The Applicant 

made nc contribution towards the purchase of the land but she believed 

it -v.Jould be more convenient if the title was in the jcint nmnes 

of the applicant and herself to facilitate the com:r;any~s investment. 

The cross~examination of the applicant revealed very little§ 

if any kn.owl.ed;-e by him o:t the whereabouts cf the rroperty al thcugh 

he signed the agreament anc transfer~ It is indeed.f cf some sic;nifi-· 

cance that the a~plicant made no reference tc this property in his 
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application to the Courtc The inference is clear that the Applican·t 

made no contribution to the ac>ql.J.isition cf this property and hence 

there ,.;as nc common intention that the Applicant should have a 

proprietary interest. 

In Lynch v. ~ynch 36/89 {unreported} Carey JAe in his judgment 

at page 10 stateu~ 

"It is nv"'Yl a :fact -;y£ mcdern economic 
reality that m.uny build.:i.ng sccieties 
require as a matter of policy the 
names of husband and wife to be jcinec 
as parties tc the mcrtgage loanon 

I hold ·tha·t this :r;roperty was purchase(. solely by the Respcndent 

and the Applicant.: s nan1e was placed en the title for convenience 

onlyo There is therefore a resulting trust in favour of the 

Resi:)cndent which has net been rebutteC.o 

CHELSEA APARTI,iliNT (NO o 4) 6 -·· 10 CHELSEA 
A~N~w KINGSTON 10~ STo Iili~~~. 

'I'he a_;;,_?licant purchased t.."lis property at a cost cf $320.000 

in January 1991 when the marriage had broken d.C"'i.vlL A deposit of 10% 

wa1® :m:ad.e with the rest of purchase price secured en a mortgage from 

Mutual Life Insurance Company Limited. The Respc;ndent~s name was 

never put on L~e title and there is n0 evidence that she mace any 

contributicn to the purchase. It appears that the Applicant~s 

mother was assscciated with the purchase. 

The Res('cndent c:>ntends that the sum which was paid as the 

deposit came from the husiness and so she is entitled t~ a 50% share 

in the prcperty. I cannot accept this submission when there is no 

evidence tz) support it n 

I held that the Res;Foncent has no beneficial interest in 

this :property. 

COMBINED IliDUSTRIAL ASSOCTATES LTMITED 

The evidence was clear, in my view 7 that both parties were 

in a jcint venture to secure f&-nily assets for the joint benefit cf 

themselves anc their b~ree children. Beth \vere involved in the 

ne9otiations and :financing as well as the management c:f the company. 

There was obvivusly conduct frnm which their intenti0n cculd be a&eer-

tained such as that the assets were intended as a cc,ntinuing provision 

fer them during their jcint lives. 
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Trucks were acquired to haul gasoline pursuant to a lease 

agreement~ as well as ether businesses conducted under ~he umbrella 

of Combined Industries$ While the C.ominant Lusiness rartner 

ar:pears tc be the Res;;onC.ent., the ventur-es undertaken by the company 

all appear to be jcinte In the furniture v.nd lubricating enterprises 

the Applicant made sisnificant ccntributions. 

By 1985 there ~V"ere 3 children of the marriage and the ccmpany 

was inc<:::rporated on the 21st I•1arch 6 1985. Beth parties si9ned the 

Articles of Association and each of them was issuec with 150 sharese 

It ar;.;?ears that they were the only shareholders but there is no 

evidence as to what were the assets of the company or its valuee 

The applicant in tlds case cc,ntends that he is entitle<."'. to 

vne half the interest in the asse·ts c:f the company en bvo bases~ 

(1) His (}ircct con·tribution 

(2) His U..D.paid assistance .in the business¢ 

The Respondent claims that she owns the ~whcle beneficial 

interest cr some lesser pcrtion. For the Respcndent"s claim to be 

valid. it must be en the basis that by virtue ·C:f contributions made 

by her towards the purchase of the shu.res there was anc1 is a result-

ing trust in her favour~ Because there was no evicence relating 

to the purchase cf the shares save that the respondent was advised 

by the then Girod Balli~ to fcrrr, a company I am unable to determine 

what direct contribution. if any if 'qas made by the shareholders in 

this company. In these circumstances ·the maxim s equality is equity • is 

a:;?pliec,. 

The l-!..pplicant ~ s emplo:y"'m.ent at Firs·t Li~e Insurance Company 

was terminated in 1986 and he joined the company and manased the 

business. The Respondent deposed that the Applicant is a very good 

technical person to meet ;-3.eadlines. Under cross-examination the 

Respondent saiC. "I left the administration cf the business to him. 

and things like going to the bank was in his portfolio~ We live out 

of the business, ran the heme and support the children."' There was 

an admission that the Ap:plicant was no·t r:aic a salary. That being 

sc was he ·therefore acting to his detriment? 
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78 3 4 Hag1ey Park Road which is the :major asset of the 

Company was bought in 1987. One of the cars in the company • s n&""ne 

'ivas so1d to :pay the dcposi t. The ccnstruction of a plaza en the 

~remises was startec with financing which came from Girod Bank. 

Other loans in respect cf the construction were receivec from 

George and Brandy, Naticnal Commercial Bank, Workers Ba~~ and 

Century National Baru~o The Ar::plicant is a party to .al.l those loans 

and beth parties are responsible fer the repay"ment of the loans 0 

The matrimonial heme which bel,:-mgs to bob.":!. parties was ~ut up as 

a security for these premises. The construction cf the plaza at 

Hagley Park Read a~pears to be wholly financed· through loan& Undertaken 

by the parties. 

The authorities clearly she:-v;r that where hus.l::anC'. and wife by 

their joint efforts acquire property which is intended to be a 

continuin0 provision for the whcle family b~e ~rc~er inference is 

that it belcngs to them jointly" Against the background t_nat they 

bot_n :made contribution by the securities ~'li'hich they have put up the 

proper inference is that they hold in equal shares6 What the 

respondent is cverlcoking in this case is that apart from any 

financial contribution and services rendered by the applicant~ 

there is the persGnal. financial. obligation under a mortgage or loan 

security~ If there is default in the repayments the Ar>;?l.icant 

could Le sued at the c~pticn c::E the lender :for the arrears. Such a 

situation could alsc arise under the powers cf a mortgage where 

there is a shortfa11 in the cutstanding lean due under a mortgage. 

Harmony between the parties has been displaced l)y discord 

and so by January 1992 the applicant left the matrimonial home. 

By then the actual construction of the plaza appears to have been 

ccmpleted except for the fixtures~ Further~ an injunction was 

ordered against the applicant in Septe~~r 1992 which restrained 

him from interferring with the business. There are now 24 sho;;s 

in the Plaza with 14 shcps being rented for a total of $82 3 000 per 

mcntho The Respondent occupies 3 shcps and the rest cf shups are 

unoccupied. 
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The Ccurt is being asked tc deprive the Applicant of any 

benefit :from the i.1Dprovements ·to the prcperty after his departure 

from the matrimonial home in 1992o This I have declined to do. 

It would be unreasonable to divest him cf any share in the property 

while at the sa111e time retaining his lia.bility under mortgage and 

other securities which have net been discharged. 

The Respondent allotted 200 shares to her E:l.Other in trust 

fc;r her in January 1993 in order for her to assist in conducting 

the business after the departure of the applicanto It was submitted 

that the articles provided that. shares should not be issued. before 

they are offere(:2 tc the cri·ginal shareholders, This was not done 

hence the criginal shares were wrcngly issued. A.gainst this back­

ground I held that the additional 200 shares were unlawfully issued~ 

It ar,pears that tiJ.is C(";m:pany has incurred a C·::'nsiderable 

a.111cunt of c1ebt.7 some cf ivhich are unsecure0. I recom.TUend that a 

:;:;roper auci ting be done t(• ascertain the true financial sta.te cf 

the company. 

In a letter written by the Resrondent anc sent tn the Applicant~s 

mother the Respondent asserteC. as follcws~ lliEverything is 50 - 50 

while Junior was in the business but he left it in a bankrupt state." 

Under cross--examination by .Mr ~ Steer 11 the Ap:;::;licant' s l\.ttorney u the 

Resi_x.:ndent boldly stated that the content of the letter was true. 

Hence I am fortified in holding that both parties cwn equ<3.l shares 

in the com~any~ and by extension in 78 3/4 Ragley Park Road. 

1991.; 

ATKINSON)S ~~~lli,mNT COF~l~~ 

This con:rpany 'k<~as inccrporate,o:. in 1990 but ceased tra::d.ing i:n 

There is no evicence cf the respective sharehcl.din;- in the 

company. 

LEYLlti:1D TRUCK 

This truck was sclcl _prior to commencement of the proceedins-s" 

presumal:;ly tc offset some cf the company~ s debt. 

SONY TRINITRON TELEVISION 

This evidence reveals that there were t\1C televisicm sets 

cwned jointly by the parties anc1 the applicant tock .one ~?hen he was 
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leaving the matrimonial heme. 

tc keep it and I sc; held. 

In the circumstances he is entitled 

SUJ3illiU 1.110TOR C2ill 

The car '~<1fas first :;)urchasef, in the Respondent~ s name but 

subsequently re-finance(: in the names cf beth :r;-arties. The :motor 

car was sole recently in a pul;lic auction .. 

asset cf either ~artyo 

It is no lcn.ger an 

For the reasons ';]i ven I make the fcllcwin'; ceclarations ~ 

(1} That the beneficial. interest in respect cf Keel. 

Ccttage ·- VG1.1122 Fclio 995 be appc·rtioned :Cetween 

the Applicant and Resr::cnS.ent in equal shares. 

{2) That there Le a resulting trust in favour of the 

respohC.ent. concerning the 2~ acres of land en 

Skyline Drive 7 s·L P._nC.rew registered at Volume 1102 

Fc~lic., 890 0 

(3} That the resr:ondent has p.:.:) beneficic.l. interest in 

respect e:f Chelsea J.j.partment; 6 ~ 10 Chelsea Avenue, 

Kingston lC~ St. Andrew. 

(4) Concernins- Ccrnl:inef. Inc,ustrial Asscciates Limited., 

I hcl..C. that beth parties own e9!!_~-! shares in this 

com:[.:an}T o Further the ?.'.tdC.itional 200 shares issued 

tc' p,esroncent • s Idother in trust fer her 1'ias unlaw~ 

fully issuef1_ and I crder its revccaticm. 

{5) That in respect of declarations 1 an·:':. 4 the r_::roperty 

be valued and that each :;;;arty be at liberty to 

:purchase the share of the ether with the respondent/ 

wife having the first cption to purchase the shares 

of the .srplicant. 

Alternatively~ 

(6) That the prcr,erty be sold at public auction and 

the net proceeds };e civided as at (1+4) above. 

(1) That in the event of sale at (1} above the Registrar 

be e..u.powered tc sign a transfer if the respondent 

fails cr is unal:;le to c.c sG. 

( 8) That there be nc or.-=.er as tc costs o 

It no;;'l remains for me to thank Counsel en both sides f.:.::r 

the invaluable assistance which they have given tc the Ccurt. 


