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BEFOan f*ThégHonL]Vr. Justice Rowe, . PreSLdent
._Thejﬁcnb;Mro_Justlce Wright, J. Apg_j___ o
- The-HQn;;M:,_Ju=t1ce Dowuer; J A, c{ag.) o

BEWWEEJ_}~4* -?Taé AT”ORNEY GENERHT | - |
o ©sPL. coms, ANTHOﬂY c0? LLff¥ fDﬁEEN§ANTS/”,
S - seemiants

f'AND- 1j_+9l:taAﬁTﬁbmygﬁicHAﬁbs?'];J_{gilﬂﬁ;i,PLAINTIFF/
. FESPONDENT

R.G. Langrin, 0.C.., ~and. Wendeil Wi lklns fcr ampellanto.._

. Sylvester Morris Lor'respondent

February 19;&
9th March 1987

 POWE, DP.s

) _ No one aovlled for an amendmapx €5 the wrlt or the
'_ statement of clalm 1n sult C L, 1979/P201 but Patterson Jo,a
  bas1ng hlmself umon the dlctum of Bowen AQJ 1n Cronper

...-—...-.-h-m.m

Vs Smlth [1884] 2u uh D 7@0 at op,_Tlﬂ 7110 exerc1se& hls

'ydlscretlcn to amenﬁ the statement of clazn to cure what he ;_fﬁ7”

-3had eavller founo tc De a Fatal on1551on_fr0m the pleadlngs,

o Whe de‘andants/anﬁellants promptly souch+ and Obtalned leaveiﬁfi“”’J

to' appeal 5_after bearlnc counseT on’ both -31des we allowed-




2° _

the aepeal, set a81ce the order 1n the court below and :
entered judamene for the appellants wzth costs aqalnst the

respondentﬂ‘to be agreed or taxed "mheee are the reasons

for allowznc the apyealoll'.""v

Cpe01a* Constable ch;fell,7 1n Decenber 1977 arreeted

and charged the ras ndenc for larceny 1n ccnnectlon W1th the-

a;theft of motor ‘car . Pe S 6 aﬁﬂ 11 +be nrocess he aélZEd
_motor car NC 0678 whlch the respondent had been dr1V1nge_;:”
.The: respondent was accultted of the cna ge 11 June 1978°e_

,There wae ,anjelle”atlon that some of Lpe parcs on motor car '

NC Gﬁ;&j;ﬁﬁd; been taxen Lrom motor car WC 5186 and as the

. court made no. cxder for +he élsposal of tne motor car NC 06789-
‘that motor car  wac no? rewdellvereé to the respondentn He
-_t00k action,-5_ he cndoreement to hlS Urlu dated December S,'

;ﬁ1°79p_1s 1n;these terms°

.u:“The P1a11t1ff clalm isc for, WenLlnue and or _]
- for conversion. . The Defendant wrongfully
i detained and detains from the Plaintiff,

““the Plaintiff's goods and chattels that is
to . say a.motor car bearlpg reglstered Noa¢_
MC 0678, and registered book. Despite’ !

o repeated. requeste the; Defmpdants have . ..o
: _refused to. return same, LR

xeaoodc and’ chattels Ok thelr Valhe and -
damages  for their detention.,  The flrst—3'”
.g;naned Defenaant who is a- Pcllce Offlcer
- was at  the ' time acting as the servant
o oand or agent of -the second<named Defendant _
who is’ 301ned_a" a Defendant by virtue of the
.o provision of 814 123 cof Law ZQ of 1958 of
'Di'the Crown '3roceedlnrs Lewc '

Paraqraehs 2 3 74, and 5 of the é*.‘iété‘triéaﬁ'bf" '-i:i'am
flled and servae on Decembee 4, l9?9 are 1n these terms=

'”5"2 " The f;rst»named Defenaant'ws a Pollcemen
JL.and the - servant or egent of the second-named
i Defenaantp and at {he relevant time was act=

. .ing as the. servant or agent of the 2nd. named
'TDerencant : .

R The rlrst=named Defevdant wroncfully R
;;gcontlnues to detain . f£rom. the Plaintiff the.
Plaintiff's gccds and chattels that is. to"
say a mini motor car. bearlng reclstered
Ho. ”C 0678 an& 1ts reelscratlon booklet,_




"4, The saic notor car waz at the date
of filing of t¥is HWrit on the tompound:
of the Half Yay T afclc] ?Olle statlon
“Baint Bhdrew, Y -
YLoo0 U5 ghe Plaintiffihas orally and in writing

dumﬁndba the said goods of the Defendants

but the first-namsd Defzndant refused to

deliver them up teo the Plaintiff and

the?ehy converted the ‘sanme” to his‘own use,

and Uro“cfully deprlvec the Plaintiff of

CBerne e AR SR Sl
U Ridefence was puttinc on Bpril 235 1980; and in it
the - appellants -pleaded that the detentiorn of the motor - car
NC 0678 and" thes - regsistration booklet  therafor was not done
malicicusly ox without reasonable ‘or probable cause. ' The
deféence also relied upon the statute - of limitations
anplicable to stch matters, viz.; secticon” ?’1} of the Public

‘Zuthorities Protection Act.

3

‘At the commencement of ‘the trial on February 10,1988,

LI

efendants sought and cbrainéd leave of the

(.)J

counsel for the

Court to jraige'“a“'ﬂuenlnon of iaW“'aS: pxeliminary issue,

‘-:Qj‘

that the‘ff?it? its gndo;semenﬁ'anﬁ H st amemenf of claim
disélosejﬁg;?ﬁausef@f éct@Qﬂ  by'#irtuefcf ‘the provisicns

of section 33'of”t;é'¢oﬂs;abﬁlary’ForCG'ECt; the consequence
of which_wog}d oe ”he "+r1£1ﬂg ‘out of tnc_“sﬁatement cf claim
and dlsmlssal ot he aCﬁJOﬁa.'iTh"qealnﬁéiéxial judge declined
to do glthery_bzt 115 ead ordmrrd that ?hf statement of dainm
ibe amenqe ; o

| In supocf* oF Fﬁa'contentlon that uﬁé statement of
_claim dlsclosed no cause of actlon My, Langrin submitteﬁ to
us that the proa*sxons ot seubﬁon 33 of yne Conﬂtabalary

E‘orc_e ars, manaatorv and must be compl:.eg vrlth-n Hnllke

'aétibnsﬁégainsi_p'l Ate nersonsp rhen ﬂone'-attempts to sue

arébﬁstéble’fbr“an“faét'ér-cﬁiésicﬁ An chc eﬁ: ution of his

i

t

duty, ore nust QOfn alleﬁa and prove tp the act or

OmlSSlon was done na11c1ousl or*w;thout§ xeasonab1e or

probable;@ﬁdSe; Sec

A

réadss




Every actlon to be hxought- aaalnst any

o Constable for® any act done by hlm in the
7 executioncf his - offlce, shall’: be an-

“;:actlon on the” case Las for a :tortﬂ'_and

SUoin gk declaratlon it “shall be ‘expressly.

“alleged that such act was 'dene either:

. maliciously or without reaSOﬁaole or
-Tnfprobable causes aﬁd if at the Jttlal of .

v cany such’ actlon the" nlaznt%fr shall fail

“ to prove such’ “allegation ho shall bé
;;ff.nonmsuiteé ‘o aiverdlct shall 1ﬂe glven
“ﬁ:[fcr tﬂc defendant n: L e

rphe learned trlal judge dld,not dlssent from the ]l'

view: expressed ﬁy Iir° uangrln at txlal, and he soec1fzcally

found as_ follongmff;u

”ﬁI hol@ tbat the plalntiff°s pleadlncs

“are ‘bad; ‘and that ‘the plaintifs may
only procesd with this dction if the

_-3statemcnt of clalm 1s am61ﬁLuo“:_.]

This flndlnc Was nc* challenced on apneal° Before us,ze' 3
’:asrlt was before watterson J then, the sole questlon was
ﬂwhethel lt was yOSSlDle 1n 1aw for ‘the sta tement of clalm :

to be amended on’ February 10 1086._ Da*terson:‘J | accepted

the authorltg of Uelﬁon V. Veal {18u ? 19 Calo 304 and the

az.ctum of Esher M. e ‘A 395 but ‘he dle. ot follow that

| autherltye~f hll the three judgments 1n l“eldon v, Neal arm
”1mportant and T seE them - out heveande“°';'

-“LOPD ESHE 'Vﬁ,n,,"_ e must act on the settled
““rule of practice, which is that amendments are
. not: adm1=5191e when they prejudice the richts: of
- the opposite party as existing at the’ date of
such amendmentse-.f If an amendment wére allowed
”*,.settlnc up a cause of action; which, if the'writ
. were issued in. respect thereof at the date of. the-
v amencment, would be'barred by the  Statute  Of:
‘Limitations, it would be allow1nv tne plamntlff o
7 to take advantage of ‘het ‘former. writ to ‘defeat
,'the statute and taklng away an eylstlng rlcht
fromthe defendant)iian proceaeding Uhlch, as a’
- general. ruley_would b&, in my opinion, 1nDroper
dandiuniusts “Under very peculidy circumstances:
. ‘the Court mlcht -perhaps have" power - tc. allow such :
San amenemept “kut ‘certainly as'a general rule 1t
' ;w111 not uo so,-:_;_;;__ﬂl_r _ : o

;lhls case comcs Wlthlntimt rule of practlce, and
““there are no peculiar eircunistances 6f any sort”
to constitute it~ an  &ception to such rule. .
For these reasons I . think the order of ‘the _
Divisional Court was. right and should be affirmed.”




. LIﬁQLPY# Laue:,_s am of the sam~ opinion.
.. I _do net think it wou?d be fust.te the
s " defendant to allow.these amendments, the
o _,efrect of which wou]d be,Lo deprive him of
. _.his defence under the.Statutz of Limitations.®

ey

: _TLO”EUn, LFs I am of the' sape-opinicn. I
r .. think. the Court cught to give.all recasonable
- _indulgence with regard to amending, and I
}qute agree with the rule:. that has beer laid
down,. viz., that; howc«;r cneglicent or care-
less the first omission and however late the
proposed amendment, the amendment should be
allowed if it can be allowed without injustice
to thke other side. But here the amending
paragraphs set.up . causes of acuvion which were. -
not in the original claim and which are now
barrad Ly the Statute of Limiteaticons. .The
effect of allowinc those amendnenits would be
.to. tam,.&WmV from the defendzant the defencs
under'hhat tatute and therLLoru-unjustly to
ﬂuﬂlce ‘the defp danuoﬂ;. ;

I think the appeal should be dismlssed

Paﬁtérso .J;_.didﬁsnoﬁ ;make_the atbeuot ;o identify
tanf‘neculi citéumqbaﬁces in tﬁd 1nstan; . case beyond ;aying
”that the defencb hac olead@g that tnc acts of Splf Cons.
Cowcll weres nethbr Pa11c10us nor dop; Wlﬁbcut ;e%sgnablg and
b;obable cause. _ﬂut he 614 flnd tha ﬁt mast have be@n

| apparent to the p"ﬁlﬁtlfF_ lonc b@foxe_the tr*al  that an
"amendment was neces sary _1ﬂ yet the pla"ntliF took noc stern

in that direction.

Sectlon 2 fl*(ab of the Pun ic. gorl jes Protection
Ac ;provldes 3:ha' Jheru-any act¢0ﬁ lS conpmﬂbed.acainst &,

nerson ¢or any act Gone 1n' execu+10n }o; anv law or any
'publlc__dutvp the actgon shall not llc or b; 1nst1tuted
Ujlgésﬁ;t:;s:commencedﬁWlth;nwonepyear nexr_.ft er the act.

What is thélﬁé£e of ﬁhe  foehéiﬁgQac£ bf;W?ﬁ#itcomﬁlaint is

31 ; éaid§f£hé£;that éate~céﬁ30hly be
ascertalned Jhen the cv1dency.1s LLd at;*“lal because it
might then be shown that the latest daLe of dcmand and

‘refusal was within rather than outsidé the statute.




‘‘‘‘‘‘‘

:can be led at tr1a1 enly 1n support oF. an

My, Langrln would' have' none of that he ﬂubmltted and

we thlnk qultﬂ cory ectly, that the trlal Judcre was bound by

the stata of facts Qs set out 1n the oleaelngSD;:;What the o

respondent sala 1n hlS s;atement offc1a1m Jas that tha

abwell?nts haﬁ detalned h s motor cav ahu rcqlstratlon booklet,f-*ﬁl

spec1f1cally tﬂe* thd plalntlrf;had oral1y Qnd 1n wrltlng

demanded the retuln of thei5q1d qoodé;“ and that the

deféndant Cozell hah refused o deilver o the artlcles° _ h at
denand and refusal must have creceded tbe {111ng of the writ,

otherwmse there cou1d have been no cmase of actlon,---Ev1dence"

lteaatlon of fact

in: the pleadlnﬁ vd anytblngstha 'occurrcclafter tbe flllnc
of the-wri wou$d ruﬂulre, .not an aaendnbnt to the |
orlglnal wrlt bu*.' rqther a new wrlt entl"elya Ip our View;
the date of tho acL complalned oF was wrlor to December 5

1979,  '

;g#  The 1earnec trlal-judae 5rew autuﬁtlop to a o

dec151on of the Former Court of Aphcal_hn uamalca glven in.

1960 in. the case of Crarlton V.. Pewd ;;fﬂﬁojﬁﬁ*W,I;Rn_ 33;'

The headnote of fthat case reads 1n'part§f:"'

"Thﬁ a@mellant, an ﬁOTLPe constable,'gSeizéﬁ
_Lhc ‘respondent's motor. van; a-public™
“ passenger Veth1¢ llcmnsed as a contract
“icarriage, on the cround thct it was’ Dly1ng
~ for hire othérwisc thin as a a contract
o carrisge,  The' zesnondent was charged
© U under 8,52 12} ¢f the Road Traffic Law,
"Wg:ﬁQCag,_345 IJ. ],_ana acguitted at his trial,
 whereupon the ven was réturned to him.
" fhe respondent “hen sued the ‘appellant for
'_damayes_for_llleca‘ seizure. and -detention
of . his van.  Fe did not aver in his
_'partlculars of claim that 4 hL appellant had _
“‘acted without reasorable and: ‘probable cause
... but at the trial leare to amend was granted:.
7 by the resident magistratse although objecteﬁ
to on the ground  that more than six: months
“had expired since the seizure and that the
- effect of permlttlnqs_he amendment would be-
to revivé an aCthn wllch was . statute barred =




In hﬁlzmw'ﬂﬁ&,ﬁ:WES%ﬂbngixx;enﬁi:ﬁ,ammﬁmEnﬁ,the
eFfect of whlch is ho deprlve a oefemﬂant of  a legal
' defence OtherWlS@ avallaoie to nlp - McGregor C.J. saids. .

"We w1sh td deal first with the “r1n01ples_ﬂ
“which will govern'a court when an anpllcatlon
is made to amend a claim against a person
~who is- entitled“to the” neneflts of the
_Pub~1 ruthorities _Protection Law, . Cap..-

316 13.1: 7 Thersis’an abundance of
aLthOIltY that the court _aag always: I
refused to’allow & cause of action to be
added where, if it were allowed, the defence.
~of the-Statute of Limitaticns would be |
defesated, The court has never  treated
~it’ .as’ just to deprive a OQLOPdant of a
legal defence, We refer .only to Weldon v.
“Neal {2}y Hall v, Meyrick '3?"”;abro v. Eagle,
Star and British Dominions Insurance Co.,Ltd.
(4}~ and among the many Jan=1can cases to
FPletcher v, ¥right & Others (5} and Clunis v,

‘Johnson & Another (6. S

“Section 2 (1} {a} of {he Public Authorities
Protection Law, Cap. 316 [J.], provides that.

~where-any - action ‘18 commenced against any
person for arn act done in pursuance or . y
“execution or intended exccution of any Lawc
the action shalli not lie or be instituted
unless it is commenced within six months
after the act, neglect ox default complained
wof ;- or in case 0f a continuance of injury or

, damagey within six monuhs ncx after the

nr o swwes o ooceasing therecof, ' )

‘"Eection- 39:0f the Constabulary Force Law, Cap.
72 [J7.1, provides that it sha 1 ke expressly
allaged’ in the dellaxatvion in svery action
brought against zny constable for any act done
by Him in the execution of his office, that
~such acdt ‘was done &ithar 1alxc10usly oxr
“without reasonable ov'prOMJLIQ causa, and that
“Pif the plaintiff Fail to prove such allegation
his action ‘st a1? fail The plaintiff having
“ifailed to plead pallce or abbuﬂC; of reasonable
“+and probable cause, spught leave .to amend his
'fnartlcul**q ‘on _thc opénineg Gay of the trial,
'§Vh1ch p:;lca 10p as’ al?ea&y stated was granted.”

When thls caSﬁ:_wae arneaieé_ urtner to the Federal
Supreme Court thﬁ dfClSlonf Wab uphﬂlm;  ¢ﬁ1thin the

exparlence of all the memoe;s:oL th;s]Ccu:t'Charlton v. Reid

S Lx

has been accepted and dlldﬁéd‘syé' i 11__for the nast 27

yearsa'. Pattevson T gaﬁé3hojré556n fbrfﬁéparting from this



--autporltatzve a3015101 except tc say thau hlS attentlon
had not been dlrectea 1n tne 1ﬁstant case to any
Drejudlce or 1njust1ce Whlch the appella1t3wculd SuI;er if

- the" amendment was or anted The statutes of llmltatlons

fprov1de legal defcnces and so we wou1@ ask what greater_u'

_ 1n3ust ce could be done uO a defendant than to flnd himgelf
leable to defend & SJlt whlch 15 brought o:'contlnued
.Econtrary +to the prevalllng:;statute Qf-lelt&thh’-'
| Anv*hing'thatTB&ﬁéﬁ ﬁ:d°féé§s is- worthy of the
greatest'judicial_réSpédt;i   waé§ei; hls dlsscntlng

opinion in Cropper v,frsmithfvsupra, ouqh not to be used

by a trial Judge to Dut on one s;de as worthless the

clear and  precise llmltatlons conta1 a _lnuthefPubllc"

Authqutles.Protectlon Act,~




