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ROWE: P,

Morgan J., in an oral judgment delivered on October 7, 1987
made two Declarations that:

"1. That the Collective Labour Agreement
commencing the 1st day of January,
1975 as amended on the 3rd day of
March, 1986, between the Sugar
Producers Federation of Jamaica on
the one hand and the Bustamante
Industrial Trade Union and the

National Workers Union on the other
hand:

(2) Is not an open - ended Agreement

(b) Terminates on the 31st day of
December, 1987; and
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" (c) Cannot be renewed pursuanf to

any of its terms to extend its
duration beyond the 31st day

of December, 1987, so as tfo
prevent the Minister, pursuant

to the Labour Relations and
Industrial Disputes Act and

the Regulations made thereunder
from causing a ballot to be

taken to determine which trade i
union claiming bargaining rights,
in relation to certain factory
and field workers of Hampden
Estates Limited should bz recog-
nized as having such bargaining
rights.

2, That the existence of this said Coltective
Labour Agreement does not prevent the
Minister, pursuant to the Labour Relations
and Industrial Disputes Act and the
Regulations made thereunder, from causing
a ballot to be taken as of the 2nd day
of October, 1987 at the earliest and at
any Time subsequent to that date to
determine which tirade union claiming
bargaining rights in relation to certain
factory and field workers of Hempden
Estates Limited should be recognized as
having such bargaining rights.”

Against these Declarations the appellants filed and argued
two grounds of appeal to the e¢ffect that the trial judge misconstrued the
terms of the principal Labour Agreement between the Sugar Producers
Federation of Jamaica and the Bustamante Industrial Trade Union and the
National Workers Union as amended by the Ccllective Labour Agrecement of
March 3, 1986 in holding that the Duration Clause in the amending agree-
ment affected the duration of the Principal Agreement and was not
fimited only to wages, bonus and fringe benefits,

There was really no area of disputed facts. The respondents
were not parties to the Principal Agreement or the amendment of March 1986,
but they grounded the Originating Summons by affidavits which were not
countered in any way. These affidavits disclosed that an agreement was
made between the Sugar Producers Federation of Jamaica on the one hand,
and the Bustamante Industrial Trade Union and the National Workers Union
on the other, on December 13, 1974. |t commenced with the sub-titlc
"Effective Date" under which there were three un-numbered paragraphs as

under:
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"This agreement applies to all sugar workers
engaged in the Factory, Field, Distillery
and departments ancillary thereto.

The terms and provisions of this agreement
shall form part of the existing Labour
Relations Agreement which otherwise remains
in force,

This Agreement shali be effective from 1st
danuary, 1975 or the commencement of the
crop whichever is the earlier and it shall
continue and be in force for a period of
one (1) year and shail continue thereafter
from year to year uniess amended or
terminated by agreement or by notice given
before the expiration date."

At one tTime Mr. tangrin thought that there was some relevance
to the sub-paragraph which referred to the existing Labour Agreement of
which the December 1974 Agreement should form a part. In the light of
the fact that the December 1974 Agreement had what appeared to be a
comprehensive duration clause showing commencement, continuation, process
of amendment and of termination and of the unchal lenged correspondence
exhibited, the existence of an earlier agreement is irrelevant for any
of the matters with which this appeal is concerned.

The 1974 Agreement was amended on April 17, 1985, That
amendment (L.B.8) was to take effect from January 1, 1985 or the start
of the crop whichever was carlier but there was no mention therein of

its duration. A further amendment was made on March 3, 1986 (L.B.12)

and under the sub-title "Duration of Agreement" it provided that "this

agreement shall be effective from 1st January, 1986 or from the
commencement of Crop whichever is earlier, and shall be in force for two
(2) years to the 31st Deccmber, 1987." |In clause 13 it provided that:

"The above agreement is an amendment to

the existing Collective Labour Agreement

between the parties.”

Morgan J., held, in effect, that this duration clause

replaced the duration clause in the agreement of December 1974, and by

virtue of the amendment the agrecment will terminate on December 31, 1987.

This decision is important because if Morgan J., is correct, under the




4.

provisions of the Labour Relations and Industrial Disputes Act
(L.R.1.D.A.) and the Regulations made thercunder the Minister of Labour
at the request of a Union claiming to represent the Workers on a
particular estate would be obliged to hold a representational rights
poll within the 90 days immediately preceding December 31, 1987.

Two issues arise for determination, Firstly on the true
construction of the principal collective agresment a@s amended what is
the duration of the Collective Agreement and secondly whether the
duration period so found falls within Regulations 3 (7) (a) or 3 (7)
(b) of the Labour Relations and Industrial Disputes Regulations 1975
as amended,

Section 5 of the Labour Relations and Industrial Disputes
Act (L,R.1.D,A.) which came into force in 1975 empowered the Minister
of Labour fo cause a ballot to be taken of workers or categories of
workers to determine, in cases of dispute, whether such workers wish
to be represented by a trade union at all and if so which union and
also to determine by ballot of the workers which of ftwo or more trade
unions claiming bargaining rights In respect to them should be
recognized by The employer. Regulations made by the Minister to snable
him to administer this salutary power are contained in the L.R.I.D.A.)
Regulations of 1975 as amended in 1978, The relevant Regulations are
Reg. 3 (4) (a); and 3 (7) (a) and (b) and | set them out hereunder:

3. (4) If any collective agreement
containing the terms and
condition of employment of
the workers in relation to
whom the request for the
ballot has been made is in
force.

(a) the Minister shall not
cause the ballot to be
taken earlier than ninety
days before the date on
which any subsisting
specified period of that

collective agreement is

due 10 eXpiré. veeeseas’
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referred to in that amendment and to nothing else. Put another way,
Mr. Lanarin was saying that the amendment L.B. 12 dealt with some,
but by no means all the matters covered by the principal collective
agreement and that the fair inference to be drawn is That the
duration clause in the amendment referred only to the matters stated
in the amendment and did not affect the agreement overall,

Mr, Smal| For the respondents submitted that the decision
of Morgan J., could be supported on threce bases:

"(a) that Regulation 3 (7) (a) applies
because the amending agreement
(hereinafter referred to as L.B.
12) amends the original agreement,
(hereinafter called 'L.B. 217) as
regards the duration of the
agreement;

(b) that even if the duration clause
in "L.B., 21! continues to exist,
"L.B. 21" contains a specific
period as defined in Reg. 3 (7) (a);

(¢) that even if the Court were to
hold that the rclevant Regulation
was 3 (7) (b) the appropriate date
for computing the 2 years would be
the commencement date of the new
agreement which was brought into
existence by 'L.B. 12% and that
that commencement date was 1/1/86."

There was correspondence between the Ministry of Labour and
the Attorney-at-law for the respondents. Mr. Small in his letter to the
Ministry on June 24, 1987 made specific reference to the amending agree-
ment dated March 3, 1986 which we now know as L.B. 12 but he did not
identify the principal agreement to which the amendment related. The
reply from the Ministry of Labour did not specifically refer tc or
identify the document L.B. 21, but it stated that "the existing collective
agreement covering the categories of workers in the abovementioned claim
is an open-ended one and commenced on the 1st January, 1975." One must
ask, what was the source of the information upon which the Ministry's
letter was based? |t is easy to infer that the information came from

the Ministry's files because paragraph 18 (iv) of the Labour Relations

Code 1976, provides under the heading Collective Agreements that:
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"Col lective Agreements should be in writing
and management should send copies of such
agreements to the Ministry of Labour and
Employment for their records.”

On the 28th of September, 1987, Mr. Lambert Brown, a vice-
President of the University and Allied Workers Union swore to an
affidavit which stated ttat he received credible information that the
document L.B. 21 was the existing relevant collective agreement. He
said:
"That on the 30th day of July, 1987 at
the Supreme Court, King Street, Kingston
| was presented with a document by the
attorney-at-law for the Federation and
the Company. The said document was
headed 'Agreement between The Sugar
Producers fFederation of Jamaica and The
Bustamante Industrial Trade Union and
The National Workers Union' and was
dated the 13th day of December, 1974 and
exhibited herewith and marked LBZ1 for
identification is a copy of the said
dccument.
That | was informed by the said attorney-
at-law for the Federation and the Company
and do verily believe that exhibit LB21
is in fact the existing principal
collective labour agreement as referred

to in paragraph 13 of my Affidavit above-
mentioned.

All the parties who were in a position to contradict
Mr. Brown's assertions were before the Court when this affidavit was
filed and relied upon and none of them attempted to say that he was
misinformed or that the document he produced was inaccurate or
inappropriate. This leads me to the inescapable conclusion that
although it was not so specifically stated in the letter from the
Ministry, the inference to be drawn is that the Ministry was relying
on the document of which LB 21 is a copy as containing the terms of
the principal collective agreement betwcen the parties. Mr. Brown's
uncontradicted affidavit of September 28, 1987 is sufficient evidence
that the parties were not relying upon any earlier agreement to fix the
duration of the-agreement, than the agreement contained in L.B. 21,

The agreement L.B.12 provided in Clause 13 thereof that:

"The above agreement is an amendment tc the

existing Collective Labour Agreement
between the parties.”

j kBT
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From what | have sald above this clause means that fhe agreement, L.BA425
was intended to amend the agreement, L.B., 21.

Mr. Small submitted that in the same way as the duration
clause in L.B. 21 became the duration clausec of the whole agreement,
the natural construction to be applied to the duration clause in L.B.
12 was that the duration clause in L.B. 12 became the duration period
of the whole agreement,

| am persuaded that there is merit in that argument and
for the reasons upon which Mr, Small relied. L.B. 12 was intended to
amend L.B, 21 and the intention of tThe parties is to be gathered not
from any secret hope or oral expression, general understanding or the
like, but from the language used by the parties in the context of the
agreement. The duration clause in L.B. 21 entitled the parties to
permit the agreement to run from year to year indefinitely. But what
it did not do was to enable the parties Yo freat that Agreement as
anything but an agreement from year to year. A mechanism for revision
of the principal agreement, L.B. 21 was built into that agreement in
that it provided that the agreement could be amended or fterminated by
mutual agreement. No clause of L.B. 21 was exempted from the amendment
process and nothing in L.B, 21 provided that the duration clause therein
should be subject to any special procedure for amendment.

There is, as Mr. Small submitted, the closest relation-
ships between paragraphs 2 and 3 of L.B. 21 and Clauses 1 and 13 of
L.B. 12, In both cases there is a clause expressly stating that each
particular agreement is an amending agreement, that the eariier
agreement thereby amended remain in force and each providec for a period
of duration. Consequently the method adopted to construe paragraphs
2 and 3 of L.B. 21 should be equally applicable to Tﬁe construction of

clauses 1 and 13 of L.B. 12.
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If L.B. 21 as the principal agreement cortained a master
clause as to duration with over-riding effect, then the provision in
L.B. 12 for a two-year agreement would be inconsistent and void. 't
somehow, the two duration periods could be construed to run side by
side, a possible conflict would arise. |f workers at the end of the
first year of the iife of L.B. 12 demanded an increase in wages and
fringe benefits and relied on the so-called over-riding clause in
L.B. 21 that the agreement can only be from year to year if not amended
or terminated, could the employer say, "I will not negotiate with you
because we have already solemnly agreed on the rates of pay and ¥i'inge
benefits for the present year, and we are just beginning the Znd vear
of the agreement L.B. 12." Of course it would make nonsense to
construe the two documents to provide two duration periods and cause
confusion on all fronts, | conclude therefore that the agrecment L.B.
12 amended the duration clause of agreement L.B. 21 and in the process
substituted a new duraticn clause for the whole agreement. That
agreement is due to expire on December 31, 1987,

The matter in contention in The instant case is whether
the Minister of Labour may cause a representaticnal ballot o be held
in the 90 day period prior to 31st December, 1987 or he is precluded
by the L.R.1.D.A. and the Regulations made thereunder from holding such
a ballot before the 90 day period prior to 31st December, 1988, On the
facts there is a collective agreement in force in relaticn to the
management and workers of the Hampden Estates Limited. That agreement
specifies a period not exceeding two years during which it shall remain
in force and in my opinion falls squarely within the provisions of
Regulation 3 (4) and 3 (7) (a) of the L.R.l1.D.A. Regulations 1975 as
amended. That agreement comes to an end by effluxion of fTime on
December 31, 1987, and is given no life thereafter by the parties wio
entered into that contract. The perties have by the ~learest language
converted an open-ended agreement into one for a fixed period not
exceeding two years. | therefore find no merit in the grounds of appeal

wiued by the appellant.
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I would upheld the decisicn of the learned trial judge as

I entirely agree with her finding when she sald:

"What | find is that on the second agreement
there is the first paragraph, Duration of
Agreement, which says;

'"This agreement shall be effective from

1 January 1986 or from the commencement
of crop whichever is earlier and shall

be in force for the two (2) years to 31
December 1987,"

That | find takes the place of the preamble
headed ‘'Effective Date' on the old agree-
ment, so the agreement as it is now has a
fixed date of termination being 31

December 1987, Because it has a fixed date,
it is no longer an Open-Ended Agrcement,”

Mr. Small addressed some interesting arguments in his

alternative submissions,

Suffice it to say that | do nct accept that

Regulation 3 (7) (a) applies tc open-ended col lective agreements, but

} do not wish to enter fully Into an area which on the facts does not

arise for consideration,
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CARBERRY J.A.

This was an appeal from the judgment of Morgan J., delivered
on the 7th October, 1987. At issue are the provisions made under The
Labour Relations and Industrial Disputes Act for dealing with
competitlion between rival rade unions and the role of the Minister of
Labour and his Ministry in settling such disputes.

Before looking at the provisions of the Act and the
regulations made under if, it is useful to look at the background to
the dispute in this case. On the one hand stand the employers, who
have grecuped themselves Into an organization known as the Sugar
Producers! Federation of Jamaica. This organization bargains on behalf
of various sugar producers wlth representatives of the trade unions to which
thelr sugar workers belong. As [ understand It, in thelr bargalining they
purport to reach agreements that wiil cover the entire industry and all
the workers involved in it. There has been in the past and there promises
to be in the future keen competition between rival trada unions for the
privilege of representing the workers in the sugar Industry, We were

referred to the case of R, v. Minister of Labour, ex-parte National

Workers Union (1978) 27 W,I.R. 239, It concerned the sugar estate next

docr to that with which this case Is Involved, and to some extent very
slmf|ar problems, It illustrates the main problem in this case, inter
union rivalry. In that case the Incumbent trade union then enjoying
bargaining rights on behalf of the sugar workers at the estate was the
National Workers Unicon (hereinafter called the NWU), and they were being
challenged by The Bustamante Industrial Trade Union (hereinafter called
the BITU) who claimed that the workers on the estate had transferred their
affections to the BITU which now enjoyed their confidence and support,
and that they wished to be represented by the BITU, The Act provided a
mechanism for the verification of such claims by a ballot of the workers
involved, It also provided |imitations on the holding of such baliots.
The Minister of Labour of that dey proposed to hold such a ballot. The
NwU Toék him Yo the courts in an effort to prevent this and to rely on

the limitations, The Court was there faced with the same problem involved
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in The present case, I.e. on the act and the regqulatlons as they then stood

should @ baliot be held or not? |In that case the Full Court decided that

under the then existing Act and Regulations a ballot should be held, and
that the Minister of Labour was right to propose and hold such a ballot.

What the result of the ballot was | do not know, but at sometime
soon after, both frade unions solved the probiem by uniting to make joint
representations and together became the unions negotiating with the Sugar
Producers Federation on behalf of the workers in the sugar industry.

What has happened in the present case is that in November, 1984,
a new unlon, the University and Allied Workers Union (hereinafter called the
UAWU) wrote to Hampden Estate claiming bargaining rights for the workers on
that estate. |In doing this they were in effect challenging the NWU and the
BITU who then jointly represented the workers, and the UAWU sought the
lnfervenflon of the Minister of Labour; they asked that the Minister direct
a poll to be taken amongst the workers in question with a view to esta-
blishing whether or rot they wished to change their union representation to
the UAWU. On this occasion however, the Minister, or perhaps his Ministry,
were unwilling to hold such a poli; for reasons which are examined below the
Minister and his staff claimed that on a proper construction of the Act, the
Regulations made under it, and the existing collective labour agreement, a
poll could not be held. By letter dated 24th !anvary, 1965, the Ministry
through Mr. lrons, wrote to the UAWU and advised that a poll could not be
held before the 90 day period culminating on the 31st December, 1986. This
was sald to be the result of an existing "opensended" Collective Agreement
covering the workers involved. No detalls were given as to This agreement.

Surprisingly, no effort seems to have been made by the UAWU in
1986 to secure the holding of the poil in the period Indicated in the letter
of 24th January, 1985. |t perhaps should be noted that the employers'
response to the 1985 challenge by UAWU was In effact to rely on the response
made by the Ministry of Labour; see the letter from the Sugar Producers
Federation to the UAWU of the 19th February, 1985. This was understandable.
They had reached 1égccommodaf!on with the NWU and BITU and in the interest

of industrial peace they had no wish to upset existing arrangements by
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naving to deal with a newcomer.,

The UAWU renewed Its efforts to secure bargalning rights for the
workers at Hampden Estates and some nelghbouring farms by a fresh claim made
under cover of their letter of 10th April, 1987, fto Hampden Estates. By
letter of the 4th May, 1987, the UAWU wrote to the Minlstry of Labour and
asked that the Minlstry (or Minlster) arrange a representational rights poll.
tn Thelr letter The UAWU alieged that a new collective agreement had been
rmade between the Sugar Producers Federation and the NWU and BITU and that
This agreement established a definite termination date” of 31st December, 1987
for Its duration, unlike the previous '"open-ended collective agreement"
refericed to in the previous letter from Mr. Irons of 24th January, 1985, on
the basis of which he had stated that no poll could be held before
315t December, 1986.

Mi~. lrons, for the Ministry, replied to the UAWU by letter dated
Th May, 1987. He advised ThaT-There was (still) an open-ended Collective
Agreement between T Sugar Producers Federation and the unlons and that no
ballot could be taken earlier than during the 90 day period expiring on
31st December, 1988,

On the 24th June, 1987, Mr. Richard Small wrote to Mr. lrons in
i‘esponse to the letter of 8th May, 1987. He challenged the information about
Thi exigtence of an oper-ended collectlive agreement and alleged that on
3rd March, 1985 an amending agreement had been made between the parties the
duration of which was to expire on 31st December, 1987. He enclosed a copy
of 1+, and requested that the department commence processing of the UAWU's
claim to a representational rights ballot or poll.

Mr. lrons replied on the 6th July, 1987. He condescended to
details: He stated that the open-ended collective agreement commenced on the
ist January, 1975. The Amendments that had been made did not alter its
chéracTer or duration, and he reiterated that it could not be challenged
ear.'er than in the 90 day period prior to the 31st December, 1988.

The UAWU's response was to take out on the 14th July, 1987, the
originating summons which features in this case. The UAWU sought a decla~

rat’on that The Collectlve Labour Agreement commencing the 1st January, 1975,
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as amended by the agreement of 3rd March, 1986 was not (or no longer) open-
ended, and terminated en 31st December, 1987; and that it did not prevent
the Minister of Légéur from causing a ballot to be taken as demanded by the
union, They also sought an Injunction to prevent Hampden Estates and the
Sugar Producers Federation from amendlng\#he existing collective agreement
so as to extend its duration béyond 315+‘Decémber, 1987, and from entering
info any new Collective Labour Agreement which would come into force subse-
quent to the 31st December, 1987, unti! such time as the ballot which they
sought had been taken. The summons was taken out In the name of a member of
the staff at Hampden Estate, and of the UAWU, and was directed against the
Minister of Labour, the Afttorney General, Hampden Estates Limited and the
Sugar Producers Federation of Jamaica. The Originating Summons was heard
by Morgan J on the 5th and 7th of October, 1987, and In effect that l|earned
Judge gave judgment for the UAWU [n the terms sought in their summons, and
which have been summarized above. Before considering the facts which
emerged in the litigation as to the collective agreements made between the
Sugar Producers Federation and the NWU and BITU it is proposed to take a
broad fook at the provisions of the Labour Relations and Industrial Disputes
Act, conveniently referred to as the LRID Act.

Section 23(1) of the Constitution of Jamaica in effect conferred
on workers the right to form or belong to trade unions of their choice. This
was re~inforced by section 4 of the LRID Act which provided in subsecf(on 1:

iEvery worker shall, as between himself and his
employer, have the right -

" (a) to be a member of such trade union as
he may choose;

" (b) to take part, at any appropriate time,
in the activities of any frade union of
which he is a member,"
The other subsections of section 4 contain supplementary provisions protecting
these rights. Section 5 of the Act, "Ballots to determine bargasining rights”
carries the scheme of section 4 still further. It may be said to have two
purposes: first to provide a mechanism for establishing as between the worker

and his employer which union shall enjoy bargaining rights on the workers

behalf, and securing the employer's reccgnition of that union; and secondly,



O

15,

in The event of competing claims by rival unions it uses the same mechanism,
the ballot, to determine which, if any, union should be entitled to
bargaining rights. Section 5(1) of the LRID Act reads thus:
"If there is any doubt or dispute -
" (@) as to whether the workers, or a particular
category of the workers, In the employment
of an employer wish any, and 1f so which,
trade union to have bargaining rights in
relation to them; or
- (b) as to which of two or more trade unions
claiming bargaining rights in relation to
such workers or category of workers should
be recognized as having such bargalining
rights,
the Minister may cause a ballot of such workers or
category of workers to be taken for the purpose of
determining the matter.™
The subsectlons which follow contain provisions amplifying the Minister's
powers, and carrying into effect the purpose of the ballot; for examplé the
Minister Is to certify the result and communicate the resuilt to the employer
who is Then required to recognize that union as having bargaining rights.
It is also provided that if two or more trade unions efich receive not less
than thirty per cent of the number of workers eligible to vote, they may
claim joint bargaining rights. Subsection 9 provides for ballofs to be taken
in accordance with such procedure and conditions as shall be prescribed.
Section 27 of the LRID Act gives the Minister power fto make regulations
prescribing any matter or anything which may be or is required by the Act
To be prescribed.

In pursuance of the powers given by section 27 and section 5(9)

the Minister made regulations, The Labour Relations and Industrial Disputes

Regulations, 1975; they were amended in 1978, as a result of R v Minister of

Labour, ex parte NWU (supra). These regulations deal almost exclusively

with the arrangements to be made for the taking of a ballot and with the
conditions under which 2 ballot may be called for.

One of the main problems In Industrial relations has been inter
union rivalry and the shifting of worker's allegiance from one union fo its
competitor. Consequently these regutations have sought Té prescribe The

cendlittons under which a ballot may be called for, and more parTicularIy a
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ballot to determine whether the workers In a particular bargalning unit have
changed their allegiance and desire a new or different union to represent
them in place of the union which they had previously chosen. Regulation 3
deals with these problems, |t Is a long regulation covering a number of
conditions governing the Minister being persuaded to call a ballot, or to put
It another way it prescribes a number of factors of whose existence the
Minister must be satisfied if he is to call for a ballot to be taken., The
regulation commences thus:

"3(1) The Minister may cause a ballot to be taken
under sectlon 5 of the Act if - ¥

There then follow 2 number of obvious pre-condltions to the call for a ballot:
there must be a request in writing, supported by prima facie evidence of
worker support in the particular bargaining unit, and the employer must be
shown to have resisted or at any rate has not acceded to the claim. Of parti-
cular Importance in cases of Inter union rivalry where there Is already a
union previously chosen and currently representing the workers in the bar-
gaining unit is subsection 4 of regulation 3. [T reads:
3(4) |f any collective agreement contalning the
terms and conditions of employment of the workers
in relation to whom the request for the ballot
has been made Is in force ~—-
"(a) the Minister shall not cause the ballot
to be taken earlier than nlinety days
before the date on which any subsisting

specified period of* that collective
agreement is due to expire;

" (b) the Minlster's decision that a ballot should
be taken shall be subject to the conditions
that --

(i) that collective agreement shall not
be affected by the result of the
bal lot; and

(i1) no negotiations for the making of a
new collective agreement In respect
of those workers shall be concluded
before the ballot 1s taken."

" (*The words under!ined above were Inserted by the
amendment made in 1978),

The aim of the regulation Is o preserve within limits Industrial
peace or order at the workplace. |f the workers in the partlcular bargaining

unit have previcusly chosen a union, and the union has negotiated a collectives
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agreement, then until a time that is reascnabiy close (ninety days) to +the
¢ate on which the current collective agreement is due to expire no ballot

will be held To verify whether the werkers wish a new and different union

to represent and bargain for them. This limitation does not so far as | can
see breach the right glven by section 4 of the Act to workers to be a member
of a trade union of their choice. They can still be a member, but it does
provide That their new union will not be able to demand recognition through
gstablishing itself by a ballot until within a cerftaln prescribed time before
The expiry of any existing collectlive agreement. Nor does this prevent the
employer from recognizing the new union if he wishes to. Nor does It stop

the Minister from calling a ballot under Regulation 3(1)(c) on the ground that
he Is satisfied that new or unforeseen circumstances have arisen which in his
opinion justify that taking of a ballot. The position of the new union and
its power to enter into new negotiations in accordance with its newly won
mandate 1s preserved in the provislions of Reaulation 3(4)(h) (il) set out
above. The UAWU request for an injunction to prevent Hampden Estates and the
Sugar Producers Federation on Ifs behalf from extending the currcot collective
agreement or making a new one Is based on that provision.

A question that Immediately arises is how does one determine the
date on which a current collective agrecment is due fo expire? What if the
agreement Is one that on its face is scheduled to have several years duration?
Or perhaps has been so structured that the main agreement is to last for
several years, but a section of it, e.g. dealing with wages is to be negotiable
every year or two? Can the existing union in combination with the employer
make an agreement which Is endless? or has extended Its expiry date for
several years? The answer probably is that union and employer can make any
agreement that they please. But what is at issue Is having made such an
agreement wili it preclude 2 new union from coming intfo the picture and
asking The Minster to call a balliot? This was the point at issue in

R v Minlster of Labour, ex parte NWU (supra) and, though the circumstances have

changed and the regulations also, It Is tThe point at Issue here.
The regulations have sought to address this problem by subsection 7

to regulation 3. It reads:
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"3(7) In paragraph (4) "specified period" means

(@) in relation to a collective agreement which
specifles (in whatever manner) any period,
not exceeding two years, during which that
collective agreement shall remain in force,
The enfire period so specified;

(b) in relatlon to any other collactive agreement --
(1) The period of two years from the date
of commencement (or where no date of
commencement is mentioned In fhat
collective agreement, the period of
Two years from the date of execution)
of that collective agreement;
(ii) every additional period of two years
after the perlod specified in sub-
paragraph (1);
(Ii1) any fractional part of fwo years
remalning after any period specified
in sub-paragraph (i) or sub-paragraph (ii),
as the case may require.”

This reguﬁaTion, as | understand 11, provides fthat If fthere exists
a current collective agreement of two years, or under, then @ ballot cannot be
called for earlier than 90 days from The\end of The Two yearsy i e. The date
on which the two years oxpnr‘esp o lf IT ls ar ehor*er per|od *hen The date
on which the period ends..

If the collectivae agreement does not:specify *the perlod of Its
duration, but Is what is ralled ”opbn—ended” Then +hc "speclfied period” is
to be Two years from The daTe on wh'ch it Wab cch@duled ro commence or

alfernatively two years from +he da?e of |Ts execufion, and iT becomes

Xy‘

"vulnerable” at two year 1n+erva|s ThereafTer,

In these regulafnons *ﬁé‘Mlnlsfer has sough* TO!Iay déwn guidelines
as to when he wil! cause a balloT %o'bpi%akpn under Tho AcT This Is useful
and desirable. It is howcver nécessary fo poinf ouf +ha+ baih +he regula«
tions and the Act give the Mnnlsfer ah- unfuffered power To call for a balloT

if he Thinks that the circumstances; new or unforeseen, ‘in ‘hils opinion i "~

justify the taking of the baliot, Regulatton 3(1Y{c); and that in fact his

‘power under sedtion 5(1) of the Act is quite unlimited. What has however

happened ‘Tn this case, uniike the Ex parte NWU case, is'that the Minister has

decitined “to- exercise his residual or general power but has chosen to justify
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his position under the regulations that have been made.

It is now necessary to examine the evidence which was offered as tc
the existing collective agreement or agreements, and to see how the regulations
apply. ’The UAWY, seeking to persuade the court to make the declarations
sought, had the burden of presenting such evidence as It could come by. This
was not easy. |t was no party to the existing collective agreement, whatever
That was, and so itself had no copy. Further, it was seeking to have
interpreted a document or documents which it had had no part In making, a
disadvantage in pressing an inferpretation. Still, while appreciating these
difficulties, there seems to have been no reason why it should not have
employed the normal procedures of discovery against Hampden Estates: and the
Sugar Producers Federation and so have secured whatever was the current
collective agreemaent.

Be that as it may, the UAWU presented all toid some four documents
for consideration., They were exhibits to twe affidavits by its vice~president
Mr. Lambert Brown, and for ease of reference will be referred to not only by
date but by their "affidavit" number,

The first such document, L.B. 1, was undated and unsigned. |t was
at first presented as being an agreement made in 1974 and as being the main
current colfective agreement between the cmployers and the NWU and BITU.

[t transpired that it was not. I+ was a draft circulated but never signed.
It was apparently a "dressed-up" version of another document, dated the

13th December, 1974, and designated L.B. 21. Comparison between these two

documents will show That many of the clauses in L.B. 21 appear verbatim or
unchanged In L.B. 1, but that the latter has several necessary and useful
clauses which do not appear in L.B. 21. There is no evidence which shows
whether L.B. 1 was ever de-facto adopted or its frue status. |t can however

be ITgnored In this case.

L.B. 21 constitutes then the earliest collective agreement proferred
{n this case. Dated ths 13th December, 1574, it is headed: ”Agreemenf‘
between the Sugar Producars' Federation of Jamaica and the Bustamante
Industrial Trade Union and the National Workers Union™. Immediately under-

neath this title occurs the following clause:
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YEFFECT|VE DATE:

This agréemenT applies to all sugar workers engaged In
the Factory, Field, Distillery and departments
ancilliary thereto.

The terms and provisions of this agreement shall
form part of the existing Labour Relations Agree-
ment which otherwise remains in force.

This agreement shall| be effective from 1st January,

1975 or the commencement of the crop whichever is

earlier and It shall continue and be In force for

a period of one (1) year and shall continue there-

after from year to year unless amended or terminated

by agreement or by notice given before the expira-

tion date." (Emphasis supplied)

1T Is clear on the face of this document that it refers +6 an earlier
existing Labour Relations Agreement. That agreement was never pr... .»d, though
it would have been within the power of the Sugar Producers’ Federa%ion and or
Hampden Estates to produce It. A defect in the existing system or if you like
an Improvement that might be made would be to provide that coples of agreements
of this scrt should be lodged in the Ministry of Labour for purposes of record
and use In disputes, arblitrations and cases before the lndustrial Disputes
Tribunal. The letters of Mr. Irons of the Ministry indicate that the Ministry
and the Minister were acting on advice by the Sugar Producars Federation,
(See his letter of 24th January, 1985). But the Ministry does not seem to have
had a copy: If they did, their fallure to produce it In this case in inexplicable,
They are charged with the duty of mediating between worker and employer, not
taking one side or the other. The failure of the employers, who were parties,
to proiuce this document is explicable on the ground that they seem to have
chosen the role of non-cooperation: perhaps they were afraid of both lots of
unlons? They offered no evidence whatever, but the UAWU allege that IT was
the employers side that furnished them with L.B. 21.
For the appellants, the Minister and the Attorney General,

Mr. Langrin has argued that this reference to an existing agreement means
that the true existing collective agreement was never produced in evidence,
and that This means the courts are powerless to décide this case. |IT iIs
true that this poses a difflculty, but | do not think it Is one on which
the appellants can rely. They had the opportunity and the duty, by virtue

of thelr office, to produce the existing collective agreement if there Is

’
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"3,(7) In paraqraph (4) 'speclf|qugeriod' .
means. -

(a) in relation to a collective
agreement whlch specifies
(in.whatever manner) any
peried, not excceeding two
years, .during which that
col lective agreemetit shall
, remain in force, the entire
SR S period so specifiedi

(b) in relation to any other
collecTive agreemenf -

(l) +he period of two years
© ¢ ..from the date cf

commencemént (or where
no date of commencement
Is mantioned in that
colfective agreement, the
period of two years from
the date of execution)
of that- collecTuvc agree=
ment ;

(i) every cdditional period of ..
two yecars after the period
specified In: sub-paragraph; . .
(i);

(ii11) any fractional part of two
~ years remaining after any
period specified. In sub=-
paragraph (1) or sub=
paragraph (1i), as Thb case
may rch|re "

I+ was contended before us on behalf of the ‘appeltants that

the principgl- Collective Agreement lnvolved in this casé was an open-ended

agreement which fell within Kegulations 3 (4) and 3 (7) (b) of the
L.R,1.0.A. Regulations and therefore it would réquire clear, definite,
specific words in an amending-agreement to transform the essential

characTeris+Jc of +he agreement from an open-ended one to an eagreement

for a Spcclfled pnrimd Mr. tangrin dréw our attention to the fact that
the Amcnding Agrecment dated 3rd Margh, 19@6 (L, Blfszaniig heading
stated that the Agreemenf was “In Respect of Wagus, Bonus and Fringe
Benefits" and that in the body of +ge‘Amendlng Agruemen+ reference was

tc "This Agreement." He submlf+ed, therefore, Tha+ +he duraticn clause

in the amending agreemen+ L.B. 12 was o be confined %@ the matters




+ ‘4 ‘%%}

21,

one. They relied on It In thelr correspondencep and a casc of This sort can-
not be conducted on the basls of “hide and seek, In this situation the
court must do its best, and that is to assume that the agreement dated

13th December, 1974, L.B. 21 is the collective agreemenf referred to in the

later documents, or and even if it is not, that its opening clausc "Effective

date" replaced whatever clause there was governing duration In the missing

document,; and is the clause to be construed under the regulations. That
clause created an agreement that was to run for a year, and thereafter from
year to year., Such a collective agreement would falj under Regulation 3
paragraph 7(a), and the anniversary dafehof its commencement or the
anniversary date of its termination would be the 31st December, 1975 and
successive 31st December each year, unless or until changed.

Two othar documents were presented as being collective agrecments,
one dated 17th Apri|; 1985, L.B. 8, aﬁd the other dated the 3rd March, 1986,
L.B. 12,

.. The agreement of 17th April, 1985 (L.B. 8) was a ohe¢ page document.

1t contained no. duration:clause, and provided that it should come into effect

on st January,’ 1985, or the commencement: of the 1985 crop,  whichever: is
earlier, 'Paragraph 10 of this agreement states::

“The above agreement is an amendment 1o the existing

Co!!ccTtve AQFGGMLHT boTweon The parfiec f
( . :

(The parTics were the Sugar Producers Fedvraflon and Thc BIFU and NWH)

The agrbemonf of 3rd March 1986 (L B 12), |s enTnTled 7‘An Agree~

menT .o 1IN rogchT of wagos bonus and frungc beneflTs Paragraph 1 of
gt . : A
Thla aaroemenT roads

", DURATION OF AGREEWENT

fhla 3qrpcmen+ shall be affec1|ve from 1st January,
1986, or from the commencement of Crop,' whichever
is uarller, and shall be In force for Two years
"o the 31st December, 1987.% T

This clause atso appsars to fall wiThEﬁyﬁaragraph 7(a) of regulation 3
Whather '+ i's regarded as replaging the clause in the 3Tst December, 1971
agreement (L.B. 21) 'or being rolated solely to the Ttems wages, borius and
fringe -benefits, the rasult Wlll be the same. The'end 'of the "spectfied

Lo
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period” within paragraph 4{(a) of regulation 3. is in my view the 31st December

1987. In the result | agree with the view to which Rowe P. has come, though

| have reached it by a sllightly dlfferent path., The respondents are entitied

to the judgment made in thelr favour by Morgan J.
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DOWNER, J.A., (Ag.):

When is the Minister of Labour obliged to hold a poil to

deferminé.WHiéh'Qnién shou!d haQe the bargaining rights for certain

caTeJorIes of workérs at Hampden Sugar Esfate? The Minister ‘of Labour,

on the advice of the ATTorney General  asserts that by virtue of the
collecTtve aoreemenT In force the ear!iest daTe is October 1988, while
rhe clalmanT The UnlversnTy and Allled Workers Union, holds that the

earller da+e of chobur 1987 Is correcT on The +rue consTrucT:on of the

[
C i

same agréemenT on whtch The MtnlsTer of Labour r@lles
| ) The maTTer is JusTiciarle s0 The Union and Cordell STewarT
§ne of Thelr members wenT beforo Morgan° J:, who granTed them
declarafuons sn favour of The earlner date. |

The subsfance of the wording of the déclar5+0r¢w3rhér was

Tth The coIlecTive agreement between the Sugar Producers Federation
of Jamaica on the one hand.afd the Bustamante Industrial Trade Union,

and the National Workers Union on the other was that the agreement in

force; ferminated on 31st December, 1987, and further that the existence

o of-the -agregment ”did.nof prevent the Minister from causing a ballot to

be taken as of the Znd October, 1987 at the earilest to demermine which
union should be recognised as having bargaining rights for certain
workers at Hampden EsTaTes A ‘:.; |
In Thc CourT below anainn This CourT The issue of law was
whether the duration clause in L.B. 12, the amending collective agree~
ment of January 1986, rcplaced Thg comparablt clquse In L.B. 21, the

collective aqreemenT of 1973, or ‘whether it only amended the subject

matters with which it deals, namely, wages, bonus and fringe benefits,

“In order fo defarmine which confertion Should prevall, it is best to

st out~the—relevant clauses of both agreements.
The clause which gave the duration in L.B. 21, the original

agreement, reads as follows:

i
-
e 4
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“"AGREEMENT
between
THE SUGAR PRODUCERSY FEDERATION OF JAMAICA
and |
THE BUSTAMANTE INDUSTRIAL TRADE UNION
and
THE NATIONAL WORKERS UNION

EFFECTIVE DATE:

This agreement applies to all sugar workers
engaged in the Factory, Fleld, Distillery and
departments anciliary thereto.

The terms and provisions of this agreement shall
form part of the existing Labour Relations
Agreement which otherwise remalns in force.

This agreement shall be effective from

tst January, 1975, or the commencement of the
crop whichever is the earfier and it shall
contlnue and be In force for a period of one
(1) year and shall contlinue thercafiter from
year to year unless amended or terminated by
agreement or by notice given before the
expiration date."

This style of drafting, as reflected in paragraph
three, with no speclfied time for the termination of the

contract was adjudlicated upon in R. v. Minister of Labour

ex parte National Workers Union [1978] 27 WIR 239, and it

is an agreement of indefinite duration. The central feature
of this type of agreement is that unless the parties terminate
it at the end of a one year period by amendment, agreement

or notice, it continues. Such an agreement could prejudice
the rights of the workers who may wish to have another Union
to negotlate on their behalf. The only resort is to appeal

to the Minister In such circumstances and that was what

happened in ex parte Natlional Workers Unlon (supral). |t is

perhaps appropriate to emphasise that quite apart from the

Regulations which govern this case, the Ministry of Labour
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is empowered to take a ballot if there i1s any doubt cr
dispute concerning representational rights - see section 5
of the Act - and this 1s not surprising as the statutory
provision was in furtherance of the workers constitutional
rights to belong to a trade union of thelir choice. See

section 23 of the Constitution and Banton & Ors. v. Alcoa

Minerals [1971] 17 W.1.R. 275. In industrial relations
practice this type of duration clause is labelled . n open

ended agreement. After the Natlonal Workers Union case and

the amendments to the Labour Relations and Industrial
Disputes Regulations 1975, made pursuant to the Act, a
different type of duration clause came to the fore. This

is typified in L.B., 12. The relevant clause reads:

"DURATION OF AGREEMENT

This Agreement shall be effective from
1st January, 1986, or from the commence-
ment of Crop whichever is earlier, and
shalil be in force for two (2) years to
the 31st of December, 1987.F7

The significant feature of this type of clause
with a fixed date of duration is that it is easy to construe
so there is no scope for dispute as to when the agreement ends.
This is of no |littls advantage in the explosive field of
industrial relations.

Of critical importance as to the effect of these two

Clauses is the amending clause In L.B. 12, which is as follows:

"13., The above Agreement is an amendment
to the existing Collective Labour
Agreement between the parties.”

How does a Court of construction decide on the scope
and effect of this amending clause? Morgan, J., based her

ruling on the submissions of Mr. Richard Small and found that
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the effect of the amending clause was that the 'Duration Clause' of -
the L.B. 12, the second agreement, replaced the 'Effective date’ of
the original agreement, and that the unamended clauses in the first

agreement together with the amendments In the subsequent agreement

(>
\“,//'

Is now the collective agreement in force and this new agreement
terminated on 31st December, 1987. In the words of Morgan, J., "the
agreement as it now is, has a fixed date of termination being
31st December, 1987. Becausc it has a fixed date, it Is no longer an
Open-Ended agreement."

Mr. Langrin on the other hand challenged this ruling in his

ground of appeal, which reads:

"The learned trial judge misconstrued the
effect of the terms of the principal
Labour Relations Agreement and the terms
of the Collective Labour Agreement dated
3rd March, 1986 in so far as it relates to
the duration of the contractual period.”

The thrust of his submission was that the second agreement, as well as
the unamended clauses of the first, are both collective agreements in
the eyes of the law. To support that, he cited section 2 of the Act

which contains the following definition of collective agreement:

e
\\ 7 d

" Ycollective agreement' means any agreement
or arrangement which—

(a) Is made (in whatever way and in what-
ever form) hetween one or more organi-
zations representing workers and either
one or more employers, one or more
organizations representing employers, or
a combination of one or more employers
and one or more organizations represent-
ing employers;

(b) contains (wholly or 1n part) the terms

- and conditions of empioyment of workers
(; ) of one or more categories."

The basis of the appellants contention is that the caption
of this second agreement is that it was "in Respect Cf Wages, Bonus And

Fringe Benefits" and that it was legitimate to read the amending clause
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as altering only those subjects. It was, therefore, submitted that
this second Duration Clause related to those parts of the collective
agreement ccvered both by L.B. 12 and L.B. 21. So far as the
unaltered clauses of L.B. 21 werc concerned, they would stiil be

governed by the Effective Datc clause of L.B. 21, which is of indefinite

duration. Fcr instance, the issuc of provision Qf scholarships,
building and construction work and the Standing Committec would remain
in force until 1988. The Standing Committee consists of representatives
of both Unions and the Sugar Producers Federation and its function was
to clarify certain outstanding matters and further to examine proposals
which required in-depth study and special treatment. To show the
importance of these subjects to the ‘condition of employment of workers',
a sum of $2,280,000. was set aside during negotiations for guranteed
employment during the out-of~crop period. Another subject of great
importance was the establishment of production lncentive schemes on

each estate., The gist of the dispute, therefore, is whether the
duration clause of L.B. 12 amended the duration clause of L.B. 21 as
Morgan, J., found, or that it only amended the mattersof wages, bonus
and fringe beneflits as Mr. Langrin contended.

Since these were two competing interpretations, it is
necessary to choose that which better promotes the intendment of the
Act and resort to the appropriate canon of construction to determine
the matter. |+ must be stressed that although the collective agree~
ment was made between the employers and two trade unions, third parties,
i.c., the claimant union have the important right to request a poll
ninety (90) days before the termination of the contract, and these
rights are entrenched constitutional and stetutory rights. The issues
raised, therefore, are of exceptional importance. The time when the

Minister ought, In law, to hold @ poll was dependent on the date of

.

X g
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termination of the cuntract and that in turn depcnds on which clause
governs the duration of the contract. 1t is, therefore, necessary
that the ambiguity in the collective agreements should be resolved in
such a way to promote the [ntendment of the Act of which Section 4
reads:

"4.,—(1) Every worker shall, as between
himse!f and his employer, have the right—

(a) to be a member of such trade union as
he may choose;

(b) to take part, at any appropriate tTime,
In the activities of any trade union
of which he is a member."

After Banton's case, the legislature recognised and made
provisions in the Act for machinery to resolve inter-union rivalry
through balloting to determine which unions should have bargaining
rights. !n such a situation, the ccmmon law is not lacking in inter-
pretative techniques to resolve the ambiguity in collective agreements.
The canon of construction which | find usefui to resolve the ambiguity
as to which duration clause applies to the collective agreement in

force, is the contra proferentem rule. Odgers in Construction of Deeds

and Statutes 5th Edition 1967 at 95 states the iule Thus:

"This means that if two positive meanings
remain after all admissible evidence to
arrive at the ftrue meaning has been
emp loyed, then that meaning will be adopted
which is most against the person using the
words or expressions which have given rise
To the difficulty in construction subject to
this, that the construction thus adopted
must not work a wrong."

Therefore, the ambiguity must be resolved agalnst the Sugar Producers
Association of Jamaica, and the Bustamante Industrial Trade Union and
Nationai Workers Union, as they drafted it. Because of this, the :
claimants construction of the agreement ought to be preferred. There~
fore, | find that the duration clause in L.B. 12 applies fo the new

agreemant. This agreement includes the unamended clauses of L.B. 21,
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the first agreement and the amendments contained in L.B. 12 and they
be

must/read together. Thus, the contract ends in December 1987 and the
¢hoice of union can be made with promptitude. When commercial matters
are adjudicated upon in the Courts, the law's answer is that 'Time is

of the essence!, and the law gives the same answer on matters of

industrial relations.

Once the date of determination of the contract is decided,
the carlisst date for the Minister +to  hold the poll falls into
nlace by virtue of the regulations. These regulations are made
pursuant to Section 27 of the Act and they are for the better carry-

ing out of its provisions. Paragraph 3(1) of the Regulations reads:

"3,=~ (1) The Minister may cause a ballot
To be taken under section 5 of the Act if~

(a2) a request in writing so to do is made
to him by a trade union (hereinafter
referred to as the applicant) and a
certificate In the form set out as
Form No. 1 In the Schedule is supplied
to him;"

Tho unchallenged evidence in this case is that the claimants here made
a request. After stating the Minister's duty to hold a poli the

Regulations proceed to specify in paragraphs (4) and (7) the details

of when the poll is to be held -

"(4) tf any collective agreement containing the
terms and condition of employment of the workers
in relation to whom the request for the ballot
has been made is in force—

(a) the Minister shall not cause the ballot to
be taken earlier than ninety days before
the datc on which any subsisting specified
period of that collective agreement is due
To expire:

(b) the Minister's decision that a ballot should
be taken shall be subject to the conditions
that: =~

(1) that collective agreement shail not be
affected by the result of the ballot; and

(11) no negotiations for the making of a new
collective agreement in respect of those
workers shall be concluded before the
ballot is taken."

. ¥
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"(7) In paragraph (4) 'specified periocd’ means—

(a) In relation to a collective agreement which
specifies (in whatever manner) any period,
not exceeding two years, during which that
collective agreement shall remain in force,
the entire period so specified;.

(b) in relation to any other collective agreement—

(i) the period of two years from the date of
commencement (or where no date of commence-
ment is mentioned in that collective agree-
ment, the period of two years from the date
of execution) of that collective agreement;

(11) every additional period of two years after
the period specified in sub-paragraph (i);

(iil) any fractional part of two years remaining
after any period specified in sub-
paragraph (i) or sub-paragraph (ii), as the
case may require.”

I'f the duration clause in L.B. 21 remained unamended, it would
govern the termination of the Collective agreement in full and the con-
tract would end in 1988 although those aspects pertaining to wages, bonus
and fringe benefits would terminate in 1987. It would be an open-ended
agreement commencing in 1975 with no specified date for termination. Its
date of termination would now be determined by paragraph 7B i)., The
arithmetic would be that since it commenced in 1975, the two year series
stipulated in paragraph 7(b)(ii) for every additional period of two years
would end in 1988. That was the effect of the careful submissions of
Mr. Langrin,

On the other hand, Morgan, J., found the duration of the
contract was December 1987. The specified period pursuant to paragraph
7(a) is two (2) years and the agreement L.B. 12 as amended commenced in
January 1986. For greater clarity, the draftsman sets out the termina-
tion date as 31st December, 1987. | am In agreement with the learned
trial judge for the reasons | have given. This determination recognises
that the Minister is a referce, and that his duty is to be fair to
existing union and claimants in performing his important duties under the

Act. Additionally, it gives due regard to the time element which is of
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utmost importance to a claimant union.

Against this background, the declarations granted by
Morgan, J., were correct and the Minister was not precluded from
holding a poll as of 2nd October, 1987. |, therefore, have rcached
the same conclusion as Rowe, P., and Carberry, J.A., that the appeal

should bg dismissed.



