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BETWEHEN . ATTORNEY GENERAL

and

THE -

MINISTRY OF HOUSING

AND THE BANK OF COMMERCE

R.G. Langrin and Wendell Wilkins instructed by Director
of State Proceedings for Appellants.

Dr. Lloyd Barnett and Bennis Morrison instructed by
Lincoln Eatnon of Dunn, Cox § Orrett
for Respondent.

June 5, &6, 7, 1984; § Februavry 22, 1885

ROWE, P.:

Vanderpump, J. entered judgment on behalf of the

respondents in the sum of $152,750 with costs to be taxed or agre

on a claim by them against the appellants for the return of =
Massey Ferguson Tractor, Serial No. K3095 and a Benford 21/14
Concrete Mixer, Serial No. 154075 or their value and damages
retention or alternatively, damages for conversioca.

The Ministry of Housing was minded to construct a

low income housing development to be known as the Catherine Halll
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aud Ssrvices Project inm St. James. It entered into 2 written contirsct
with Thompson Construction Company Ltd, (Thompsonfs) dated Octoper

14, 1976 for that Company to execute infrastructure and buildiwng

e

on the site for a contract price of 2.04% million dollars,

31, 187¢, But the contract did not proceed smoothly. Not only

was to commence in November 1976, with a completion date of January
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there agreed variations totalling soue §58¢,127, buft the contractor
experienced cash-flow nroblems throuvghout and the nerformance fell
woefully behind schedule. Matters reached such a state that
in March 1978, the cmployer terminated the contract and employed| a
second set of contractors tc complete the project. At the timc| of
termination the contractor’s liability to the Ministry was quantificd
at $352.160.61 and the overall loss to the Ministry on the project,
due to non-performance was cstimated to be $735,8087.72.
Thompson's contract with the Ministry contained a spoecial
clause in connection with Plant and Machinery brought upon the site.

Clause 57 which is entitled - "Property in Materials and Plant’

has a significant bearing on the question to be resclved con this appeal
and I s¢t out below the full terms of that clausc:
(1) For the purpose of this Clause:-

(a} the expression "Plant' shall mecan any
Constructional Plant and materials for
Temporary Works but shall exclude any
vehicles engaged in transporting any
labour, plant or materials toc or from
the Site;

(b} the expression "agreement for hire’ shall
be deemed not to include an agreement f{or

hire purchase.

(2) All Plant, goods and materials owned by the
Contracter or by any company in which the Contractor
has a controlling interest shall, when on the Site
be deemed to be the proverty of the Employer.

(3) With a view tc securing, in the event of a
forfeiture, under Clause 63 the continued availability,
for the purpose of executing the ¥Works, of any hired
Plant, the Contractor shall not bring on to the Site
any hired Plant unless there is an agreement for the
hire thereof which contains a nrovision that the pwner
thereof will on request in writing made by the
Employer within 7 days after the date on which any
forfeiture has become effective and con the Employer
vndertaking to pay all hire charges in respect thercof
from such date, hire such Plant to the Employer on the
same terms in all respects as the same was hired to

the Contractor save that the Umployer shall be cotitlerd
to permit the use thercof by any cther contractoy
employed by him for the purvose of completing the #Horls
under the terms of the said Clause 53.

(4) 1In the event of the Employer cntering into aoy

agreement for the hire of Plant pursuant to sub-dlause
(3) of this Clause all sums properly paid by the
Employer under the provisions of any such agreemgnt
and all expenses incurred by him (including stamg
duties) in entering into such agresment shall be deemcd




“for the purpcse of Clausc 63 to be part of the cest|of
completing the Works,

(5) The Contractor shall upon request made by the
Engineer at any time in relaticn to any item of Plant
forthwith notify to the Engineer in writing the ns
and address of the owner therecf and shall in the case
of hired Plant certify that the agreemont for the hire
thereof contains a provision in accordance with the
reguirements of sub-clause (3) of this Clause,

(6) No Plant (except hired Plant) poods or materinip or
any part thereof shall be removed from the 8ite without
the written consent of the Engineer which consent shall
not be unreasonably withheld where the same are no
longer immhdiat61y reguired for the purposes of the
romnlutlon of the Works but the Enploycr will permig
the Contractor the exclusive usec of all such Plant
goods and wmaterials in and for the completion of the
Works until the occurrence of any event which gives| the
Employer the ripht to exclude the Contractcr from the

Site and »roceed with the completion of the Works.

(7) Upon the removal of any such Plant, goods or mate
as have been deemed to have become the property of
Employer under sub-clause (2) of this {lause with th3
consent as aforesaid, the property therein shall be
deemed to revest in the Contractor and upon complati

1. OTL
of the works thc property in the remainder of sucii Plant,
goods and the materials as aforesaid shall subject |to

Clause 63 bhe deemed to revest irn the Contractor.

8) If the Contractor shall fail to remove any Plant
goods or materials as required pursuant to Clause 3%
vithin such reasonable time after completion of thg
Yorks as may be allowed by the Engincer then the
Eaployer may:

(a) sell any which are the property of the
Contractor: and

(b) return any not the p*owerty of the Contractor
to the owner thereof at the Contractor’s
EXpOnse;

and after deducting from any proceeds of sale, the costs,
charges and expenses of and in connection with such sale
and of andin connection with return as aforesaid shall
ray the balance (if any) to the Contractor but to the
extent that the proceeds of az2ny sale ave insufficignt

to meet all such costs, charges and cxpenses shall|be

a debt due from Contractor to the Emplover and she 1

be deductible or recoverable by the Emonloyer from aiy
monies due or that may become duc to the Contractot
the contract or may be reccvered by the Employer fro:
Contractor a2t law.
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(9) The Employer shall not at any tims be lisble for the
loss of or injury to any of the Plant, goods or magterials
which have been deemed to become the property of th
Employer under sub-clause (2) of this Clause save n
mentioned in Clauses 20 and 65.
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(10) The Contractor shall vhere entering into any
sub-contract for the execution of any npart of the

Works incorperate in such sub-contract (by reference
or otherwise) the provisicn of this Clause in
relation to Plant, goods or materials brought on to
the Site by the sub-contractor,

(11) The operzation of this Clause shall not be deched
to impely any approval by the Engincer of the materials
or other matters referred to herein, nor shall it
prevent the rejection of any such materials at any
time by the Enginecer.®

w3

For the purposcs of the performance of the Contract, Thomusor
brought upon the site, inter alia, the two articles of machinery
referred to in the statement of claim and these articles were on
site at the termination of the contract. The employer in the nurported
gxercise of rights conferred under the Contract of CGctober 14, 19876,
refused to deliver the machinery to anyone while the project was still
under construction.

Ten months after it had entered into its contract with the
Ministry of Housing and had ccmmitted the concrete mixer to the
project, Thompson by deed of August 8, 1977 assigned the said concrete
mixer to the respondents as security for a loan of §70,000 with
interest at 17% per aunum. This deed in the form of a Bill of Sals
was registered as a charge against the Company in the Office cof the
Registrar of Companies on August 17, 1977 pursuant to section 23 of
the Companies Act,

A further loan of §$5(,000 with interest at the rate of 17%
per annum was made by the respondents to Thompson on January 30,187&
and on this occasion, the Massey Ferguson Tractor was included in =2
Bill of Sale, as sccurity for the loan. This Bill of Sale, toq, was
similarly registered under section 93 of the Companies Act.

By letter dated June 6, 1979, the respondents demgnded of

the appellants the return of the machinery but this the appellar

=+

declined to do. At the trizl of the action Vanderpump J. held
that on a construction of clause 53 of the Contract between t?e
aprellants and Thompson, it did not appear that the propertfyin the
two chattels passed initially to the Ministry of Hcusing. He
further held that under the forfeiture clause 63{1)(d) of the Contrach,

the Ministry of Housing was entitled to sell the machinery on oy 2bout
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is tc be deemed to be something else, as between the parties to [the

[0}

contract that thing is to be treated as if it were that something

2lse and accordingly in a contract document it is to be treatcd by

the parties to the contract, as if it took on the deemed mantle,
(v> but as regards third parties and the world at large, such a contractunl
provision had no binding effect.

In the course of argument we were referred to certain
autheritative works, viz.,the 10th Edition of Building and Engineerinr~
Contracts by HUDSON; the Second Edition of PERSONAL PROPERTY by
J. CROSSLEY VAINES; and the Fourth Edition of BUILDING CONTRALTS by
DONALD KEATING. Mr, Langrin relied fulsomely on passages fronm
Hudscn's, while Dr. Barnett was critical of certain opinions thereinr
— expressed.

As to the nature of vesting clauses in building contracts,

keating at pase 125 of his Work says:-

"It is common to have a clause which purports
to vest materials and sometimes plant in the
employer before they are fixed. The principal
obiects of such a clause are to provide a
security to the employer for money advanced and
to enable the employer to obtain the speedy
complaztion of the works by another contractor
in the event of the original contractor's
***** \ default, by providing materials and plant on
( ‘ site ready to use free from the claim df the
original contractor, and his creditors, or
his trustee in bankruptcy or liquidator. ¥

Hudson at p. 671 expressss the purposes of the vesting clauses thus:

~

‘The Courts have acted on the basis that these
clauses are inserted not merely to cnable the
contract to be nerformed, but also to obtain
due security for its performance.®

Both learned authors quoted above are explicit that it is
the language of the particuiar contract which must be construed =as

(;\ a whole, to arrive at the true meaning of the vesting clause.

o
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But broadly speaking there appears to be two lines of decided ¢a
based on the use of particular words. As Keating says on page

126:




"Whether or not the clause achieves 1its purposes
depends upon the words used, If the foraula
used is *the materials shall becol® and bet
or ‘'be and beC®’ the property of the emplover,
then normally, ‘the clause means what it says,.
onerates according to its tenor, and effectively
transfers the title.' If, on the other hand,
words like, ‘comsidered to be' or ‘deemed to be’
(the proverty of the emnloyer) are used, the
clause may be ineffective to achieve its purnose

as a whole toc ascertaln the intention of the
partics. " (Emphbasis mine).

The language uscd in a building contract In re Xeen and

EX parte Collins [1902] 1 X.B. 555 was held ineffective to pass the

property to the building owner, Clause 19 of that contract

nrovided that "all plant, work and materials brought to and left

uson

the ground by the contractor shall be considered to be the pronerty

of the board’, Bigham J. found that clause, if read by itself,
clauses in the contract, e.g. (a) one providing for non-removal ¢
cny plant or machinery from the site without express written

permission :of the Architect:; and (b) one providing for imnunity

on the part of the building owner for loss or damage to any part

of the plant and machinery. Then he contrasted these provisions

firstly, with the non-inclusion of a revesting clause and second;
with the common usage under building contracts for the contractol
to remove the surplus materials and plant from the site on the
completion of the works. On all these factors, he concluded th:
there was no intention to vest the plant and materials in the
building owner, whose nosition was however saved because he had
exercised his option of forfeiture although that had been done

after the builder’s bankruptcy.

My, Langrin sought much support from the decision of Farwe

.l

J. in Hazrt v. Porthgain Harbour Company Limited [1i903] 1 Ch. 550

One Cook had entered into a contract with the defendant company

build 2 dam. This contract provided for the construction of teap

be ambiguocus, He did not say why. However, he looked at other

PR
LS

g4

Ly




works, for forfeiture on the default of the contractor to nerforw
in 2 timely manner, for re-possession in case of the contractor's
bankruptcy, and in clause 11 that:

"The whole of the plant and materials breught on

the ground by the contractor is to be marked with
his initials in legible cbaracterq. A1l such

nlant and materials shall be considered the
property of the Conpany until the cnpineers shall
have certified the completion of the contract, and
no plant or materizls shall be removed or taken
away without the consent cor order in writing of the
engineers. "

“ e

works had been completed and after other plants and machinery had

Been brought on the site by the contractor, the contractor mortgag

the materials of the dam and the plant and machinery on site to t}

plaintiff who registered the mortgage as a Bill of Sale.

Farwell J. first drew attention to the purposc of the contract whe

“The whole contract is based on tho thoory that the

Porthgain Harbour Company are tc be nut in possessio)
of a completed pier, the c¢nly thing which would be off

any use to them .v.eveces. The company never got o

a completed pier, which is what they wers bargaining
for and they failed to get it by rcason of the defaul
of the Contractor, ©

Where Bigham J. was concerned with the practice in the tr

for unused materials to be taken away by the Contractor upon the
completion of the works, Ferwell J. pointed out that as he was ne
dealing with completed works such an eventuality was immaterial,
or "revest”
And although there was ne Specific use of the word “vest'/in that
contract, Farwell J. construed the term "all such vlant and machi
shall be considercd the property of the company” to mean that it
vests the property in the omployer subject te a condition that uop
certification of proper completion of the contract, the contractg
be at liberty to remove thenm, The clause in the contract was
sufficient to create an automatic vesting of the property in the
c¢mployer and upon the aci of certification of completion of the w

k)
n

the unused materials and the plant on site would revest in the

contractor.

Eight munths after the contract had been signed, after the tempor:
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The classic statement of the law, quoted by the text book

writers, avnpears from the judgment of Farwell J. in the Porthgaip

<

case at page 696 of the Zeport. There he said:-

"In my opinion these clauses are put i n for the
purpose; not merely of enabling the comtract

to be nerformed, but also as 2 due security

for its performance. They are not mere machinery
to enable the Porthgain Harbour Company, either
themselves or by another contractor, to complete
the performance of the contract, but they are also
a security for the company that the work shall be
prerformed:; and the company are entitled to avail
themselves of that security if, by the default of
the contractor, the work is not performed at all.”

Referring to the decision of Bigham, J. in re Keen and Keen

Exparte Collins, supra Farwell J. merely said that that case turped

on a mere question of construction and as Bigham J. pointed out

there were words in that c¢ONtract which rendered it plain tha

rt

property ever passed.
An interesting case relisd upon by Dr. Barnctt for the

respondents, is that of Broww v. Bateman [1867] L.R. 2 C.P. 272

Lo

It concerned a building contract whereby the builder would construc

ouses upon the land of the owner, then lease them., In the course

of constructicn the cwner would make advances to 1lths builder. A

judgment was obtained against the builder and the judgments¢redifor

segized some of the building matetials and building properties under

o

a warrant of levy. The poods were not sold. In an action by the

judgment-creditor against the building owner, two clauses of tho

building contract between the builder (judgment-debtor and by then

bankrupt) and the land owner, came up for consideration.
‘CIL#use 7 thercof nrovided:

“That all bricks, timber, materials, and other
things which shall have been brought upon the
said premises by or for Hargreaves,; his
Executors etc. for the purnose of erecting
such buildings as aforesaid, shall be
considered as immediately attached te and
belonging to the said premises; and nc part
‘thereof shall be removed therefrom by him or
them without the consent in writing of
Holledge, his heir or assigns, or his or their
Surveyor. "

inc
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The dth Clause made special provisions in the event of
default by the builder, After certification of such default, the

owner was authoriged:

"Immediately or at any time or times after

such default ............. to ¢ater into

and take possession of the whele or any

part of the said land which shall have been
comprised in any lease or leases granted as
aforesaid ...... with all buildings and
improvements thereon and all bricks and other
building materials standing and being thereon
for nls and thelr own use and benefift .......'"

Counsel, on behalf of that judgment-creditor, eloquently
submitted that when the 7th and 8th clauses of the contract wera
read together, as indeed they must, what the buiiding-owner had

a licence or right to enter and seize certain materials in case

the lafd-owner any present interest in thosc materials, at all ovents
until some act was done by him in assertion of his right.

Bovill C.J. found that the two clauses in the contract wyr
not incensistent with each other and held that each should be givye
cffect, The fact that the owner had the power to seize waterials

dcfault

vy the builder did not in the opinion of Rovill C.J. quali

[
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the owner's right under clause 7. He said, however:

"It is not necessary to say whether that clause
(cl. 7) creates an express legal right or
interest in the landlord, because in my
judgment it confers upon him a clear equitable
right to the materials brought upon the premises
for the purpose of being used in theilr
construction, without any actual interference on
his part. ° ‘

Keating J. was also unsure whether the 7th clause create
legal tight in favour of the owner of the materials but he toc agreed
that an squitable interest had arisen to protect the owner against tho

claims of 2 third party claiming through the builder.

In Xeen and Keen Ex parte Collins no one could assert that

at the moment when the materials were brought on to the builder|s

land they were in reality attached to the premises. Yet by the

avenue of a legal fiction they were to be sc considered as sc|attachod
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"In the former casc it has sometimecs been held

that the clausc was incffective to achicve its

aim and that thc property remained in the

builder, at the mercy of his creditors and trustee
in bankruptcy. ©

The underlined words cannot easily be construed as being
part of an assenting opinion.

Dr. Barnett was able to suggest somec 14 features of the
contract in the instant casc¢ which rendered it similar to the

agreement in Re Keen and Keen, supra, and he submitted that the

use of the deeming provision is to indicate that at all times the
ownership of the plant and materials rests with the builder
(Thompsonj but while on the site they were to be deemed to be the
property of the land-owner.

Clause 53 (7) of the Contract makes provision for the
revesting of Plant, goods or materials in the Contractor where
Plant etc. have been removed from the site with the approval of
employer. This sub-clause also specifically vprovides for tho
revesting in the contractor oi all surplus Plant, goods or materials
upon the completion of the Works.

In nonc of the cascs reviewed herein were there such pre
revesting clauses as are to be found in the instant contract. 7T
the contractor is permitted to remove plant etc. from the site
during the currency of the contract and that permission may unoft be
unreasonably withheld by the employer. But the occasion for
removal only arises when the plant etc. are no longer immediately
required for the purposes of the completion of the Works. Teo
pin the relationship between the contractor and the employer,
contract goes on to provide that although the plant etc. on sitd
are deemed to be the property of the employer, the contractor
to their exclusive use while the contract is being timely perf
1f indeed the property in the plant etc. did not pass %o the ¢
all the provisions for revesting would be meaningless. Bigham

L and Keen :
did not have a similar fact situation in re Keen?ex parte Collins,
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supra and he was anxious that an employer should not be unjustly
enriched at the expense of the contractor unless the contract
contained the clearest words to produce that effect.

When the relevant clauses are read and construed togethe
the only reasonable interpretation is that as a security for duc
performance of the contract, the machinery were vested in the
inistry and the Ministry thereby acquired possession and a
special property in the machinery which was only determinable on
vestment in the contractor in accordance with the terms of the
contract. The contractor had divested himself of any power to
deal with the machinery (whether by sale or hypothecation) in
defeasance of the Ministry's rights and interest. By failing to
disclose the Ministry's interest the loan obtained from the Banlk
was an obtaining by fraud. Accordingly, unless and until
pdssession and property in the goods had been determined as prov
by the contract neither in conversion nor in detinue would an ac
be maintable against the Ministry.

Thompson Construction Company Ltd. purported to pass the

r

re-
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property in the two pieces of equipment in question to the respondents.

This they had no power to do as at the time of the entry into th
Bills of Sale with the respondents, the property in the equipnen
had already been transferred to the appellants. I am of the op
that the appellants were entitled to reject the demand of the
respondents for the delivery of the machinery as the Works had n
been completed. The appellants were entitled under the contra
to retain the machinery as security for the due completion of th
Works.

I would allow the appeal and enter judgment for the appe

with costs both here and in the Court below to be agreed or taxe

KERR, J.A.:
I agree.
WHITE, J.A.:

I agree.

e two
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July, 1980.
His further decisive finding was that the two Bills of =ale
transferred the machinery to the respondents subject to a right of
regemption on the repayment of the loan. Having regard to that
finding, the learncd trial judge went on te hold that as the loans
nad not been repaid, the appellants had no legal right to detain
the machinery when called upon by the respondents to deliver thom un.
Although the appellants f£iled six grcunds of anppeal and
Mr. Langrin argued each of them, he relied mainly upon his first
ground which complained that the learned trial judge had misdircqted
himself on the law in concluding that condition 53 of the contragt di.
not pass to the employer the vroperty in all the nlant, goods znd
materials which were owned by Thompson, the Contractor, He subwgitter
that when the contract was signed on October 14, 1976, the propegiy in
the chattels which were on the building site passed to the Ministuy
of Housing subject to being revested in the Contractor when the
contractual obligation was filfilled. The conéequence of this vesting
clause, he said, was that as long as the contract remained unfulfilled
there was no property in those chattels over which Thompson could
create a right in preference to that of the Ministry of Housing.
On the assumption that that was a correct legal submission,
Mr, Langrin submitted that the so-called charges contained in the Eills

of Sale created no immediate interest in the respoundents and at best

]

could only be considsred as affecting rights to be acquired in rgspe

0
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of those chattels in the future.
For the respondents, Dr. Barnett submitted that at the time
of the execution and registration of the Bills cf Sale, the respandents

had no knowledge of the terms of the contract between the appellants

and the Ministry of Housing and that upon a proper construction of tho

deeming clause in clause 53 of that contract, it had no relevance to
raspondents who were innocent third partiecs. He submitted that the

word “"deemed" should be interpreted in the scense that where a thing
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amd ne action on the pvart of the cwner was required to perfect this right

which to him then anpertained. On the question of construction,
the Court did not say, ‘Well if the materials can be forfeited o

the owner under clause £ after the happening of certain events aﬁd

after specific action has been taken by the ocwner of the land, h

‘hen can it be said that undexr clause 7 the land-owner had a rigl

wer those materials from the moment they were brought upon the nd?"
I temporized by finding & clear equitable right which was enoug
¢ defeat the claim of the judgment-creditor.
In re Winter ex parte Bollard {18781 8 Ch. D. 225, the
Court was concerned with what amounted to mutual dealings under the
Bajkruntcy Act of 1869 [U.X.]. The issue arose out of a building
contract bdut all the cases cited concentrated upon the position under
the 1aw of 3ankruptcy. Bacon C.J. disposed of the issue of thel legal
owneiship of the property brought upon the building site under =
building coitract in three swift sentences. He said:
"The contract which was made is one of the most familiar
kind. A contractor brings plant upon the works, a.d_
he undertakes that while he is engagad on the works it
"hall belong to the Commissioners, and that the things
'n question are to be deemed their property, that is to
‘ay, that they shall not be removed. e is entitled tc
‘he plant, hecause, if he 1is not, ths property has rass
rom him."
The lewrned Chief Justice made no mention of the second
important reaswm for the deeming provision in a building contract
£ the

viz.9 that the piant shall be socurity for the due performance

contract° And, of cburse, he did not say why the property couli not

%ave nassed from the builder to the owner of the land under thw contract
An opportwnity was afforded to the Privy Council in Benneti

dnd ”hlbc (Caloary Ltd.) vs. Municinal District of Sugar City [1“R1]

A,C. 786 to comment upon the differences in meaning and effect, if any.
hetween phrases such as “be and become™ and “shall be deemed"'. | Their

Lorships mentioned, without express endorsement, the judgment f

Farwell J. in Hart v. Porthgain Harbour Company Ltd., supra. What

was said of the decisions of the group in which In re Keen ?nd Keeu

sunra falls, could well bz censtrued as a mild disapproval, viz.:



