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JAMATCA

IN TEE COWRT OF APPEAL

SUPREME COURT CIVIL APPEAL NC. 85/83

BETWEEN:
AN D

AND

tir. N. Fraser and Mr. Victor Dixon for the defendant/appellant,

BEFORE: THEE HON. MR. JUSTICE ROWE - PRESIDENT
TFE HON. MR. JUSTICE CARBERRY, J.A.
THE FOM. MR. JUSTICE WRIGPT, J.A. (AG.)

THE ATTORNEY CEMERAL - DEFENDANT/APPELLANT
CLINTON McFARLANE - SECOND DEFENDANT
ELAINE CEARLTON - PLAINTIFF/RESPONDENT

Mr, W. B. Frankson, (0.C., and Mrs. M. Forte for the plaintiff/
respondent.

July 18, & 19; October 1, 1984;
and February 28, 1985

WRIGFT, J.A. (AC.):

respondent whereby damages were awarded her as follows:

{»

This anpeal is against judement in favour of the plaintiff/

Special Damages - $ 2,165.00 (with interest
at 6%).

False Imprisonment § - 10,000.00.

Assault

Malicious Prosecution - 5,000.00,

The case, though arising out of fairly simple facts, generated

much interest not alone because of the conduct of the second

defendant but also because of the claimed relevance of the

fixchange Control Act. At the trial no evidence was adduced by

the Defence. Accordingly, the nlaintiff/respondent's case is

uncontroverted.

She hails from Jamaica but has been resident in New York




sinceill965. During the Thanksgiving week-end November, 1979 -
she came to Jamaica on a short visit to see her ailing mother
(who has since died). Her four sisters also resident in New
York, saw her off at the airport in MNew York and save her a
total of LU.S. $420.g8 against eventualities. It transpdred that
her mother was not/jll as was supposed so much so that she
refused the money which the children had sent and advised that
it be returned to them.

When the plaintiff/respondent checked in at the Immi-
aration Desk on her outward journey she surrendered the dupli-
cate of the Immigration Card which she had completed on her
arrival. It is her evidence that this Card had no provision
for the declaration of what money she was carryin¢ and neither
on arrival nor departure did the Immigration Officers ask her to
make any such declaration. Indeed she was asked no question
about money.

She entered the intransit area with a tote bag on her
shoulder and her passport case in her hand with money to purchasec
liquor at the In-Bond Shop when, on responding to her name being
called, she was confronted by the second defendant who said to
her:

""Give me your Boarding Pass. Fow much
money you carrying out of the country?"

Surprised, she asked 'Y ho are you?” and by way of reply the
second defendant waved something in his hand. She could not tell
what it was. Next, he snatched the folder with her rassport and
the money she had in it. She told him she did not know how much
money she had. Fe grabbed the tote bag off her shoulder and said
"I am poing to take you and search you." ’

Favine ascertained at the Immigration Desk ‘‘who checked
in Charlton” he retrieved the card she had handed in and pro-

ceeded with her to a room where he reveated his intention to



search her. Upon her protesting he fetched a female officer
whom he instructed to search her. The latter refused. He then
emptied the contents of her bag on a table. Upon seeing the
money #he had in the bag he enquired "Where you get this money?"
and was given the account previously herein-related. Included
in the money was a cheque for sixty-five cents and he asked
"t/hy are you going out with a cheque?” She replied that it was
for her sister. Fe then attempted to leave the room with her bag
and when she protested he pushed her and thus evoked a promise to
hit him with the chair if he did that again. Not unreasonably,
having regard to the %act that she would miss her flight without
her relatives knowing why, she requested to be allowed to call
her family in MNew York. VFis response was that she was a prisoner
and would not be allowed to make the call. Stating that she
would know his name at Falf-Way-Tree he left her in the room,
She was nervous and hot. A female Immicgration Officer opened the
door and to another officer who then entered she related her
plight and he allowed her to make the call but while she was
bcing taken to the telephone the second defendant called out
"Prisoner not allowed phone call." After the call she returned
to the room where she remained for over three hours. The second
defendant said an attorney would meet her at Falf-Way-Tree. She
was taken to Falf-Way-Tree wherc she was met by an attorney and
was bailed in the sum of §$3,000.00, The second defendant was
asreeable to the srant of bail. She testified that “McFarlane
did not tell me why I was being arrested! she did testify, however,
that she had been told of charges of taking foreign currency out
of the country.

The vigour displayed by McFarlane was followed by a grand
arti-climax when the case came to Court at Half-Way-Tree. The

charges were not pursued. Included was a charge for using



——

L
g,

indecent lansua~e - she was dismissed and the money - a total
of 1.S. $483.3G returned to her.

In the meantine her lursage had sone to New York and
she was left without a chanee of clothes. She had to purchase
clothes.

The testimony of the plaintiff/resnondent as to what
happened at the Morman tanley Airport received strong supnort
from Donald Hyatt, the Irmieration Officer who processcd her
for departure. It was he who allowed her to make the telephone
¢~11 and it was from him that “cFarlane recovered her Immigra-
tion Card, Yte testified that he did not ask her any questions
about money because the Card had no nrovision for such guestions.
“ince McFarlane took possession of the Card this officer has not
scen 1it.

Pavins resard to the w»nredictable conscauence of the
unsuccessful srosecution of the nlaintiff/resvwondent it seeins
more than passing strange that the mrosecution was abandoned
without one word from the prosecutor.

During the course of the trial VMr. Praser applied -
rather late in the day -for Security for costs on the ¢round that
the plaintiff/resnondent resided outside the jurisdiction., The
anplication was not countenancerd, The failure of the learned
trial judge tc grant the application was made the subject matter
ot the first of the three Crounds cof Appeal filed. ‘Yowever,
this rround was abandoned but not without the comment of
My, Frankson that by admitting that the »laintiff/respondent
recsides outside the jurisdiction the appellant corroborated the
contention of the nlainti€f/respondent that she was not amcnable
te sanctions aimed at Jamaican residents.

Cround 2 reads as follows:

“"The Learned Trial judse erred in Law in
holding that the arrest and prosecution

of the nlaintiff/defendant were cffected
without reasonable cause.!'
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Mr. Fraser did not svwend much time develoning this
Cround of lwpeal. Citing Secticn 4 (1) cof the Exchanre Control
Act he subumitted that it ewbraces all persons entering Jamaica,
who, he contends are under a duty to declare 21l foreign
currency broueht into the Island so as to be able to take it
out as foreign currency not earned in Jamaica. No nerson, he
submitted is enabled to take foreien currency cut of Jamaica
without the permission of the Minister. Acccrdingly, the
submission continues, the nolice who see anyone exporting money
without such vermission can arrest, search and prosecute such
2 person whether it be harsh or ovnressive.

Without the Defence having at any stare of the procecedinzs
adduced even one word of evidence by way of challenging the
rlaintiff/respondent’s allegations it was net surprisine that
t'r, Fraser found himself severely circumscribed. But even so
his submission tempted ir. Frankson to take more than a curscry
look at the Act. Inasmuch as the submissions were found to be
«nlightening an< betraved much effort on the part of Mr., Frankscn
no disresnect is intended by not reflecting those submissions in
+this judgment except for one which is worthy of note; for it is
our oninion that the resoclution of the question before us does
not reaquire a Aetermination alonpg the line of thosc submissions.
Rather late in his contentions M¥r. Frankson scught to underscore
not just the unreasonableness of the arrest but its illegalitr
by reliance on paragraph 2 (1) of Part 11 of the Fifth Schedulc
to the Act which states:

“Mo proceediness for an offence punishable
under this Part shall be instituted

excent by or with the consent of the Director
of Public Prosecutions. Provided that this
sub-paragraph shall not prevent the issue or
executicn of a warrant for the crrest of any
person in resmect of such an offcnce, or

remanding in custedy or on bail of any person
charred with such an offence.”
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Mr. Fraser's reply was that the prosecution had been
conducted by the Deputy Director of Public Prosecutions and
accordingly no fiat was needed. Like the submission the reply
ignores the language and intendment of the Act, for it is not
difficult tc Jemonstrate the impossibility of cbtaining the
fiat of the Director of Public Prosecutions in advance wvhere
the arrest is withcut a warrant. This question was dealt with

in the case of R. v. Nancy Sanchez-Burke MWo. 2) (1977) 15 J.L.E,

168 in which Fenry, J.A. delivering the judgment of the Court
said at page 171:

"In our view the paragraph is nrimarily
concerned with preventing oppressive
indiscriminate nrosecutions and to this

end it contemplates that the advice and
consent of the Director of Public Prose-
cutions be cbtained at the earliest oppor-
tunity. The provisc should therefore bhe
read with this primary objective in mind.

In our view in those rases where the proviso
applies the fiat of the DPirector of Public
Prosecutions must be obtained within a
reasonable time after the taking of such
actions as the proviso exempts. What is
reascnable time is a matter to be determined
on the facts of each case. For the purpose
of ascertaining whether the fiat has been
obtained at the proper time it is desirable
that it should be procduced to the Court
before the commencement of the trial.

Where this is not done consideration will
have to be given tc whether any objection
may Droperly be taken after the close of the
Crown's case....."

From the history af this case it is obvious that this situation
did not arise. Accordingly, the point though interesting is not
relevant,

It seems to us that once a person in the position of
the plaintiff/respondent has complied with such requirements 2s
the appropriate authorities choose to bring to his/her attenticn
as affecting such person then he/she should be free to assume
that there are no other such requirements which have not been

disclosed and to act accordingly.
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The question before the learned trial judge, viz.,
whether the actions of McFarlane were without reasonable and
probable cause, was essentially a question of fact. And it is
difficult to see how, he could have come to any other conclusion
than that to which he came. This Ground accordingly fails.

Ground 3 reads:

"The award to the Plaintiff in respect
of general damage was excessive.”

Apparently taking the view that the complaint embodied
in this Ground is self-evident Mr. Fraser did no more than to
call attention to the Ground leaving Mr. Frankson the task of
justifying the award, if he could. Mr. Frankson submitted,
without conceding, that; if the awards appear to be con the high
side they are not so high as tc warrant the intervention of the
Court. The damages he submitted are not exemplary. The most
that can be s2id is that they are aggravated damages reflecting
the abhorrence and disapproval of the learned trial judge of
what he justifiably felt was unneccssarily harsh and degrading
conduct on the part of the police officer.

Without wishing to detract from that assessment c¢f the
police officer's conduct we take the view that, having regard

to the period and nature of the imprisonment as well as the fact

that she was spared the harassment of a trial in the Criminal Ccurt

an award of §$15,000.00 for General Damages does seem excessive.

An award of $10,000.00 equally divided between the two heads of

damages is more in keeping with the justice of the case. The award

for General Damages is accordingly varied.

On the question of costs we have decided with some
reJuctance that the appellant will have one-half the costs of
appeal. In the result, thereforc the plaintiff/respondent will

have one-half the costs of appeal to be agreed or taxed.



