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IN YHE COURT OF APPEAL

SUPREME . COURT CIV.D APPEAL AFPEAL #NO. 33/390

LEFORE: THE HoW. Mk, SULSTLCE KONB PREGIDERT
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BETWEEN THE ATTORNEY GENERLL DEF.EI'EDAt‘T/ :PPELLANT
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Mr., Dennis Morrison & M. Lacksion Rebingon
fci The Acvtormey General instoucted by
The Director of Stave Proceedings

Dr. Lloyd Barnett for the respondent
instructed by Dr. Adoipli Edwards.
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1996

~he instance of Cunfidende Hus Service Limited;
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Langrin J.. in the Supreme Court in pxccaedlzgs instituted
by an Qriyinating Suwmaons awarded & declaraiion against the
Attorney Ceneral which reads so far as is relevant -

B eeweeowdT L0 GERESLY CRUERED that.

Regulation 234 of the Road Traffic

Regulations has been wade withoui

tegal authority and is invalid.”

it should be Qﬁgqafﬁhat-alanough the affidavit in

suppoxt of the summons.s#ates that the respondent is a company
which employs drivers and conductors, there is no suggestion
in the recoxd taat informationg had been preferred agalnst
its drivers or conCuctcrs for failing to obey the cegulacion.
The pavent statute and the impugned regulation sontemplate
as a vancit.uvn foo breach of the regulacions, criminal

and

w

proceedlings 1n the summacy couve 0f Petty sessions



b

thereafter on appeal by virtue of Sectims 22 ard 24 of the
Justice of the Peace appeal Act either to the Circuit Cours

or by Way of case stated o che Court of Appeal.

of whether the reguiation was valid raiszed issuee of inportance
in criminal and constitutional law. Paragraphs 1 and ¢ of the

regulation {sec Jamaica Gazette Procleamaiions Rules and

ulatlons dated lst Decumbe:r, 19t

[«

} are sufficlent to

1"

indicate the scope of the regulation ard the time when it came
cinto force. These paragraphs read -
“ DRIVER™s 26D \,UL\JDC'.L’“"U U LMORE

i -

23A.—~ {1) & driver or conductor shall
wWealr a aniform whaich shall consist of —

“
EY

(&) 5 badge:

{b) & bush jacket with short sleeves; and

(¢} Lrousers or, in the case of a female
if she o elecis, a skire with the
trousers or ski.t having piping
o the lefy side thercof.

A T T T Sy

{4; This regulaticn shall come into
operaticn on the ist day of March, 1%89.°

(i¥

The issue posed was to decide whether the Ministes
was empowered to nuke this regulation.
The Scope of Part IIi of the Road

Traffic Act {The Act} in relation
to Drivers and Conductors

The crouss headinyg vo Pari IIi of the het ceads -

"PART {¥i. Regulacicn of Fublic
Passengur Vehicles and
Road Licences.”

i~
(a3

To ascertain who was eligible to be a couductor in law,
Was necessary to exqmine at least two of the provisiocns of

Secticn % of the Acu., They are $%(1) & {(4) and toey read as

follows -



Med.-(1) A person shall not act as
conductor of 2 stage Or eXpress carriage
on a road un15¢s he is - llcenaed for

the purpose under this Part, and a
person shall not employ auy pCfSOu whio
ig not so licensed to aci as conductors
of any such vehicie on - a road.
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(4) A licence to act as conductor
of a stage or eXpress car clage may at
any time be suspended or reveked by the
Liccusing Authority by whom it was
granted upon itie groUnd that, by veason
of hisg conauct or ?hjb;Cdl disability,
the holder is not & £1: person to hola
suchh a iticence.’

e it noted that the conducteos’'s slatus i reguiateu
oy exp es statutory power and that failure on his part LO
comply Wth Lhﬁ DECVLSIONS of the ﬁct maght result in the
enfurcenLnL of cr;mlnul sanctions as atlpulaceo in

eccion v2{5). Also by virtue of Section ©9(2) of the #ct,

his licence may be szuspended or revoked. additicnally, on

employer of unlicenced concuctors 13 criminally liable and
the preceeding Sections Gi-6d¢ of the Act pertain o kead
Licences for public passenge:r vehlicles.

Secrion 75 of the Act is important and it is

,

esseniial to set it oui in full &s it pewmits the rules in
paragraph 1234 of the Regulalion.

Y5 -—{1 The Minister may make reguia-
-iong as. co the conducc of persons licensed
ro ace as dyivers or conduccors of pullic
nassenger vehicles when acting as such.

{2} - Xf any person to Whom Suci

gulativis apply coutravenes or fails to
pomply wich any of the poovisions of the
rLnguL Nea) ¢ he shall be liable o a
penaliy not enceading ten dollars, and
che court by which he is conv‘ct;é may,
if it thinks fiv, cause particulars of
tiwe conviction’ "u be cndoxrsed upon the
licence granted Lo that person under this
Pare. ' '



WP (3) The person whe has the custody
-of the licence uiall, 1f so reguired bj
T convicting court, produce the licence
within a reascnable tine for the purpose
of endorsenent, and if he falls wec do 50,
shall be _u_lty of an offence.
Langrin J. ignored the implications of ihis important section.
is only reference Lo it in his judgment i at page 9 of the
Recoru wihere he said -
“4.:e¢tions?4 75 deal with Conduct of
,Passungggs, Conductors aad Drivers.
Again none of these sections deal with
- Driver's and Lonuuctos®s Cniform. ™
Buch a reading of Secuion 75 fails to teke into daccount that
in the context of che secticn, the requirement that drivers
and conductors wear a unifori is an essantiul parc of their
conduct amd thercfore a subject appropriate for mlnlsterlal
regulations. Also it lgnores a basic neaning of the word

‘conduct uTne way of managing & business affair' Collins

English Dictionacy b wmanner of conducting {(business etc. J*

The Concise Oxford Dictionary.

Then Zection 109 of the hck ordains a sunmary trial

4

in Petty Sessions cither before a Re sident Magistrate or at

least two Jusiices, and it also Stipulates the venue., That
section reads as followsg -

105, Everj ufFencc undex , and every
centravencion of ; this act shall except
Whise Othierwise LnuquSLy pruvided be
- tried swmarzily and the offence or
'CunLLGVLnLlon shall be deemed to have been
committed eithier at the place at which the
Bae wasg uctuully committed or in vhe
pagish in which the offender resides.”

this point it is percinen: to point cut, that since Parlianment
made it an offence if the regulations werc breached then it
would be obligatory to ciiallenge the Vulldlhy o the regula-

tions in the gumma"} courts and fucther on ubpedT as was done

in McEldouwney v. Furde V1871 L.C. ¢332, Further any wunformavion




charging a defendant ought te set out the gubstance of the

churge letting the defendant know exfactiy with what he 13

*eace Jurisdiction

=
(..f
|..-r
Ci
{I:
C
"
r
sy
41
]

chargeds see Secﬁign‘§4 $f Jus
AcCt. In a prosecuticn, it would be advisable to state that
the offence was contrury to bection 7L of the Act and in
cuntraveation. of paragraph. 1234 of fae regqulziion, but a

Ml

failure to do so.would not necessariiy resaloe in i

he cconvic-

tion being upset on appeal. See R.v. sshenheim (1973

12 J.L,R. 1056 or 2¢ W.2.R. 3U7..
It is true thut the introouctory part of the:

Tegulation vcads -

" ~n edercise of the power conforred
upcl che Hinlgter by section 7¢ of the
CRoad Traffic act, the following
Regulations are hercby made.”

sut :f the Minister w3 acconded the power he asswacd by virtue

oL seckion 7L to gegulate conduct s¢ as wo compel conductors
and drivers to wear wiiioss s stipulated in paragraph 12323

{supra),
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adverting co Sceticn 77 of the
whicli zn tuen refess Lo Scotion 75 cannot create wice LaLncy

50 as 0 rendesr a conviction invalid on the basis of ualiiu

Yhere .8 further auppost for this contention fzom

Parv VIII of :the acit and it is noc refer tu
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section 1v7 (L}, (2} & {4). These secciovns recd -

"1GT . —{1) gll rLgulation purpuriing
Lo be made in ursusnce cf any ruri cf
ciils Lo shall e published in the
Gazetre and shall comie invo operation
wii: such publication or al such othex
Lime as way be fized DLy such regula-
Lions.

C{Z) okll reyulavions made under
any Pa:si of this sct shell heve full
effecy notwithsianuaing anything in any
viher Act ur any wegulations made
thereunder. '
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Bl a4y - Regulations made unuer s any

Part of whis Act shall be of the same

force and effect as if they were o

contained in and formed parc of vhis

Aeo and shall be judicially nouiced.”
There was no issue thut the regulation was published in the
Gazette and made pursuant ©o dection 7v of the #ce. Jnco it
is conceded that the- ‘conduct of persons’® in the context of
Section 75 ¢f the Aot is capable’of wcambracing che requiréewsent- -
to wears @ unifcsw when acting as a conductor or Jriver of a
public passenger vehicle, then paragraph LL3k of “the regulationm -
must be intra vires. In a summary trial the iniroductory woirds

vf the regulation which states that the Minister was acting

pursuant to Sectlon 7¢ would find no place in the particulars

. R

of the information. Further, bécﬁion LD?{B)*&f'the Act
specifically states that regulations are to have full erffect
notwithstanding anything in any cther Act or any vegulation.
Once paragrapa 1235 of the regulation was pubiished in the
Gazette and conformed to Secticn 75 or the aect, then it was
valid and had full effect. Seciion i07(4) of the Act is alsc
pertinent and the zifect of 1£ ig thot once pavagraph 1234 of

the regulztion is intra vires see ®.v. Minister of Health

s

expacce Yaffe (1931) n.L. 454 then it is to be treated as if it

4

vere centained in the act and so must be judicially noticed.
Conseguently, paragirash lﬁSR of the cegulation must be acded
0 the hct ang the incroducioiy puraygraph in the reguiation
wnich specifies that the power to make regulatlon is conferred
by Secticn 7u of the sct could never create uncertainty so as
tc nmake the regulatlon. invalid.

Was there a clear legislative

reference in Section 79 to Section 75
the empowering Section of the Act?

A5 noved previously: the learned judge below wrongly disposac

of the .rgument thai bLoccion 735 was the aapowering seccicn in o

n his anulysis of

|,..i

single senteucse. He was more detailed
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Section 76 and since he relied con the plain meaning of the

seccion Lo rejecy the submission of counsel fur the iLttorney
General,; thait section most now be considered., It reads -

TG, The Minister may make segulaiions
for any pucrpose for which regulations
may be made under this Part and for
prescribing anything which may be
prescribed under this Pave, and
genexvally rfor the purpose of carrying this
Pait inte effect, and in particular,;

but without prejudice to the generalivy
of the foregoing pruvisions, may make
regulations with respect o any of the
foilowlng matrers -

~t sewns thai Scceion 76 of the act envisuges that

the Minister may mane reyulavions generally pursuant to Pari IIT

u

which comprises secoicns U8 to 74 inclusive. This must
include regulations mode puirsuant to Scciion 75 of the Act.

He could also prescribe generally, and also make regulations

for carsying the purpose ©f Part JLiY into effect. LGditicnally,
e could nmoke regulucions for the items enumerated in

section 76 one of which Seccion 70 {e) reads -
VPTG ie) the badges. Lu be worn by
drivers and conducicrs of public
padsenyer vehklicles and the
Laentification cards, photogsraphs
and documents o bo carried or
exhilriced by them;e.e...”

Sv construed, whether reliance is placed directly

-

on sSection 75 or in the altarnacive veliance is cn the

{

refecsence in SectiDRITG Lo Section 75, the‘answer is the sane,
saragraph 1i3a Of the Regulution is valid because Section 75
empuweré it. Once the learned Jjudge had ignoured the effect
o ﬁéction.75 thén section 70, even if he had constirued it
correctly, would have been of nou avuil to him, since he

could find no specific warrane for the Minister's power in

secroiun 75,




Was . the declaration an appropriate
reiief where the breach of the
requlation was enforced by criminal
sanctiong?

Langrin J., in the Supreme Court recognised that

for a breach of gulation 12254, criminal senctiong impused

by Section 7% «f the set could be enforcad. Here is hwow he

~

deals with the matter at p. 17 of the Recoxd -

Lt}

»r

1_

would bL unreasonabie Lo

..L
C”nClLJC that an owner or operaror of
an Umnibus service is not affected by
a resiosint placed upon 2 driver o
conducior. Indeed in a proper case Jhe
owner may be charyed with aiding and
abecvany the fuilure of the dk;ver oY
conductor te wear uniforn.”

He was respumling ue the subnission by counsel for the Attorney
General thet Confidence Bus Service Limited had nc locus standi
to seek & declarvacion. . bubt the pricr submissicon ought to have
been that the coure vuaghi not Lo have exerscised its discootion
to have granted a declaration.

This issue must be considered nov only because cf its
rolevance tu thiz casc, but because it may offer guldance for

the future. Since the suliject matter in issue was a regulavion,

breach of which would give rise e criminal proceedings, the

H

cour ¢ shotld have uwderwd thae mhe Dirvecver cf Public
Prosecutions be & pariy av the vutset. The maiter cuuld have
boen adivurned o enable this to be done. he cuurt ought to

nave ereccised its dascretion wo refuse the grant of «

(1)

decluration if a party whose intevest was involved, was not

joined. This salutary rule wus adverted to in London Passengel

franspoch Boasd V. Muscrap (49%4£) L.l 334. or (1942 1 211 E.R.

97, At ». 194 of che latter report Losd maugham szic -

¥ also think it desivable to mention
the point as to purticu in cuces where a
declaration is ;ouhL. The present
ubpc$xu1ts were not 4Ly cctly prejudiced
by the Jdeclarazcion, and it might aven
nave been thouzht te be an advantaga tu



"them to submit to the declaration;
but, con the other hand, the persons
‘reually interested were not before the
court, for nut a single member of ihe
“Transport Union was, noyr was that

- “Urnion its=lf, souined as a defendant
“in the action. It is true that in
their absence chey were not strictly
bound by che declaraticn, but the
courts have-always reccygnised that
‘perscns interested aie or may be
1ndlrgcblj prejudiced by a deciaration
made by the-court in their absence,
and that, excepi in very spuecial
c1rcumstanceb; 411l persuns interested
snould be made parties whether by
repre Lnuatlun, orders or cotherwise
before a ‘declarution by its <teims
”affect;ng Ln>L; rights is made.”

At p. LU? Lu;d Wﬁlght bald

“;;}a.,.‘i alqu agree - that the dcuvion

is noc grcpe*ly Lungnluuu¢d i regard

AR phznleu._ :
Had the Director of Public Prosecutions .beenimﬁde & party,
then the judge would have had full legal argumenis before he
made his order. = e

"Secondly;” thery 'is’a rulé of law, ‘that tiie declara-

ticn, a civil remedy, 1s seldun granted when Parliazment has
entrusted the cuntravencicn of a statuie ér regulation to

criminal tribunils. This issue does noi seci to have been

exanined in the court below.  Judicial nocice could have been

taken of repoerts that there were criminal prosecutions for

breaches of pacayrach 123 of the’ Regulation.  Thesc press

veports fuccher scite that as a result of the decluration

grantad, prosecuticns had Leen suspended. 8o Cenfidence Bus

Service Lim:ted, ah employer of drivers and cunduccors halted
the prosecution of drivers and conductceis who disrvegarded

tiie law. Lord Dilhorne recognised thav stch dungexs could

arise and said of a decision oi the Court of Appeal in England

in imperial Tobagco Ltd., . i-G (15"01 1 11 E.R. 2¢8 at 875
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- bonaldscn J thought it could
but did not grant it as lhie thought that
the Spot Cash scheme was & luctery and
..an ualawful competiticn. The Court of
hppeal, holding that it was neither,

- granted -it. - That dc01 sivn, if it stands,
will form a precedent four the
Commercial Courc and other civil.courts
usurping the fuuctions.of the criminal
cuurys,r Publishers way.be tenpted to
seek Geclarations .thai what they propuse
to publisb is not a ceiminal libel or
blasphenous or obscene. - if in.this case
where the declaration sought was not in
respucc ¢f future conduct buc in respect
of what had already taken place, it
could be- propex 1y granted, [ see no
reason why in such cases a decluration
as tou future conduct could not be granted.
if this were tc happen, then the position

- would be much the same as it was befoie
the -passing of Fex's Libel Zct 1643 when
judges, nct juries; decided whether a
libel was crlmlnal, g;‘“phenous or
obscene. oz :

- Such a declaration is no bar.to a
criminal prosecution, no matier the
authousity of the ccurt which grants it.”

Three poincs should be noted. Firstly, in the Court
of appeal, the Director of Public Prosecutions was scruck out
as a party to the action but the order ¢f that court was set
aside- by the llouse of Lords..  Becondly, Lozd Bdmund-Davies,
Loré Fraser, and Lowd Scuarmen expressly agreed with

Lord Dilhorne. Thirdly, while in';he.Imgerial Tobacce Lid, case,

a prosecution had zlready been instituted, in the instant case
there is no indication that Confidence Bus Service Litd. was .
threatenedrﬁith-progec tiong.. Howevew, as udverted to, there
were indications that prosecuiicns were institated and it is
against that background that thu,foliowing passage in the.

Imperial Tobacco case is also velevant. st p. 864 Lorae Lane

" - Counsel appearing before your
Lcrdshlp“' House were unuble to-fing™
any case in wn*cn a defendant in

criminal procecdings alveady properly



"and nov i raticosTy instituted had
applic _oo a.dec-aruhiun that the
criminse pooceedings woege uniounded
cor baced on a misapprenension as uvo tha
Lrue aecning »f the criminal statute.
~de ace f£ind that dearth of authourit

SLlF*LEng It would i strange if a
defendant to proper criminal proceedi s
werz able to pre-empt those procesdir s
by application to a judge of Lhe Higl.
Court wnether sitting in the Comwerc.al
Couri cor elsewhere. What effect in law.
on the crininal proceedings would ary
pironouncenent from the High Court in
these circumstances have? The crim.nal
court would noct be bound by the dgcisicn,
in practical terms it would simply have
the inevitable effect of prejud1c1ng

Lhe criminal trial one way oo the other.™

Against this background, Langrin J. ought not to have granted
a declaration that paragfaph 1234 of the Regulation was ©
invalid as that was a matter for the criminal courts.

Conclusion

This was an important and exceptional case. The
learned judge belcw recognised that the Minister ought to -
have the powers he claimed, yet found thaet the exercise was an
unwarranted arrogation of pow=r.  In a characteristic passage

at page 11 c¢f the Record tne judgyment reads -
" 4 power wo require drivers and
conductors tu wear unifurm while on
duty may be expedient for the pruper
delivery of transport facilities to the
public but it cannct be regarded as a
general purpose cof carrving Part IIiI
of the ket into effect. Regulation 123a
creates a new and radically more
extensive set of powoers additional to
thouse detailea in the erabling statute.
It was & whoily unwaxrarred arrogation
of power.™

The learned judge arred hecause he failed ©¢ construe
the words "may nake _ewulations as Lo “he conduct of persons
licensed to act as drivers and conductors of public
passenger vehicles when acting as such” in Section 75 as

empowering the Hinister to make regulaticns requiring drivers

and conductors to wear a uniform. He thought that by vizrtue



of Section 76_that the Minister's power to nmake regulations
was confined_tclthe',&wuxs enuméxarcd in Section 7¢. He
arrived at that conclusion by failinj to note that apart
from giving the'minisLur”pcﬁer'uo_make regulations for
enumerated sﬁﬁjeéts}”Sactimn_?ﬁralso referred to Section 75
as well as other sections in Part 11T of the hct. MNareover,
the learned judge exercised his power to grant a declaratics
wrongly as he_faiiéd to takew}uto account that the Director

£ Public Prosecutions who derives his powers from Section 94

of the‘Cons£i£ution.was notxmadé a party-ta'tﬁe action. It
must be emphasised that the issue of the validity of the
regulation ought to have been taken by defendants in the
criminal courts and further on appezl and in such on event

the regulation would have been found to be valid. Consequently,
this court allowed the appeal and set. aside the declaratory
order and made an order as to costs at the end of the
hearing, and have now given its reasons in writing because *

the issues are of legal and public impoertance.

ROWE, P.

I concur.
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FORTE J,.A.

I have had the opportunity tc read in draft, the
judgment of Downer J.A and agree with the reasoning and
conclusions therein.

If for no other reason, but for emphasis, I wish
however to express the opinion that section 76 of the Road
Traffic Act has a clear reference to cother sections of the Act
and in particular to section 75 when it states:

"The Minister may make regulations
for any purpose for which regula-

tions may be made under this Part
0 .

and consequently since section 75 gives the Minister power to
make regulations as to the conduct of conductors, the gquestioned
amendment must necessarily be intra vires the Act. Implicit in
this opinion, is the concurrence with the meaning of "conduct”
expressed in the judgment ¢f Downer J.A. and the conclusion that
the requirement for the wearing of uniforms by vonductors in the
amendment comes witﬁin the powers of the Minister under section

75 to control their conduct by regulations.



