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BEFORE:: THE HON ... MR .. .JUSTICE 'W"RRGHT G J ~oA .. 
THE BON. MR .. JUSTICE FORTEq .J.A .. 
THE HON* MR. JUSTICE PATTERSON6 J.A. {Ags} 

BETWEEN 

I:JID·' 

AND 

B~ 

IliiD 

AND 

BETWEEN 

li.ND 

BETWEEN 

hliD 

THE l.~.TTommY GENER.b.L 

OS'"lfL.'ll.D I"illiD 

CONSTl~LE ERROL TH~>WSON 

THE ATTOlli\IEY GE'N:Eill'U. 

DOl~ll:~ Ei'JGERBRETSON 

CO~STABLE ERROL THOMPSON 

DONi~l ENGERBRETSON 

.Al'ffiRI CillJA J.AMAICA 
COP.PORf!.TIOl~ 

OS~TALD REID 

llJ1ElUCbNA JA.MAJ:CA 
CORPO&.;:;..TIOU 

2ND DEFENDANT/APPEIJ:.l~T 

PLAINTIFF /RESPOiiDill-:T 

.lST DEFE!\IDlJ.NT/RESPOriDK.NT 

2ND DEFENDl~T/APPELLAX=iT 

PLAINTIFF/RESPOHDE!W£ 

1ST DEFRNDANT/RESPONDEtiT 

PLluNTIFF/T~SPONDEl~T 

DEFENDANT/RESPONDENT 

PLF~INTIFF/RESPOliDENT 

DEFENDANT/RESPOIIDENT 

_?v.:~9:nj._~ t:- Doug~·.s __ :~;:seys and Cox J-ton. _££J._L-n~~; 
;_DE;'truct:Gd .by Dir(;::ct:.Qr of s·cate Proco-sdi.B.gS;­
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Jacqueline CUmmingsF ~nstructed 
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Phl\TICULA.:.~B OF NEGLIGE~JCE OF THE 
SERV.i:.i~T b..I:W/OR AGENT GF THE 

~·-~--·,~.~-~ SE~QE.D _ D~~)i~J?.L}c~f!'_ ________ ~·-~ 

( ::::_} Provi di.'.'!:.g ir-e ?.·dsqu-_ >: ::.r::_6 I c ;_-

{b) 

\c) 

·D.::)~s-.;;.;.:. __ ~ sf0c.:~c"ry :-~:-;. ~ .. ;~_,.y r;.;~gu~ .. r·::::rn;:;G ·~~s 
f.r)r ITi·~-~I:~~~:~~s~'4:...:.p : ... :J~ ·· 

s~~~.; __ bu.l->::.r"j~ }-:<):-cc·~; .3 

a·;_~ffi~? .. 2.Ca:. C-c~r.r.---

~·;:~;]~~g ].~~~1,;~~*··~~\>:· ·,. ._.._ sr..~;:l- sf:;t~:;--

~~r: .. ].d c::~~,:~:-y 

r~qu~r~m~~~s in ~~· ~~es of ~h2 
Z :~ .-:_- s~~~~ D~·f<~~;n~l.-· -;; __ ~-=- o 

p,-:: . .::.li~lg :;:.c 
;· :· __ l 3l s ~-; l'""' -~:~ -~2. :::~, 
sh:i.p in: --.:-ir; 

:.F -~-~~CC·"?· e 

t3 •C:r.~- ~ _:.;_ .:1, .___. ~~::.·.~1~:=-;f.?.C..rC.r:)-

-3,ppl i ~:;.:---.:-. :. ;;:. f0:t- rD.:.~:r:;.b--::r­
~Jr;.~rn~.: __ c .. ~ c~~-:~ .. ~-.-.-;.-~~buJ...~.::y 

( f: 3 p.-~:~-~:~~~~ ;':.:: ..:~~~g th~~:- f: ;~:_,:;-·· D·:::f·~:.r~.-:3~/.~;]:;_ ·~:.c~ 
p ~,..: :c j:_ 0 1.~1:1 f tU. ~ :::;.~::_,_ 5 •. -~; ;), -~ ~ ..... .::::. 

'-.- '~;... :s p:-:·cj; ... :z l 
::~D,C:i s ·::.~~'1 s:: .. -~~---;,. v-~': J.t ~ ·:.-~.2 .. ~:~-,-_ .. - _.:_. .3. P~=:~~ ~~-- ..;_ ~=l3..-
larly 5~~si~LV~ ~=~~ d~~pl~0 ~~; 
fac~ ~hat i~ w~~ m~~if2s~ly unsafs 
E~c; ·tc: do. 

(~) F&~l1~g ~o or to pr~ps~ly supsrvis~ 
s::~1:Y.jol~ rnor~:~-..·-::.-o:-c t'Q;_·, -~_c\::_c~-r~--s tJf :~h.-.; 
fir.st~ D~f:=~nd.~ .. ~·.t: ~ 

(£} Fa~ll~g ~o 0nsur~ ~h~~ th~ Firs~ 
0.2·f:.:-;;·Ji.d-=,,::-"t- .<:::-~liu.;iuj_:-:;:>;' 6 j;:j_s s::::::v;::.cc:: 
:cc;;:volvr~r ~-,11::;_-~-~.. ~.tf}'': :\.:-Y:-. :.p·:;.c.:.~f.:!..c 
~:7 ss.igr~-ra-::?~(~ c 

(g·; :F·-s~j-li~r~.g :~~rv s:=~ ms.~~--:;,~g<~-:- .. ~.-dm.i.r-~.is.~~·:S-7C 
~ !';t .::;._ X' ':~ g ~..ll. -~~ (_ ·::; 3c. i ·Jj. --:-:: .-:: • 1::'=' .. ~. :~. · r. ~: i v ~;, s ~:: f 
-~-IJ.~ ,.J.~-._mt:t.J. c:~_ C~·($Il-S -·: :-:.~bt7~J-F.: . .::.:.·y E-..c:·r(;s 
so -·~s to a."";<I/'9C>it --~/.?.,-.-:. :.~.s~~J-~:Jl·-::. 2 .. -~"2.8.. 
·~:~:-~Ju~ .. ').i.J(;g of --~1-::·-:- P I.,s:·.:' __ :--:.·:··_-:_;-_£ :.f by 

.. r.~(::· firs~= D(:.;£~:.:-:-~_-.Y,:~~--~.'.·;·~: .:::, rr~c·lT~(~-£ cf 
.3-;:~j.Q Ff):.CC.-~:.:.. ~ ~J 

Or? . .!~i.t.:.~s _r..]~,. ~: -~- J.~~=::.sp-·::-;,.:~.~~i~-~~:r~::·. ;::·.s.s·:~.:::n.:.::(_ .::- bur~~-?:1. ::.::··£ p.::·J'.:ftf ;·:r.,_--;~~--c;~~ 

·=- "'H·:ts j~lnpc.·:!)s.LJv~l -·r··---. d:.;~sc!7~;:a#rg·t:.·-:: Suc.-.1. ...-~ ;_;<!~:·:.:> c--:.rt·-~-~:~):~11'' l~-·?·3~ ~-!:~_y;:-_ 

.ce~ .. =~ -~~n:·; ~n:~.l1~ .. '0.:_:-:~ .·""'·-·? cd:·,~,£ ::srrE:,:;: u ,'3: b ~ ·;.:· ·~.:.:~--3-c~TC·~J..~C ~~r.~.O. '2.1. -::~ !-~·-')_._ 

---~ -:-~-& tu::_n:~ 1l ..... n 
-4--J .. .. 

:-.- rsspord~~t•s ~ffc~~ 2 ... f') L~·J:C')'\"':':,-_ X c;-:LSG· i" 1-l pl:,,::;:_ -.;:=-

··:.:.--~~~ C~:!li'U'J._l.SE;io:~-----: . .:- '.)£ p.:.j_:.;:..c-~:&' t.~.f~;".ll kL-tQ~kJ.t~:~s c.f c::·l:ls-::~-:-,bl:c~ T.ki.l~;-mp:3·0~~\: r..~ 

~C~ C-3...'::-~:·.-:-; pt.~=-~=--~·-C1:~-=~_-:-:: :., ·'l! .. r~~~;_ .C:< g lJ..g-S:~.'l: :-=- .. ill.. p.l2i~~~ :-.-~g j_m -r:;:r:-. sue:~ ~t:;·l· :_:..2\s_:_g}.;'.-

men~ whicn ~xp0s~d ~::c t-:::~mp:.~~-2-:;:.L·Ur~ c:-c .""J:::?t ~-1·.:1 w.e..s j:~~.:::gl5.g-.~~;_,: 2:..~-.;i . 

.::ct kr~<::· .. r;i,:;::lg .-;:;,f -~=2-.:-.:· Cc:J:s ca.bl·~ .. us ; .. ;;::'.~~k-~1.-ss:; ·,J.f \\-::1.:-~c.:.& .~":V.l.a~·,-?r:c"'-?:: \--J:::-:3 

;;·-V2..J..l::.:.bl::;; :r .·~ f Sl'~(..;>., v· j_::-!:6.1 -::::~1(i r; ~-!C~;,.3- :.._<h:2 C::lS-: r -~_:)·.!.-OUgiJ·. O~.~J.:'CU3 t 7rl·C:lll '.~~ 

~s~ -;. ~L ~CJ. (._~ ~~~ z ·3'. ~-: be·:: ~-o- "- c_-;,f~.r~c~ of ~UCC'~S~. -~: ~1-=~~·. - ~::-:l ~- l)::::.g :lig·:.;~}.·:.:~ plr, ,'0;_(:';( :~d.? 

ORDER 

I;-. ·.:l'l:~ ~:-.:·::8~11:_:.$ -r,.[:;.__r~r-2fo:c;:: :J -:.k-:.~-~ :J.p;:~:-; .. ~.- ],.s -(·~r<:· -=:.ll~)·~..;::;~d ~-~:-,·:: .. 

~:~C:gms.:J_t-_ of ---~::'1...- c.r:-:;..."i:·:t. l)·::lo~v :?':::.~~~~ ~~-:::._:J~Ct~:- •• a~vi~g reg2~d to c~2 
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FORTE, J .. A .. 

This is an appeal from the judgment of Bingham J sJ..b:ing 

1n the High Cour~ in which, in conscl~dat.~d actions claiming for 

assault and t'lounding and in ;:.he alcernat:.ive 1n n-egligence, he 

made ·th~ following orders :Lnt.er a.lia; 

"1. Sult No. C.L. E. 032 cf 1985 
Judgment for the Plaint:;.££ 
for~ 

i) sp.eci.aJ..J)ama.ges u~ 142,276 .oo 
(Subjec~ to convers~ 
1n-co Jamaican do.J.J.afs 
a-<;: the going ma.=ket ra'ce 
a.t 1.:-.he date cf deli very 
of judgment.} 

ii} Interest on Special 
Damages of US$142,276.00 
at 3% per <unum from 
Marc~ 4~ 1984 to October 
16v 1992 amouLting ~o US$ 31),7.&.8.09 

iii} Gene~al Damages J$1,000,000.ou 

iv) Interest on Ger,aral 
Damag-es o.f J$1, 0.00 ..ooo .. oo. 
a~: 3% p€r ann.um., ..w.arch 1 Q 

1985 ~o OctobP~ 16, 1SS2 
amounting to ..J$ 2.289'290.32 

2. 

~} Costs to t..he PlaL'"lti.ff 
to be agra~ or taxed e 

3. Su:.~.t No. C.L. R. 009A of 19-85 
Judgment for ~he Plaint~££ 
against both D<:ofend.:;.n-:::s for 
$253,373.00 belng~ 

i) Special Damag-2s 

ij_) Int~rest: awa.rded on 
Special Damag0s at 3% 
from th-2 4th day of 
March, 1934 co the 
16~h day of October 
1992. 

iii) General DC4'Uages fo1:.· 
pain and suffering and 
loss of amenit.iss 

iv} Interest awarded on 
General Damages at 3% 
from ::Iva ls·;: day of 
March, 1985 to the 
14th day of January; 
1992. 

Costs t.o be agresd or taxed. 

$ 3,373.00 

2SOtOOO.OO 
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Ms. Engerbrc~son~ having en~~r0d ~he ladles roomr was 

subjec\::.ea -;c.o 2 vicJ..ot.-.s ctta.cJ~ b:y- -'~he d.·-3£!,.;:c.Can~t Cons o Tilorapson 

in ~he coursa of which he jold her up wi~n a gun isEuod ~o hlm 

by ':..he Jamaica Cons<:abulary ForcG.u r:)bbcd. h'::r q a.nd ":h;:<r-::a.f;:cr 

on hs:::- a~.-c.·2w.pt. ·::o cscap:::: fr:om t.lmu woul-:,d":d h;~r severely w.1.th a 

knife. Sfr:.(; r;.?a.s cu-r:. ln h·8r r.::.cck ,, r igtcc.. a.rm ..::;.~110~ l~~f·c palmu c;:~nd 

rec€ivad less~r wounds all avsr ~2r body. Whils this was. 

~a~zl.n'; place=: r ~~s. Eng·crbr·2·csori v-.~,3~5 3t.ruggllrcg arld scr~::.aro.J .. ng 

in the hop0 ~hat Lhls terrible ordeal woulti comG ~o an ond. 

Thr.:: scrsams c.t·;.:rac-::~c.:d ~~l;.~ a.~tr:?rlL..Lon o£ t_h·:~· S~'cu.rl..t:{ guard ir2-

c.:.hc. ho~sl 0 };.s, st·>: ~cr~:,a::me\d? I\j1r. T~1orrtpSOl1 ra11 j_j_"), lliS c:;:ffor ;::.. 

to ascaps, and on com2ng in concac~ Wl~h ~he plain~iff Mr. Rsld 

w~t1o ;;va .. s comi:n.g t __ () '":.I1,-::.:. ass~Lste:.ncs of l1iS o E~1gerbr :::·-:son.... ta.:;: f ir~~d 

shots at him which caught h~m ln his buttocks. :Ln -;::t.at. \"lay g 

trlr ~ ~:t'l1omps(d1 ~££ c~c t.::::d his ::sca.pc ~ .vut \fi?J,s .T.;EV·2r1:!-1~lcss lc~"!:.cr 

caugh~ and arrestcti. Subsequa~tly he was ~rl6d and ccnvictsd 

for offences arising out of his actions in r0laticn ~o oocn 

pla.LIY\:.l.f f S. Ar~:. -~b.:2 t.imc of 1.:£ l~l an~d. of :.-£1·::.:= c .. pp~:::al s;.~! ~Ja.s 

se:rvlJlg sc:;.·;;·;:;ncs in onC! of r:h£: Go~~.;.:rJc:.::J~1·Z.o~c ~ s p:;:::nal ins~:~ t.ut:ions o 

As th:·,~ a.ct.J .. on \V2 s .orought: .. a.gai:WL2?::' . .;.ctAc Govornn"t:z:n t of 

Jz.mceica ir:. "C.he 11ams of :..r~r.:, .L:;.t:t:orn~::;y ~;(;.;~J .. ~:l~·al; -::l-;.'8 v:;,~ t:al qu£stio~ 

for decision b·ot~tl 2t <::rial a.nd or:~ appr::::il wc.s vJ~hst.£:r.-r:r t.l'1(·~ 

cemploysr ( Tt1~ Gov~rn.rnen·::) of Cons 0 Errol. 'l'hompson is vlcarioasly 

l23bl9 for nis conduc~ whlch c~ussd s~rious injurlcs to both 

plai:r~l:lffs. 

In resolvi~g chis guestlon t~s lsarnod crlal judge after 

~ovie:wir'"g t.l:12 2~u-S.hox.~i -c.J: .. es st.~~~~..:d. g 

"As the ~~cidcd au~horitics show th2re­
fcrer; fo~c a roilSt/Z:r (::..;rr;_pl(Jyor) t.o be 
hc.ld lianlo for ct servam::s ( e:mploy.:::.;s) 
ac~s they do no~ hav~ ~o be authorlsed. 
Provi6sd thay ~re closely connoc~~d 
~c the ~cts which the servant is 
a .. uthor::...s2d. ·t":i p,...:::.cforra.. as ::.o be: c.E.t Ul1-
o.utl-torJ~S,~·d. mode:~ of .;:loing somst:lJ...ir1g 
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"which ths scrvan~ is autnoris0d 
to de then ~hat is suffici2n~ ~o 
found liab~l1cy in tn~ mas~2r. 
Th~ policy of tne law h~~e cac 
be seen as a situation ~n which 
thC" mas~~:. =:r ( sraployor) 1~.s b-~-=~,s·:. 

abl0 ~o s~and up to ~he ccnss­
qusncoE of a ~uccessful claim 
f ,;:, . . ~· ' or uamagss ar~s1ng rrorn cn2 
tortious act(s) of c~e ssrvan~ 
( <?mploycr,;) anci ';.·ii1o ca.n c.fford 
tc pay- compS:nsa,tiorJ. t:c -r;.:r.&o ·vlctim. 
Wh0r~ ths sGrv~nc has che mEans 
t.o p~.y comp(',:;:;sat.ion ~:.h'.:: 0mploysr 
ca::: re:sor:t to recouping h1.msc.olf 
for ~::.h:::~ d.&rn~g~:;s hs m: gh·t. pay ~o 
ths successful plalntiff frcm 
-che 9Inployc;::;; e \lld.:-z: List2r ~v ~ 

Romfort:l \"""cs and. Col(l St:()rc~qs 

Limitsd [1957] A.C. 555. 
On th~ basis of th0 ev1dsnce 
as <::o th:: rol2 of tlL"' first: 
d~fGndant on ~he nlght of th2 
i~ciasnt which account has not 
b2en counters6 ~y any evidsnc3 
frorn .,r:n,-~ -jE:fSr.hc~-:;;£ I hoJ.~d. -cha-.,: 
.' ' ... 1 '. 
~ners lS crGdlD 8 cvlasncs 
affording ct bdsis for concluding 
£hat Lh~ first dsfendan~ 
corrarni t.t :;d t.k-~:.;s(~: ac:t:s "0Jh.il·:: in 
tho course of hls ducy as a 
cons~able and on the issue of 
liability ~hereforo ~h~ claims 
fer assault succ~eded against.both 
d.c:f sn5a:n:ts o :.~ 

Th,_,, o.ppellant: challc.::ngcci tJ:is finding in t .. he follow:u1g grou:1a of 

a.ppeo.l;; 

~l. ~~0 fln~ing of the Learn€d 
Trial Juctgs tha~ the Flrst 
Dt3fc~nd8 ... nt~ CC'!HUUi ~ t ·--.~d ~hE 

ac~s while 1n ~he course of 
1-J.is ~~mploy-m·:111t: as a. ---·­
Constable was wrong having 
rcgardl -to .. ch·;::· ~::::vidcncs ,3.nd 
the Learned Trial Judg~ 
ought propsrly to hav~ found 
t.hat: th1.2 ac:~s complG.J..ned of 
were not done by ~he First 
DsfE:ndan~: in -c.h,:;: execution of 
his duty as d Constable and 
was not with1n ~he scope of 
his .employiP.ET.-t. and '.ilc\S wholly 
unauthorised by ~he Crown.u 
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I:: is ss~tl£d l3.w ~t~~at~ c\ ma,~·tc;.::: .is lJ..~_.vl'2 fer ·1:.£1:; ~:.or-cs 

of -::£?~2 S()rvant .. so lc·r.&.g ox~.ly 2:..s, t:..hr<-~y ... ~Yc:-rc'? corrarr~i-;:.t::~d l41 t: . .r!(~ 

cours~ of ·;.l1c: servant." :s ~::-:-mploymcrp: ( ~<:.2 Clc:rk & Li.:;:1as~ll 

on. Torts 3S-::h EC.itior1 (pag~- 32b ))., :tn G>?tJ~rmi:r12~g ):rJb<~.:~h·:;r .3. 

1;l~congful a.c ~: is \•J.i.t·~0~il1 ~r1~e· co~.J.J.C:-':5~3: of c. ;; :::rvo.I:t. lis ·C:m.plcyw.c;n·c r 

all ·ctiC~ ca.s,.::s c:: ... 7.:S·C.v rcl2e:C~. up·o~:.. a p~::s.s~g·:~; frcm S2lrn:ond on. 

'ror--·L 9 -~ .... ~~. Ea.l. tier:,_ pc.Lg·-:; 9 5 ~~1f:L~ .. c~..:.1. ~l~"is : ... ~ppro'J?d oy ~~-:l~- Bo2 .. ~r--d. of 

trt-:-.:: Privy Couricil .:;..l:1 th :~ cas·:-~ ·c:£ _s:~.t.-:.2;.d.:t,_ .. :::..:-.. PcCifJ:c R-c.l.l\~'~"';_y Co V. 

Loc~bar~ [1942) A.C. 541 ~~ p~g8 599 wn~rc Lord T~~nk2rLon 

s t <-3. t. '.'2(1 ~ 

J• 'l~n(;.~ g-::rr.c·r~J.l p.::c.:.tr::clplss J~~ul2...ng ~'- ca 3·-?.. 

of t .. his type ::;.o:::; tv::::ll :r;:nov.n~, bu:: 9 

ult~matsly. each cass will depznd 
fer ascision on L~s own facts. As 
~sgar6s ~~e prl~Clpl~s, ~n~ir 
Lordsh2ps agrEs ~i~~ Lhs SLa~emc~t 
l.E S2lmo:c"ci on Tor r-.:s, 9 ·c .il '.~6. 9 p. 9 5 u 

n:::,mc::;,ly~ 'lc lS clGar cna~ ~ts 
mas~er 2s rcsponslbl~ for ~c~s 
ac~u2lly ~u~horiscd by him: for 
l~ebility would 2xis~ 1~ ~~1s c~s~~ 
sv£n if ~he rslat~cn bstwccn th~ 
pa1t1es was m2~cly ons of ~gsncy, 
a~~ no~ cnc of s2rvics ~L all. Bu~ 

a mas~~r, ~s oppos0~ ~o (n~ 

~21Tt.ploy-c.r of ci.J! .• lnG..;:p ~..:;.n.d.:~r~.--c~ co~--:...:.1-ac:-:or r: 

is l~able even for acts whLc~ hs has 
~o~ auLhorisac. prov1dc0 ~hey are so 
ccnn2ctcd w1~h acts wh1ch hs has 
aut~cr~zsd cnat chcy may rlgh~ly b~ 
regard0d as mo60s - although 
improp2r modes of doing ~h~m. In 
(:'--th~r ;vol.-d.s. 7 ~ E1·3.s~:~~::r is r::.spOJ}Sibl·::.~ 

~ot m~rely for wha~ hs a~thor~zcs 
;;..~ .., <:: 
i. ~_..:;,_ ..;.> servanL ~o do 0 but ~lso foz 

~~~~, ~:~:r~~~:n h~~~~h--' ~e ~~~,~~n~~, 1:.;~-1-~d 

l K B 236Q ~t peg~ 240 per Bankes L J the English Court of Appeal 

al.sc ci t.r-4:d -cnc sa .. rr~~:_:: prlr:cipl·:?. ~;.; st.c -ccd by S.3.lmo~;.d J- on Tc?rt: 

6tn Edition paga lGO w~~n approv~l. Concisely put P'3Z Ban~ss L J 

th0 princ1plG ~s: 
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"A mastGr is not responsirile for a 
wrongful act done by h~s servant 
unl8ss i~ is done in the course of 
l'ns cmployrae.nc. I-r. is d·o:;:amed to be so 
done lf i~ is e1ther (a) a wrongful 
ac~ ~uthorised by ~he rnascer OI 
(b) a wrongful and unautnoriscd mode 
of doing some act authorised by the 
ma.stel.-. ~a 

In 1948 l.n Warren v. Henlys Ltd ~ 194:6 _; 2 1-'!.ll E .R. 935 

Hilbery J after n:::f::.::rrir;g to t.h<:;;: abovs passage in Poland v .. 

John Parr & Sons ( suprc:;) himself c1t2d wi-ch approval t:.he further 

passage undcrlln~d abov~ 1n ths sp0cch of Lord Thanke~ton ln 

The Pacific Railwav Co case ( sup:ce1J a.no::e. whic.tl :Ls of rcdc~ve.ncc: 

to the Clrcumsto.ncu of t:h'C:' instcmt CF.o.sc. ;md in 1993
0 

in the 

case of Racz v Home 'Office tl994j l 1,.11 E.R. -.c.h·2 House of Lordso 

approved t.l1.2 prir:cipl(..::;s as so·t out. in S~ilmonQ and Her1ston on 

the Law of Tor~:-.s l9t:i'1 Edit.1.on [1987 j pc.g~·s 521-522 a.nd 

~O~h ed~tion [l991J page 457 and which ars cons~stent w~th 

earlier cditlons of the ~sxt to whlch reference has alreddy 

beeP. rn<:~d·e • 

In "'ch<3 cas.:.:; of Hamlet Bryan v. George Lindo (unreported) 

S.C.C.A. 22/85 de1iverca on the 5th May, 1986 this Court per 

Carberry J A (pago lo) cftcr FJ.n examin<:!tlon of ma-ny :·eases 

concluded~ 

"~vhc;_t these cc.ses d·:. illust.rc:tc is 
that dapcnding on how closely connoctcd 
~he wrongful act is with the servant 0 S 
employ.nent 0 a. master m-::!Y be held liabl::;:u 
though it is cl2ar that ths wrongful act 
could in no way be regarded as being 
done in the execution of the servant•s 
duty, or the intended execution of tha~ 
duty." 

The Judicial Commit1:.e0 of th~ Privy Couacil J.n an appc;al from this 

Court alsc 2.pprov,sd t-his principle sc:t ou-t in Sa.lmond on Tort (19th 

Edition) (see The General Engineering Services Ltd. vs. Kingston 

and St. fUldrew Corporation ( 1988) 3 All E ._R.. 867) • The :_ 

cases show that the principles guiding the consideration 

.of the ffiaSter~s liability for the acts of his servant, 

are accurately set out in Salmond on Tort - that is to sayu a master 

is lia.'ole ,for ~l:-. :.;rongfu~ acts of his serv~n-t.:. 5 2.£ the ac·ts arf:: 

authorlsed by hi~i or if unauthorised, they are modes of doing acts 

authorlsed by Dl.Qo The unauthorised acts are consid2red modes 

--..--
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of doing a class of acts authorised by th€ master if they are 

so connected with ths acts wh2ch the servant is authorised to 

doe as to ba regarded as a mode of doing ~hem and in those 

circumstances -c.he mastE.T will be liabl~~ for tnos'2 acts. HcvleVel.- q 

if the unau-thor1.sed act is an independent act. th& master is not 

responsibleo 

Befors us. both parties conceded the above to be the 

principles ·so b8 appli(~d ~ t.hc appcllcL:n.t.s hovl€-Ver maintain that. 

the facts in this case, do not fall within those principles. On 

the other hanQ~ the respondents though conced1ng that th~ 

employ,:>;;; Cons. Tho.'Tipson was not author lsed to do ;::he act which 

formed t.he b~sis for th.:o;, rE:sponder..ts' claimu neverthE:l,z;ss con-

tended that the acts were so closely connected to che acts 

which he was authorised to do, as to be considered a mode 

al~hough improp~r of doing acts whicn he was autnoris0d to do. 

Though I find ~he rGfcrences co the facts of other casas 

to be helpful, by way of analogy~ detsrmin.~t.ion of t:.h.(~ question 

1n each case must depend on an assessment of the particular 

circumstances unde.r which the allege?d a.cts wsr12 commit-ted. In 

the facs of tne absonce of any ~vidence being offered by the 

appellant the learned trial Judge, acc~pted the evidence of 

th·s plaintiffs and so thG fac·':s out:.lin,sd sarli0r in this judgment 

represents his finding. They show tha.t Cons. Thompson '>vas assigned 

duti<es at the. hotel, hav1ng b,~en issued wi:::!1 a firea~rm - his duti-ss 

there specifically to pr€;V<:>nt t:he harrassm-;.nt of visitors u 't-O 
~~ 

-.)' 

accost drug pushers 1 whor~s and pimps and arres-c them if i-c became 

necessary or otherwise ~o eject them from the hotels which were 

in the area of his assignmenL. Apart from his specific 

assigr~~~nt at the relevant time, Co«s. Thompson~s duties and powers 

are set out in 't-he Constabulary Force Act 0 as it applies to all 

police constables. Section 13 sta'-es~ 

;• 
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n 13 e T.t~8 dut .. J..8S of t.l"1'"3 Po lie~~ Ull.dr::;;r 

this Ac~ shall b~ to kaep watch by 
day and by night, to presgrve ~he 
Peace, ~c de~cct crimer apprehend 
or summon b.sfore: c .. JrJ.s-t.:ic·~ v p::.-::;~scns 
found com.t-n.JLting any offe:ncs or whom 
th2y may reasonably suspsct of 
ha.ving co:mmi t t:ed any offence u :.:;::c 
who may be charged wlth having 
COJ:;"L"'Tiit:.t.od a:1y off·;'-ncG, to s.;:~rvs c-~nd 

tO ·SXE:'CUt:8 all SU!il!"11.0D.S·2S v \'lS.:Cr0.:1tS u 

subpo8nas 0 no~iccs. and c~im.JLnal 
processes issusd from any Court of 
Criminal Justico or by any Jus~lCC 
in a criminal mat~er ~nd ~o do and 
psrform all tha duties dppsr~ainl~g 
~o the office of a Constablec but 
i -;-.;. shall :r"ot. b-2 ldv..r£ul ·co -e-mploy 
any rosmbcr oi th~ Force iG the 
service of any civll procsss, or 
in tha levying of r8nts, rates or 
taxes for or on behalf of any 
privat~ person or incorporated 
cc•mpa.n::i. " 

To b~ successful i!l t.he.:Lr claims ?.ga.J..nst:. th2 Goverru.11t9n--c t£y:.:_, 

rcspondcn~s had to prove on a balance of probabili'Cias that ~ne 

ac·ts of f-:::lonious wou::J.ding commit:cGd en t:he part:l-es ~ by 

Cons. Thompsonff were;; so conr;()Cted with the abovcs stat:ed aut..no:.:-is·:::>a 

act.s u that th;:-~y could bB consldcrsd mod-ss of doi;ng th-::\t wlucb. he 

was authcrisGd to do. Mr. Robinson contended that the 

c1.rcumst~nc-2s of thJ.s cas·e took .1. t our_s.ide;:; cf ·en£ norma.l :::mploycr/ 

cmploysc n:;:la"t.:i.onship 8 as ::his -vvas a polJ_C~' offic--:;r 'ifJhos2 dut:y and 

responsibili~y are delineated by SL0~ULS; and consequently h8 ~s a 

sp·~cia.l crea.turc,- clot:hed by t:h:::. Gov2rnm:;ont wi 'C.:i.& special povlGrs and 

2u~nority for the protection of che public. He furth~r argued ~hat 

a crimi:na.l act by c:,~ pc:Lic(;man~ :tf so clos2ly cormectc:d >vi•..:.h his 

status as a poLlCCmcLil th.::-,t th-r.:: Cou:ct. caii. find on ths fac-es that the 

act could ll.Ot he, v0 be-en cornmi ~:t .. cd bu ":: for the fact~ trla t t.hc 

cr:-' .. minal vJas a policeman ·th'C,:n thG Govrc;rnrnent ~ t.d.s ma.stsr u would bo 

liable vicariously for the act. He maintain€d that Cons~ Thompson 

was able to galn access ~o ths hotel, and tc all its aroas 2ncluding 

the ladias room, without challenge by the security guards for the 

sole rsason that hB was a policeman. In addition~ t;ha:c having 

been issued with a firearm by v1rtue of bsing a policeman, he used 
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l·:::. in ~he sxscut.ion of theSE) criminal ac':s and as .tvls. Curo.mings 

for tl1.c2 r·~spondsn.~c Reid.r i~..n adopti11g ti1c~ submlss.ions of 

Mr. Gordon Robinson po1n~~d outu h€ shot ~h2 respondent Reid 

'<vith thc~t f ircarmu which she argu(~d was an unauthorlscd mode of 

using th~ flrearm which he was author~sed cc use. 

This argun~c=;:nt., ·though cttt.ract:i v::: ~ pa:rtlcular ly in thes,s 

circumstances whsr,;; t~ne: plaint.lffs chrough no fault of th<)ii.·s 

hav~ besn subjectGd ~o ssrious i~juriss caus1ng great pa1n and 

suffE-ring, and. aff~:>c>:ing ':.hs fu·cu..cG co.nauc t of t:.heir lives il lS 

nevertheless one with which I canno~ agree. I~ is truf:~ t.ha.t 

were th0 police officer no~ assignej dutiss at ths hotel, he 

vmuld no·t h~vc had ·.: opporcur-,l·::y to corru'T!:_'::: th:sc 11vrongs. Th•2 

fallacy of l'~1r. Robinson~ s submisslons 0 hOV<!e.vsr br;;;;com,ss evide~t 

when one examines the false foundation on which Lhcy rest i.e. 

~ha~ the acts being so closely ccnnscced with the status of a 

policemanu tha.t they could. not: have· b·:ocr-~ commi·t·:~d but for ~:.hs 

fact ;::ha:::: he was a policeman would :cesuh: in the Governrnent. as 

his master bGing vicar~ously liable. The principles to be 

gl~aned from the cc.scs u do not c:::sta.blish that: tho act must:. be 

connected with ~he sta~us of ~nc offender cxcspt in so far as he 

was. by virtu~ of that sLatus, doing the ~hings which he was 

employed to do. 

Ind8ed Diploe}~ J (as he" th<.?n >.va..s) in ~:.hE cass of Hilton v., 

Thomas Burton. Ltd [1961] l All E R 70.Q e.\:. pag·e 76 exprsssJ.ng 

his view as to the true tsst in casss such as ~his op1.ned: 

~o I -;:..hink tha . .-t ·t.l1.r::~ ·tru~::: tr;::s1: CE!.Z: bsst be 
sxpressed. ..tn thr.).~~·cS; ~Iord.s ~ t;,.Tas -c.hr;:;: 
second defendant doing something that 
hs vv'2S ·3mployed ~o do? If sou hov.·­
·evs r improper t.h:i;J m2.nn:2 r 
in which he was doing ltr whethe~ 
negligent as in Century Insurance Co., 
Ltd. v. NcrthGrn Ireland Road 
Transport Board [1942] l ALl E R 49lu 
or sv2n fraudulent, as in Lloyd v. 
Grace Smith & Co [1912] A C 716 or 
contrary ~o express ordsrsu as in 
Canadian Pacific Ry. Co. v. Lockhart 
:194?] ~ ~11 P R fl~4· ~n- c m~s~or ,~ IL _._ -.to. I .::.. n .1-1 ~ ~ v .... t: a __ 0- JJ. ~~.~ . .7:. L...~...... ..o.....:J 

li.al.;le $ o~ 
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Of course~· u as V?C havt~ ss(i;n f if -cchs \-Jrongft.tl act.s. t.r~ough not acts 

au~horised, ar0 naver~haless closely connGctcd with author1sed 

.?.tcts ·they would b.;;-, d8cmed t.o be u.nauthoJ:: iscd :modGs of doing the 

authorissd ac~s. 

In Keppel Bus Co Ltd v. Sa~ad bin Ahmad [1974] l W L R 1082 

decided in the Privy council, in d::,li. vcr1.ng th:::; judgment. of ::.h·;; 

Board, Lord Kilbrandon expressed it l~ this way a~ lU84: 

~In Bak~r v. Snell [1908] 2 K B 352 
approv~d [l908J 2 K B 825), 

Ch~nnall J aftar saying tha::. the 
dcfendant 1 S liab~lity would dspsnd 
on whether his ssrvant's wrongful 
ac~ W3S don2 in thG course of his 
~mploym,;~zv:: 0 '•V'ent on a.-c. p. 355, 
~~he question ~s one of fact 
whi~h ought to h~ve b~~n lGft to 
~he jury.' A jury, however, 
would be entitled ~o find th~t the 
Ret w&s don~ in the course of the 
cmploym,E?r~c only if t:hcrs '-'"ere 
f2cts proved which sstablished the 
sxtsnt of the naster 1 s d~lBga~~d 
-2Ut:horit.yc exp:cr2ss or impl1cdu 
and that ~he servanc 2 S ac~ was 
done under that. authori~·Yu E;S 

pe .. r t of his c.~J.~}t .. to his ~-~rrtplr0}~8r e ~~ 

The above cited case aross cuL of ~he act~ons of a conductor 

on a bus, who having had an alterca~ion wi~h one of Lhe passengers 

on the bus struck the pa$sang~r lil ~he sys with his ticke~ punch, 

breaking his glasses, and causing the loss of the sight to ~he 

eye. T~:1e pc.ss::?:nger cls.lm-s:d da.mago.s ag~i::.st. t.hc' bus company as 

being vic-::;.r iously liable for t.i:1£' vncong cornr.n:i_ teed bu 
.l. '=-he conduct.cre 

The bus company ha.ving bc:2Il. hsdd lia.bl~:;:, bo<ch c.-:;:; t:r ial and on 

c~ppecl v- t.he rna.t.te:r ~~J-2S i1S2._rd in ~.I-:.<2 Pr-ivy Cou . .ncil o Tl1e following 

\-lOrds of Lord Kilbrand.on in allowing the, a.pp;.;,al e:r2 appropriate 

to the principl8 being d1scuss~d. 

"The function of a bus conductor, trcm 
•·ihich could be ds,duced the scops of 
ths ..::.uthor.:.ty corrunit.b:::d tc' himr was 
attractively put by counsel for ~he 
rc:spol'1dcnt ~s 11 managir::,g 1.~h,2 bus g 'J it. 
was said that what he did arose out 
cf the.t po.-.rer and duty of management.. 
But t:i"lJ...S concept: u it seems v 2.£ pushed 
to l·ts ~xt:rsrr~·Su c>~uld serv~) to br1ng 
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"anything which the conductor did 
(1uring ~t:..1.5 smplc·y!nsnt wit:.hi.n the 
class of things done in the course 
of ~·co Th.src rr~us-r.. be room for 
sorn~ distinctj_on b2i:.vJseD. t.h~ a c~;.:s 
of a ma:na.g•:?r u hovi•;:::,ver for:Gign ":o 
his aut.horii:y~ a.nd 2c-::sof man.age­
msn~, properly so called. Probably 
~his way of put~ing the cass is 
fundc..lm,"7:ntally no dlff.::.:rsn':::: from t.ha:-c 
~hich t~2 trial judge adop~sd an6 
the~r Lordships rcjoct, because 
.. ~:r-~:~r.;. 2s no ev ... J..t.:lsncs of c:ir_·curnst.a~1css 

which would suggssc that what tn~ 
manager actually did was, although 
wrongf~l. ~lthi~ the scops of his 
e::;_u~h~orit~y; ~=-xp:r~ss or lr.1p·li~d.s a!1d 
thus an ac~ of managemsnt." 

As in the above case, a diEtincticn mus~ al~o be ma6e here betwsan 

tns st.at:us of a pclicanan ana his ac~:3 ho•tlSv~·:c "'foreign 1:0 hi:: 

c,U'tl1ori -r:.y 9 " and ctct:s of ;?, policema~-:. wh.::.ch. a . .r-;;:: don<:' j~r~ the scop0 

of his ·:;:mploymsnt .• 

If Hr. Robinson is corrcc~ in his con:-c~i1."t . .l.On: ..l-l..,.. would have 

chaot.ic r~sul ,::s. Ths GO\"'~~.rrlffi.Gn.t t:..Jo,uld. be: liable .fc:: ar~:27 \Vl~ong-

ful o~ct. of a pc,lic·s officl£r co1n.rn.i t t~cl 'S-ih~l~~ he is on dut.~{7 r,?ven 

.if such acts are outsi_de t.hc· scope of hJ..s employm·8nt.: 0-nd 

ind<~p~nd~:nt of wha.t l1e ~7~.s employED:_ z.o ao ~ The mer~ fact that 

the officer used an opportunity givsn to him by virtue of being a 

polic-2man, to co.m1-ni t an ac-::. indeps:ndeJcH.:ly of c.hos·2 authorised by 

t:.he Gov:-.::rnment: cannot:, in accor:·da.ncs 1;;-i th sE.:t '::.1,-::;d princ.1.ples 9 

creat;,2 a vical-ious liability :Ln t:hs: Gov:.:2rD.IUc;nt:. 

In my viewu ~hP answer to th0 real issue .1.n this cas0 2.a. 

whe-chsr t.:\1.::;;: wrongful act;; iflS::::c so conn,::ct_sa t:o CtC"~:s v<hic,h t~:;; wc..s 

authorised to do~ so as t:.o bs d'~~m2d a '>vTong·ful mods of d.c;ing 

authorised ucts. cannot 

by th2 respondents. 

n,~ . 
.Ji,..J>,__. :::ssolvE:d ir.. t.L~G mann.:zr contended for 

I~ is clearu that the wrongful ac~s were no't- authorised. 

l'Jr0re "they th,~n§ clossly conncctsd 'i•d~\..h t:.h'::: clzss of ac-r.s wh.ich 

a polLee offic0r is authorised to do. There is really no 

evi.denc~ t:o supper,:: such a viS:ifJ. C=::-r;.s. Th;:)mpson, though assigr"l~.ed 

to t.he hotel u was asslgn<::d ·co do 2.ct.3 which are J...n complete:~ 
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th2 wrongful ac~s whic~ he com.-ni.-o:t.·::d on tn0 

pl~:;.l:r.~~iff 0 In my view ~h0 svia0ncs supporcs a f2naing that 

ti!'2 Const·.abl,;::;, wa.s ac~:J.ng in~,,:;:p<:ndcn-::_ly of wh.=., c. ):1;> vJi3-S ernploy.:.;:d 

~o de, and I would stat~ as Diplack J (as h8 th~n was) saiG 

about -c~·::.,~ facts in -~:!1':-: cas0 of Hilton v~ Thomas Burton Ltd 

(supra) "This seems tc m~ to b~ a plaln cass of what, in ~h~ old 

-caE=<2~s ;:..rc~s sc·rrr2·-:.lmr;_;s call'::;.j, going ou·C on. ,:: fl-c~lic of --c.r1::::ir 0~'1.?:?.. ~~ 

Rsgrc<::t.a.bly c glvsn tn? ~ragic conssqus~ccs c:?~u~·::~u h•-... y tf-!1-:-; 

";Vrcng~ful C"'Jcts conani:~.~:~·.-:c:~ o;;) th·~ pla.l:-J:t.l.ffs r t:?.:r.{d c.s mucJ~-:~ a.s I \.vou.l~~ 

.lr4 t.l""i-2· ci.rcums C. 3D cr~ s l-_...:.~ V0 liked ~:~::: f in.(1 ::. (: ~nc.x·w j_ s :,:.) r; I -~In 1.)f ~:he 

op1n~on tn2~ ~he app~al should ~~ ~llcwc~. How~v0r, I can~oc 

leave ~his app0al wi~ncur ~xprcss~ng th~ vi0w that ~~is lS lndesd 

an 1d0al cass for an ox gra~ia payme~~ to bs paid by chc 

Gov~~:?.:rf'.;.!lt~r.t~c ·c.c bc(·t.h. rc;;poz:~.d,.-::::~ts. Th~ r2spondent Engarbretson is 

a courlst, who no doub~ chose h~r vacatiou dest1na~ion, as a 

r0sult of ~nc many and varl2d lnv~~ations rnat ws put ou~ to 

cntlc~ visitors to cur 1slana, an6 for whose safs£y, while on 

our· sl1cres r 11v~~ m.ust f~~J?.l .). s·~.:.ns:?: o£ r·,2sponsi.t)ili t;[. S:~~-2: has 

suff0rrs:d sc:T,.J:::::=-.2..1 1~ 7 IJ ar:.d I '.do J:ooc tJ::,;-?.t~ "':.b~(_\sr.-:: fev.r "~.;o:;:ds m.c.y r:~~:_;:_lp 
' " 

~o convlncc~ t{lOS-2 j_n au·=:hor i 1"~5l to comp"~nse t:~ :tsr fo.r~· 1·~·22. pa_in, 

loss and suff2ring. No less should bs doa~ for th2 respondent 

Reid who iR ~ns~er ~o a call for h~lp. suffsr0d Lh0 gunshot 

wounds Qt~ t~'12 ha.Jrtd -of e p0l1..cc:: offic~~r~li;=.: .. ~;how. 7 n:::~ f-?lt a .se.:-2s·::;. 

of securi~y which was suddc~ly w~~hou~ notLC0 chaage~ lDtO an 

at·-c.ack upon l-.Lln1. 

I h.-3.\ ..... ·c i"..J.at.~ a.n. oppox·?:.tJni.·c~i i:.o :::-f.:2.0~ J..:n drCJf·~: -Lk-1"2 ~ornmen·:s 
~ 

OI 

Wright T ":\ u h 1n resp8ct cf ~hs cl~.im ln negligc,nc'~f and a.gr<:::G t.!::..a.t 

that claim also must fail. 

I ~,·oulC. alL;w th2 appe;;,_l anJ. ;:;·.:;-;: -"'.S id-2 th<::: orders below. 
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