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IN THE COURT OF APPEAL™ - - = = ‘e
' SUPREME COURT CIVIL APPEAL NO. 69/90 i

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT ~*

THE HON. MISS JUSTICE MCRGAN, J.A.

THE HON. MR. JUSTICE GORDON, J. a.'ias iy

’ BETWEEN AUBURN COURT LIMITED APPELLANT

ANED - SAMRICK CITIZENS BANK RESPONDENT
oo LIMITED

" Berthan Macaulay Q.C., instructed
by Rudolph ¥rancis for hppellant

‘Michael ﬂylton and Miss Minett Palmper

instructed by Myers, Fletch&x & Gordon
for respondént

‘Novembier 27 and December 20, 1590

ROWE.R.;

Cn Hovember 20, 198% 4 specially ¢nloised Writ
was f£iled in the Supreme Court by the ruspondent against
four agfendanus ;HCLLdlﬂg auburn Limited, as first
defendant ;. cla;mlnr “the oum cF $4p:23a3 .74 an¢ interest

thereoen. ﬁttorn&yuat-baw_TreVor=Eevy entesed appearance

on bghalf of all Lh& aefcnaan ‘on December 11, 1985 and on

January 15, l?&&_juégment was entered ageinst all four
defendants in default of defence. Then on September 2o,

the Maste:\ordé;ed"thar the Wirit of Summons Le amended by

—— e

1987

deleting‘the'némé,“ﬂuburh Limiteé* and substituting theréL

for "huburn Court Limited”. Thereafter nothing was done

either to amend ihe Writ or any of the subsgguent raceedings.

T April 19%50 the appellant filed a Motion to set aside the

defauli judgment, which Walker J., after a lengthy heariny,



Cismissed wigh costs to the respondent.. It is I{rom the
dismissal of the Motlon thab thls appeal 13 taﬁéﬁ?“

The main g'cuna of appeal argued b? Mr. Macaulay
was that the Writ of Summons was net anended within fourteen
aays fibﬁ tEe date of the O:zder granuing the:améndment or
at all pufsuant to Sectién 268 of the Judicature {Civil
Frocedure Code) Law, {the Code) and thc. amendment was there-

fore rendersd null ancd void.

itlied "imendment”

rt

Tivtle 27 of the Code is

i

20

Section 25% entitles the Court or a Judge te allow either

3

pacty to amend his “endorssment or pleadings®. Scction 260
deals with the civcumstances in which a claintiff may amend

Statement of Claim® wiithout leave: Section 261 enables

a defendant to amernd hig “counter-claim of auc—off" without

)

leave in certain circumstances; Section 263 provides the
oppoitunity for ”he oppogit Daruy to pleda to the amended
endorsement or pleadings covered by gebtwonu 2u0 and 2ul.

Then Section 204 makes provision for amendment at triails

Section 265 is in these terms:,

"If z.party who hag obtained
an orcder for leave wo amaend
does not.amend accuﬁcﬂngly
within the time limited for
that purpose by the crder:
or if no time is thexeby -
linmised then within foux-

¢en u?ja from the date of

the order, such erder Lo
“amend shall, on the expira-
iy_;on of such limiied time
as aforesaid, er of such
fourteen Gays, as ‘the case
may be. become 'ipso facto?’

L vojd,. unless the ilime is
LXtenued by the Court o¥ a .
Judge”.

ct

Seciion 200 describes rhe manner in which an

amendment to "an endorsement or pleading® must be made.



salthough ”pieadiﬁg“-is defined to inéludé aﬁy
petition eor summons?-in.the céntext of Titie 27 that term
cannot extend to the for nal parts cf a Writ. A&ll the
sections of the Code in Title 27 make it clear that only
endorsements on the Vrit fall tc bhe QeLe+m*neu ﬁnqez that
Title. Were it otherwise; one wcula ﬁave EKPECLL& to find

specific reference to "Writ® in Sections 2340, z&i, and 240
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y Kl Hylton submitted tha
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cf the Code.
the amendnent te a %Writ in Section ¢77 which provides that:
The Court mey ovder or allew any

amendment of any writ, petitiiion;

answer, notice;!or cther document

whalever, at any Lime on such
terms as jusrtice requires’.

in my view ihe power Lo amend under bectlon £77 is
entirely independent of the powers conferred by Seccions

4500~271. The sanction provided by Section 235 refers o

[8

amendments ordered under Title 27 zand has no_relevance pllo]

amendments ordere& pur suant o Section 677. Conseguently
the failure by the respondent o amend the Yrit within four-

teen <ays of the iaster s Oxder dees not .ender the amend~

ment void ipsc facio.

H*,:Mac hldj 5 second_main submission quAthat the

o s - L

Writ was issu ea aga;nsu a,nonuehlat nt entity And was there-

fore null ana vowd Lot W1thsw1RC!ng uryo:t;c service the;eof

upoQL;he pon-exigtent ehhu_y anaitJe entry u; dppea¢aﬁce on
chalf o uhaL nouw=31r‘anb entity. For the respondent it

was argggg that thg}wfit wasg issued against an exisiing legal "

entity but due to inadvertence it was mis-named. In my.view |

Vialker J. appl+e9 3he correct ?ef;‘-n determining che issuc

whether or not Lhe deSC““ptLOﬂ of the firstnﬁefendaﬁt.on the

Writ as "Auburn Limited® COLlu be regarded as a mere misnomer.



“As I have said befcre it is mot
in. dlSpUu“ that at the date of L
- issue of the writ the applicant . .-t
was an ekisting juristic person. S
There was no such entity as o TE
fitted thé descriptiom of o
suburn Limited at that time. I ) SeE e
have ne doubt that at the time = , S
of personal service of the writ -+ :
‘upen the third defendant, the R S
third defendant, who was then .
a directo.’ of the applicant,
knew perfectly well that iz
wag the appl;canL that the
- plaintiff intended o aue, and
'fhat'it had merely got the name
wrong. - Furtheimore, the third
deféndait must have been well.
aware of the applicant's in-
debtcdnéss to the plaintiff.
Significantly, that indebted-
ness has never been. denied.
indead, it has been affirmed
b} pxjments on accoup; nade Dy
Lhe appilcant since the .
plaintiff’'s judgment was
obtaincd.  Significantly. too;
appearance was entered on "
~» -behalf:of all the defendants L )
nameu in thé plaintifffs writ R
1 the day after personal '
QeYVLuy of the writ upon the |
. third defendant. «ve... ID the
result, I have concluded that
7 the presént case iz one of mera

MiSdCaCIlpt¢On or misnomer which . o L mEE

“.does not-invalidate the writh.

ln mah*nc thesc f¢na1ngs and ¢oming to his couclus;onw
Haller J. based himsel f squarely upon the reasonable ‘rebder 5 .-

test propounded by Devlin L.J. in.Davies v. Elsby Brothers, Ltd.

{15661 3 %;i E,Rj¢67£; There the plaintiff ﬁrought"angééfiSﬁfﬁ,
against hiéﬂzﬁplé;éxé.éeécribing‘them,ipih%g'wfit aS'“Eléﬁy
Brothers fa fl&ﬁ)rft;éé laﬁe; discovered. that the partnershiph
nad been bhanged ;nto.u.llm;ted liability cdmpany, but made

the dlacove*yrtoo labe to amend his Writ before the expira4
tion of the relevant'statute of limitacions. If the desc: Cip-
tion was a me;e ﬁisnomef, it could be corrected, bur 1if it
amounted to thé addition of & new party. the Court would pof'

be prepared to make che'amen&mentfwhich_woﬁld deprive the . ' S

defendant of a good defence under the limitation statute.



Devlin L¢J. adumbrated a test which ha regarded as

of general appl¢cagwon by which a bou¢t can be gui ed Lt

detﬂrm*nlnc the Ques__ong is tke nis-de 1pt10n a mebg

wisnomer or is it not¥ He said at page $76 cf ne Report:

=y

"Il is a genewal princ;pla o
: mnglluu law, notmerely
appl.ocable to cases of
5 B misncmer. hds the intention
which Lhe frames: ¢f the docu- R
mene hes in mind when he -
LIings st Lnto eﬁlggencb i
not material. ..... In English
law cg a general principle;
ihe guestion is not what the
wiliter of the document intended
Or mwant, but what a reasonabls
man reading the document would
undéfstand it to mean; and that
is the test which ought to be
applied &8 a gencral rule in
cases of misnomer - which may
enbrace a number of other
~ Situations aparc from misnome .
on a writ, for example, mistake
- as to identity in the making e
of a contraci. The test must be:
How would a4 reascnable perscn
receiving the document take it?
ify in 2ll the circumstances of
the case and’ Loonlng at the
document as a whole, he would say
Lo himself: 'Uf course it jwust
mean me; but they have goT my
name N“Ou’j;_thzn there is a case
of mere m+g“oibh, if, on th
othei hand, hg would says
cannot tell from the documen
itsely whether they mean me or
net and I shall have Lo make

bl £ 3 1

enguiries ~then it secms to ne
that one is géetiing boyond the
realnm of misnomer. . an of <he
‘factors which must cperate on
- B vhe miné of the xoc1p;ﬁnb of =
‘ R 'Gocumepw, and which OPGL&;QQ in
this casc, is whether there ig

or is no;'aﬁothe: ant¢;f to whom
the description on the writ
might refer”.

i entively agree with the conclusion of Walker J.
that a reasonable reader in the position of the vesponsible
officers of the appellant company would have absolutely no
Gdoub= that the wr;t wasg lannded for the appellant company,

but that there was error in scating the appellant’s name.



The amended Writ was not served upon the appellant.

in Paxton v. Baird {1695}'1 Q.5.0. 139, %<he B Englishi Court

of dppeal hel& uh& where there was unconditional ppedrance
Lo a wz;t Jhlrn was afterwards amended in a techn;Cal sensep

fiat appearance stood and it was unnscessary for further

e

gppearance to be“énta:ed"bexo jhduneqh could pe entsred.

In thai case Lhe ¥rit was generalliy inﬂorsed and appearance
entered. Cn an'attempﬁfbyfthe pla%ntiff'to obtain summary
judgment under ©he Rulefgsvera;nghspécially indorsed Lrits,
the defendant obtained uncenditl ai_léave to defena. Then

plaintifﬁ;"withlt

he leave of the Master, amended his

Writ to turn 3t intc a specially indorsed VWrit and on this

amendcd Writscught summary judgment. In giving leave to

y

amend the Master ordered that the appearance entered therein
do stand as an appearance to the ¥rit as anrended., Of this
further Order, Wills J. commentecd:
‘That part of the master’s order,
‘which directed the appeavance
already entered to stand as an
appearance to the amended writ,
‘Seems Lo meé unnecessary and
'n099fa sive, as the appearance
when once entered stands, and
) there is no need for az fresh
appaalunce to a wriL when it
has been amende
Hu effory has heen made by the appelliant tc withdraw
the unconditional a }poafancc entered on iits behalf by its
ttorney—at-LawarevOr Levy, and it thercfore stands as
the appuarance ko- the Wrii as amended.
One of the appellant’s minor com§laints was that
Walker J. took intc zccount an irrelevant matter, viz..
that the appellant never denied the debt to the respondent
amd was influenced thereby. If the tribunal of fact was
alled upon to exercise a discretion then it would be

“entiiled to consider themeriis of the case. However in the



instant appeal all the issues raised invoived guestions of
law in the resolution of which Walker J. was not reguirecd
to exercise any modicum of discreliion.

in my view there is nc merii in any of the grounds
filed and argued on behalf of the appellant and accordingly

I would dismiss thc appeal.

MORGEN J.4.2

GORDON J.4. (AG.):




