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AL ATV ADE €A

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 49/86

COR: The Hon. Mr. Justice Rowe, President
The Hon. Mr. Justice Carey, J.A.
The Hon. Mr. Justice White, J.A.

BETWEEN AUBURN CCURT LIMITED APPELLANT

AND TOWN & COUNTRY PLANNING AUTHORITY RESPONDENT

Mr. Gordon Robinson for Appel lant

Mr. R. Lanorin, Q.C., & Mr. D. Henry for Respondent

Mr. C. Daley as "amicus curiae’ for K.5.A.C.

23rd & 24th February, 1987

CAREY,. J.8.:

This is both an interesting and peculiar case, and it is
very éecessary tc get the facts and the circumstances in some pers-
pective. This is an appeal against an order of the Full Court which
had before it, an application for mandamus, and in Those proceedings
the Court made an order granting a stay to allow an action which had
been commenced in The Supreme Court between Kingston and St. Andrew
Corporation and the present appellant and a gentleman called
Mr. Harry Perrier, To proceed.

Auburn Court Limited had applied and obtained planning
authority fto erect a three story building. They subsequently filed

amended plans for the addition of a2 fourth story and indeed they sub-~

mitted plans to add two further sfories, making six in all. The



-?erecflng or conflnutng Jn The bu:ldlng'operafﬁs

'proceedungs which The Fu!l Cour+ saysyl

'7fﬁCompany9P adV|cers, Mr. Perr;er and Mr. Husbands +he prOJecf engineer,]:

"Lvarsous dlff;Cdlfles weTh g commiffee of +he Town & Counfry Ptannlng df"

':iAufhorlfy U!T:naTely, The AuThoraTy refused ThaT appftcaf;on. f"3-"""

ffca||ons To be made e;Ther approvung or reJecflng The apoilcaflono._;ﬂﬁ.

:j-BV reason of Thaf faliure or of . +he 3|Ience by The respondenf The

' appelian? proceeded To pu+ up The added STOFIGS..:WhIl@ This was

o TaKIng place, Thp Ktngsfon:and Sf Andrew Corporaf;on +ook proceed--

. 1ngs 1n The Supreme Courf Tohcompel Auburn Cour+ lei?ed To pull dOWn,_e"

-and demoi:sh”and renove The added s.ruc ure:and They elaimed an'

eurnJunc+lon To resfratn +he defendan+s oriTheir servanTs from furTher

fi;And i 1s-Those

UQ + +o dﬁalfowed +o proceed-:

; One of The po:n?s made oefore us #S ThaT The Full Cour+

: fwas ln error ThaT They had exerC{sed Thelr d:scref[on wrongly lﬁ so
y;ordertno, and: Tha? There would be a orea+ lngusftce To Auburn CourT =
-;ﬁLtmlfed, IT havang sponf a cons;derab!e amoun? of money To erec? +he o

”fﬁbU|ldingo_ e

We do: noT w:sh To say anyrhlna wh:ch is anfended as’ any

,ICOmmenTary or as expressnng anv v1ew on fhe mer;fs or OTherWIse of
-3;?hevcase, i*'us enough To say ;haf *he facTs do show Tha? Auburn CourT
;flamafed d%d pu:-up The addu*conai sfrucTure WIThouT obfa|0|ng approvai
faﬁd Tha? The decas:on of refusai was made aT A proper mee*lng of “the'
"ueTown and Counfry Piannnwg Au+hor|Ty And xndeed :T is: nof suggesTed
| *d”ln The proceed:ngs before The ruit Oourf Tha? fhe appe!ian?’ was ‘hot :
fdheard or Tha? There was any real breach of ?he ruies of nafura! Jus?ice...
'::VWhaf appears ln our: V|ew To have bcen suggesTed 15 fhaf ?he reasons |

.gtven by fhe Town and Counfry Piannlng Aufhorlfy were noT vaiid reasonsuj _;d




They read rether as to the grounds for an appeai. Whether or not
those -are valid bases .in -Ful{l Court.proceedings . for mandamus.is:not
a metier: for our .decision.

CoSp-far anghis.CourT¢is-concernedg,Thefon+9-circumsfances
in wnich-it.can in+erfere;Wi$H,avdiscrefion3ex§rcised by . The  Court
. below.is. Fo be found from ﬁchamin,a casegwgichrcounselgciTQd“#o.us,

. name ly, Beck & others v. Value Capital Ltd & others No.2)-[19767

2;AIL_E,RE-1Q2b at page 108 where. bord Justice Buckley who gave the

~Judgment .of -the Court, said this:

Mt i notUneéessary for an appellant to be able
to point to some maiter which the judge ought
"+ havé taken- into account and failed 1o Yaké’
into account, or fo something which he did take
“intoraccount but should not have taken into
account or to some other error in prlnc;ple bt
fis sUfficiant TF the' appeiiafe court-is satisfisd "
that the judge having taken all the proper circum-
“'stances into consideration, has arrived at 2
. decisicn that is so clearly wrong fhat he must have
“misappreciated the ‘weight. to be civen %o some
_aspect or aspects cof the case.”

:WhafeMr.mﬁordon:Robinson~ha5cendeavcuned'+o-shcw is that

.. the Full.Court erred: in two- respucfs, flrsT of-atdy iTerred int

beItCthg that . there was-a . right.of: eppeai to'the Resident Magistrate's
: Qourf_in_#he,par?icu1ar_circumsfances:of.This;case,nand;he idemonstrated
that, we think, correctiy, that that was not +he cass. He also pointed
to.the view.stated by the. Full. Court that the issues.in.the cases
beforemfhe-Supneme-Couff:and.The-FuiJ Court.proceedings were similar.,
In.so far as the: first point is concerned;, it.is no doubt right that
the Full Court may .well have falien-into-error; but-in so far.as the
~other point.is concerned, we think they are on solid.ground.
We have:this:morning been .given copies of the.pieadings and

At is quite piajn,thaf;fheiissues-which#ﬁre.ralsed:in=bo¢h'proceediﬁgé‘
.are precisely the same. :Thera-is an0|h 3 facTor which ¥r. Daiey.:

correctly brought to-our.attention; name ly, that.there -are issues of




-facfs whtch Eave Yo be deferﬁinec and ThaT |+ IS cer+a|n!y more
;conven:enf ThaT +hey shou!d be heard by V1v3 voce Gthence anc noT : 
ev;dence by affldav1f | . .. S |

“In’ The evenT wo are sa?:sflec fhaf Thv.Fuil Courf d;d noT:
'faii lﬂTO errorp ThaT +hey had maferlal on. WhICh They cou}d act and":
come fo Tﬁe conciUSion Wthh +H=y dld and wh:ch is sTaTOd in The |

_Judqmeﬁf of Mr Jus+|cu Downe1E whure he saed Thls, and we quo?c

Fin our view, Taksng ln+o ‘account Thaf mandamus
isa discrthonaPy “emﬂcys Tt would be good

o Judicial: poilcy to stay these proceedings under -

- the proczedings for which the tnferlocuTory .
“injunction has been granted and are determined .
~and then these oroceedangs may be con?lnued it

- needs be." : . - : .

Ve Think fhaf ?haT s ﬂm:nonTEy rrgh+ and There arc ne s
:feasons sugges?ed; sn our v#ew To 1nci1ne us To :nferferﬁ 1n The
exerc:sc of The dlscreTion ln +hc CourT below : }n fhe carcums*ancus,_:
+he appeat w:li be d1smissed and Thc order of The Courf bclow 15 | |

.aff:rmecu-_The;responden? is enTnTied o *hefcosfpof;This]appeaI;




