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MELBOURNE BAILEY - PLAINTIFF/APPELLANT |
V.

GORE BROS. LTD. - DEFENDANTS/RESPONDENTS.

Mr. E,C,L, Parkinson, Q.C. and with hin

Mr. D.V. Deley for fleintiff/Appellent

Mr. V.0. Plake @.C. and with hin

Mr., H.,H, Williams for Defendants/Respondents

MR, JUSTICE LEWIS:

The appellant was employed by the respondents in the

operation of a stone-crushing wmachine, The machine was run by a

diesel engine Which had to be cranked and carried a gear lever by

neans of which the rollers were started, The appellant's work
wos to feed stones into the nmachine by shovelling them into a trough,
The stones then vibrated through e funnel down to cast iren rollers ...
which crushed them, The crushed stones fell under the machine and
another workman transferred them into a sieving machine,

The nachine was defective in that while it was working
a belt freduently slipped, causing the rollers to become choked
and to stop, It was then the practice for the operator to climb
up on to the machine and clear the stones from the rollers and te
get someone on the groundé to start the rollers agein before he
canie down in order to maeke sure that they were working freely,

On the 15th of June, 1959, the appellant having cleared
& choke in this way was climbing down to the ground while the
rollers were working when he slipped and fell, His right hand was
ceught between the rollers which were not protected by a guard and
was se?erely injured. He lost one finger entirely and perts of
three others had to be amputated. He sued the respondents alleging
negligence in that they had failed to provide a safe systen of work
and effective supervision of their stone-crushing operation, The
respondents by their defence denied negligence and pleaded that the
accident was caused solely by the appellant's own negligence, or )
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alternatively, that he was guilty of contributory negligence. The
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contributory negligence alleged was: that

(a) in breach of instructicns issueé for his own safety

he had the nechine turned on before Le had safely
returned to the ground and

(b) that in breach of instructions he hed clinbed down

hurriedly from the machine without teking due pre-
cautions for his own sefety ond fell, thereby causing
his hend to come into contact with the reollers,

The jury found thet the accident wss Cue to the neglipence
of both porties and epportioned the blame at 90% to the respondents
and 10% to the appellant, They assessed specisl dameges at
€94, 14, 7. end gener:sl demages &t £950, The judpge accordingly
entered judgnent for the appe llant for £940. 5. 1,

Against this judgnent the eppellant now appeals on the
grounds thet the finding of contributory negligence was wrong and
that the awards, both of generel and special darages, are inordinate-—
ly low,

The functions of an apjezl court in reviewing the verdict
of & jury in a civil case and the circumstances in which it will
interfere with such & verdict are fully discussed in the judlgnents
of the lecarned Lew Lords end, iﬂ porticular, in the judgment of
Lord Wrisht in Mechanicel and General Inventions and Lewhess v?
Austin enc the Austin Motor €o., (1935) A.C, 346, The principles
ere thus sunmmerised in the last peragroph of the headnote to that
case:

"Vhen it is decided that a case is to be tried by a jury,

that tribunal ig the only judge of the faects, and no .
eppellate tribunal cen substitute its finding for that

of the jury. The appellate court has a revis ing function
te see,first, whether there is eny evidence in support of
the issue found by the jury, end, secondly whether the
verdict ean stand as being one which resscneble men might
have come to,"

Lord Wright refers to the phrase "miscarriage of juries"
used by Glyn, C.J, in reference to this subject in Wood v, Gunston
(1655) Syyle, 466 as "significent", end after citing Lord Ralsbury's
"mogt illumindting stotement" in letropoliten Railway Co, v, Wright,

114pp, Cge 152 at p. 156, he sums up his remarks os follows, at p.375:
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Lord Halsbury in these valuable observations is;

I think, going back to the test ayplied in Wood

v, Gunston, which was whether there was & miscarriage

of the jury. Thus the question in truth is not whether
the verdict appears to the appellate Court to be right,
but whether it is sﬁch as to show that the jury heve
failed to perform their duty., An appellate Court must
always be on guerd againsf the tendency to set aside

& verdict because the Court feels it would have come to &

different conclusion."

In Davies v, Powell Duffryh Agsociated Collieries, Ltd,
(No, 2 (1942) A.C. 601, in considering the circumstances in which
the Court of Appeel would, or ought to, interfere with an assessment
of damages by a judge sitting alone, Lord ¥Wright said, at p., 616:
4 "There is en obvious difference between cases tried with
& jury end ceses tried by a judge alone. Where the verdict

is thet of & jury, it will only be set aside if the
appellate Court is setisfied that the verdict on dameges

C6

is such that it is out of all proportion to the circumstences

of the case."

These principles heve more recently been applied by the Court
of Appeel in England in Bobcock v, Enfield Rolling Mills Ltd.

(1954) 3 A11, E.R. 9% (where the complaint was that the jury's award
of domeges was too low) and in Scott v. Musial (1959) 3 All, E.R.193
(where the award was said to be too high) and are, in my judgment,
the principles by which this Court should be guided in its consi-
deration of the questions raised in thise appeal.

Applying these principles I shall deal, first, with the
question of contributory negligence., Where contributqry negligence
is set up as a defence, it is only necessary to esteblish to the
satisfaction of the jury thet the injured perty dicd not in his own
interest take reasonable care of himself and contributed, by this
want of cere toc his own injury for where contributory negligence is
set up as a shield egainst the obligation to satisfy the whole of
the plaintiff's claim, the principle involved is that where a nan
is part author of his own injury he cannot call on the other party
to compensate hin in full: per Lord Simon in Nance v, British
Columbie Electric Reilway Co, (1951) 2 All E.R. 448 at p.450, I

eccept completely the proposition thet in cases of injuries to
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workmen due to the employer's breach of a statutory reguleation,
one ought not to hold as contributory negligence cgainst a work-
pan operating under the conditions of noise and bustle, concentra-
tion and repetition associasted with a factory, every risky thing
he may do through familiarity with the dsngers incidental to his
work, or every act of omission due to inadvertence or lack of
con@entration; I recognize that it nay be proper, as Mr, Parkinson
contended, to apply the same principle, to a linited extent, to cases
ariging from a breach of the common law duty to provide a safe
system of work, These propositions find support in the cases of
Flower v, Ebb Vale Steel, Iron & Coal Co., Ltd., (1936) A.C, 206,
and Caswell v, Powell Duffryn Associnted Collieries Ltd, (1940) 4.C,
152 as considered in Stavely Iron & Chenical Co, Ltd, v, Jones (1956)
1 £A11 E.R. 403 and Hicks v, British Transport Cormission (1958)
2 All E.R, 39,

It must nevertheless be borne in mind that the question
of contributory negligence wes essentially one for the jury who
had before them all the evidence, in a very short case, relating
to the conditions in which the plaintiff worked and the circunstences
orx which he sustained his injuries, That it was the established
practice for the workmen to have the rollers sterted so es tc ensure
that the choke had been cleafed before they came down was clearly )
proved, and the fact that on this occasion the aprellant followed
that practice is not, on the authorities, evidence of contributory
negligence, Heving successfully cleared the choke it wes undoubtedly
most iwprudent of the appellant to climb down while the rollers were
working, but this, toc, it secus, was established practice. The
respondents, equally with the appellant, were aware of the danger
involved in this procedure but never w&rnéd the appellant thet he
ought not to de¢ it, Having regerd especinlly tc his youth and
vinexperience, I an of opinion that this act ought not to be attri-
buteﬁ to hin as contributory negligence. Considering the small
percentage of blame which the jury apportioned to hin, I an inclined to
te the view thaot they could not have held this e, cinst him,

The appellant stated in evidence that the cause of his fall
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was his slipping on ground stones and fre.se whick were on the
machine, He had to climb up end down the machine seversl ties
daily end knew that tlie machine "hes elways ground stones and grease
from tinme to time", the grease being used in connection with its
eperation, He knew thet it weas necessaiy to exercise care in going
up and down the machine. In goin; up, he seidi he did not lcok to
see if there were stones and grecse. In coring Jown he did not see
the grease anu stones before he slipped. He cane down"backways and
at a normal rate" os he usually cones down,

It may be remarked in possing that in the particulers
supplied by the appellent's solicitors of a safe and proper systen
of work and the verious respects in which the respondents feiled to
take proper precautions for the sefety of the appellant no mention
is made of the condition of the surface of the nachine, However,
in his evidence John Rodgers, the responcents' personnel officer
stated thet-he agreed tliet the machine had grease and oil which
would make it very slippery ancd could contribute to an accident to
persons'climbing up and down,

Mr, Parkinson submitted that on the foregoing evidence
no jury could recscnably come to the conclusion that the appellant
had friled to teke reasonable precautions for his own safety.

It was iﬁproper, he said, to draw fronm the appellant's statenment
that he aid not see the stones and grease the inference that he

did not look to see where he was going, 1In climbing down "backways"
he cculd not be expected to seec the stones and greese, Further, he
contended, even if his slipping and falling can be atrributed to

his negligence, it was not this negligence that was the proximate
couse of the injury to his hand: the full moy have caused other
injuries but it was the absence of a guard around the rollers which
alone ccused this type of injury,

The test which the jury had to apply was this -
ought the appellant teasonsbly to have foreseen the likelihood of_
injury to himself if he fell while the rollers were working, and if
yes, did he take reasonable care to avoid falling?

The plaintiff stated that he linew thet he ought to take
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care in clipbing up and down the machine, In ny judgment, there

can be no doubt that he ought to have foresecn the likelihood of
danger to hinself from the working rollers if he fell, He may not
have foreseen the extent of the damege he in fact suffered, but this
in ny view is immaterial, for it does not differ in kind fron that
whicli he ought to have foreseen, (See Hughes v. Lord Advocate (1963)
1 A1l E.R., 705} If the jury found, as they must have cone, that the
plaintiff fell because he failed to lcok where he was going in
gonditions‘which adnittedly called for the exercise 9of care, that
this anocunted to culpable failure to tcke care for his own safety,
and that by this lack of care he contributed to his own injury, I.
cannot say that this is a verdict which is unreasonable and"such
as to show thet the jury have failed to perforn their duty."

I turn now to the question of danages, Mr, Perkinscn
submitted that the award of £950 for generasl dancges was out of
all proportion to the circunstences of the case and that o recsonable
jury would have awarled general damages of an order of £5,000 to
£7,000, The jury, he said, nust have disregarded matters which
they ocught to have token into account., He referred to certsin
English cases in which in conparcble cases judges sitting alone
had awerded between £1,000 and £2,500 and urged that on the basis
of these cases £5,000 would be an appropriate awerd,

I oo of opinion that £950 is rather low but I do not
think thet it is out of all proportion to the circuustences of the
case having reéard especially to the evidence which the jury had
before them. The factors which the jury hed to comnsider were

(1) pain and suffering
(ii) disfigurement
(iii) deprivation of the cmenities of life
(iv) loss of prospective future earnings,
The medicel evidence wes that the appellant nust have suffered con-
giderable pain at the time &nd shortly after kis injury., 1In
aédition, pain would result for sone weeks from the skin graft

done at the tine of his injury and fron enother done on
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15th October, to release a contracticn which had cccurred between

the thumb and the index finger. The jury saw the appellant's

hend which is considerably disfigured, as this Court wes able to
confirm from its own inspection, As to deprivation of the amenities,
he hes lost his entire indéx finger ancd parts of the other fingers
except the little finger. The thunb is virtually useless, He
hes a linited use of the hand and a very crude grasp, and will
have to depend alnost entirely upon his left hand. There was o
paucity of evidence es to loss of prospective earunings. The
plaintiff is an untrained labourer and no evidence wns led to his
opportunities for future advancement, He was Cescribed as o gond
worker, It wes suggested in argument thet he might have risen to
be & foreman but there was nc evidence of the wages which & fore-
uwan night earn, At the time of the trial he was enployed by the
responcents £s o wotchuan ond it seewms likely thet this is the type
of euployment he is likely to obtcin in future, though agoin ne
evidence was given on this point, His wages were then about £6 per
week; in hig forumer employment he could have earmed £7 to £8 per
week,
This was the evicence which the jury had to consider and
they had the opportunity to discuss it apmongst themselves and
assess & sum which seemed to them to be an adequate solatium, I
respectfully adopt the words of Morris, L,J., in Scott v. Musizl
(supra) at page 195:
"The jury do not have to give reasons, and it may
he impossible to deduce hLow the jury have regarded
the particular individual features of a clain, e.g.,
in a personal injuries case, pein en¢ suffering,
deprivation of the anenities of life, snd future
possible loss of ezrnings, To warrant any interfer=-
ence with the awerd of a jury it is not enough to
say that the award is more, or even ruch more, or
less, or even much less, than what the judges of
the Court of Appesl would congiler to be the appro=
priate amount. The Court of Appeal will not inter-
fere if the figure is one which a jury, acylng.p?o- '
perly, might award, Interference will be justified if
if it is node to appear thet the jury must heve
acted improperly anc so have brought sbout a palpably
wrong result."

As I heve already stoted, I do not consider the jury's

award is out of 2ll proportion to the circunistances of the case.,
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Beoring in mind the difficulties of assessing damages in cases
such as this, and thet in any event assessnent must be a matter
of personal judgment, while I would myself heve made a larger
award I do net think the jury's award so low or inadequeate as to
indicate that they friled te do their duty.

On the subject of special dearages, after listening to
Mr. Parkinson's careful argunent, I have come to the conclusicn
that the jury did the best they could with the rathér vague and
unseatisfecctory evidence which they hol at their disposal,

Learned Counsel for the appellant found himself con-
strained to base his computetions upon assunptions not clearly
warranted< by the evidence, and even so to substantially alter
fron tine té tirie during the course of his argunent, the auncunt to
which he claimed his client was entitled., In these circumstances
I do not think that the Court should interfere with the jury's
verdict,

I would dismiss this appeal with costs,

/$/ AM, Lewis
Judge of Appeanl.

23rd, September, 1963,
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