IN THE SUPREME COURT OF JUDICATURE OF JAMATICA
IN COMMON LAW

SUIT NO. C.L. BGSS OF 1985

BETWEEN CASSIUS PBAIOC PLAINTIFF
AND MOTOR OWHNERS MUTUAL DEFENDANT
ASSOCIATION

Clinton Hines for Flaintiff
David Henry for Defendant

BEARD: April 23, 2%, 27, 30, 1o9g,
May 2 and 4 1690,

EDWARDS J.

In this action GCassius Bajoo the Plaintiff has brought an action agalnst
Motor Owners Mutual Insurance aAssoclation Limited claiming damages for breach of a
contraét of imsuvance. The endorsement on the Writ states that on the i8th July
1984 the Defendant agreed to insure the Plaingiff’s metor vehicle rogisteved
Mo, FR7284 against theft in the sum of Twenty Eight Thousand Dollars ($28.000),
The car was stolen less than two months later, on the 10th September. 1984 and
the Defendant has refused to pay the sum of $28,000 to the Plaintiff,

The Defendant states that the Policy was ayolded on the grounds that

/

it was obtained by the non~disclosure af a materiaZ/factp and/or was cbtainad by
the representation of a fact which was false in sole material particular and/or
thare was a brezch of warrvanty by the Plaintiff,

The evidence shows that a motor vehiele Insurance Policy was isasued by
Motor and Genersl Insurance Company to the Plaintiff in respect of s 1379 Peugeot
Motor Car bearing Repistration No. FR7284. The Plainciff sought and obtained a
new policy of Insurance for the Peugeot from the Defendant and it is that policy
which is the subject matter of this action., At the time of issue of the new
policy the Plaintiff was also the owner of o 1976 Toyota Corolla Motor Car which
was also insured with Motor and General Insurance Company and which had beer
involved in en accident and in respect of which he was experiencing difficulty in
getting compensation from Motor and Gereral Insurance Company. The ownership of
this car and the fact that it was in an accident was not mentioned in the proposal

form,



"f

The new polley for the 1979 Peugeot was affected with the Jefendant,
but this was 2ot done directly with the Dafendant but through a company %nown
as Trophy Incurance Company which acted as the De endant’s agent for this
purpose.

The preoposal form was £illed in by 2 Miss Hunter a eclerk in Trophy
Insurance Coﬁpaﬂy?$ Office, in the presence of the Plaintiff. The form
contained a numbuor of questiens the answers £o which should be furnished by
the applicant ~ in tihds case the 2laintiff,

The Plaineiff states that Hea Huntor asked him some questions and
recorded his answers thereto. Other quistions she filled in of her own aranpd
witheut cliciting the answers from tim, and hoving cospletad the proposal form
she gave it te him to sign and he did szo.  de s0id she did not tell him tc Irgk
at the document to sa: if everything wae crrrect and then slgn dt. Miss Hunter
denies this,

The proposal form in faet contain.d curtain wrong answers which thc
Defendant contends are sufficlently materizl, to cause it o avoid the policy
ab initlo. fThes: include in particular, the answer to question 17, Cuestion
17 requires the proposer to state whuther or not he had been in any accideots
in reecent yenvs,

The anmswor to question 17 which is inserted in the form as “N/AY
meaning "not applicable”, fhe rlaintiff said he did not give that answer. e
admitted that the answer to question 17 was not accurate and that between i9az
1884 his other oz the Toyata Corolle Motor could heve been in at leage twn
accldents. Also the snewers to questden 13 and question 14{ii)} woere not
accurate but he was not asked those questins,

He said be told Miss Hunter of the acedident with the Toyota Czr,
Miss lunter demies this. WMiss Hunter gave evidence that she is 2 olerk with
Trophy Insurance Company which acts as an agent for the Defendant., She was
not authorizad by the Defendant te £fi11 1n proposal forms but did so from
time to time at the reguest of s client, She said the Plaintiff camn v geo
her and requested a guotation saylung he h~d a car valued at $28,000 which ha
wished to insure zn< he had a 40% ne claim bonas on it and he had never hac

an accident. She sald she did ask kinm abour previous accidents., In the
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light of his answer that he had no azeidents she quoted him a premium. Hs went
away and on the 3rd July 1984 he returned with 2 "pe olzie® lotter confirming
that he was ent.ilcd to a 407 ne claim %epus, She then £illed sut the proposal
form in his prisence after asking him each question on the form ang raccrding
his answer therets,
A8 regardy question 17 his AMEWEr wis "no aceddent™, She dig not reguest
a valvarion repurt of the Feugeot car ax in 1984 g $28,000 valuation wag At
accepiable one for o 1979 Peugeot. After filling out the ferm she honded it

back to the Plaintiff, zgked him to lock at 4z, read it through »ud sign it 1f

LAV

he agreed to ir, fe looked at it anpa signed i,
g &

Lae guestions as she was nnt suthorisod

Sha naid che asked Hr. Bajoo
to waive any of thepm,

Aftar he signed the proposal fovm she igeued a cover nets to him, By
writing “not appiic.ble® ip the answers to guestiou 17 she meant that bazed ap
the answers 4o Zave her. the GPPropricle notation to the guesiiions oneerning
particulars of aceidents or losses would Bo *nos applicable” as he had said he
had no accidenta.

She eaid thot some months later in Hovember 1984 she issued 4 cover note
for the Toyots Corolls and submitted it o haad office but thay cancell.d if,

The Piaintiff filled out ghar roposal form,
BPraog

=

ise Carmen fingh of the Insuranc. Company of the. West indies (T.C.H.1.)

At 1L.8.W.I. bought out tha portfolio of the Defendant in 1%88. In

e

tegtified ¢
1984 she was eiployed to the Defendant and Trophy Imsurance Ageney Limit.d weg
an agent of tne Defondant autherised to give quotation and Write cover notes,
Employees of Trophy were not authorised e £i11 eut pProposal forms, She wilirstood
the answer M/A ta quostion 17 to mean the Propeser did not have any soeidont to
any motor vehiclia owned, used or hired by hiz witlhin the last 3 yenrs,

The answer to this question was meterial to the cunsideration of whether
Or not to issue a pelicy of Imsurance, Trophy waz not authorised to waive Yy
questions in the preposal form.,  She said questilon 17 was not anewered truthfully
and the company deniod liability and returnud the premium to the Plainciff when
this was disccvered, She referred tu o Copy lxtter dated 12th October, 1%84 from

Hotor and General Insurance Company stating that the Ploineiff had bean insured
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with that compeny from 1975 - 1924 21! hed insured seve
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aand had raport.? twe accldents betwanan 1982 and 1984 tha first wos or the ioe
o Ay TR chees fleees - AT W e P
Februaxy 1982 wmpen they pald cut 343,855,030 2n4 the cecond was on tin:

Yo T er end A e m s . s u - v e
1884 when ghey pedd s 568,892,905, Sha alie medid Eae Plaintiif had b

the apser fo questa.n 15, Questoon 15 was netagslyy fov purpoce of er~cos
with other Insursz.ce Lonpany.

The proposal form conteined s clauce which made it clear cher che
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propogal form weuls be the boais of Lo Slalreol setween ths Plaineisf ond
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Defundent une the Sisinciés signed it dn che follewine wordss Vi
propossl shall bo the ULasis of che contracy Lutvsen e and H.G.4. Tasur-noe
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Yhegh or prineinls sad in vhe SA5RE 0F GULherdEits. e enesocon
me that, when wnswy 25, inelud alng thoar in
declaved o bo the Lesis of phe contract; this
thot their truth 13 wole n condicios Gl

9,

' Whicn o vendeved by sripulsticn Foundetionsl

In ine dnstant cose, the Tasurore: Prlicy incovporites the ping
as the dasis 2% th: cortract ~f inguracse,

In Bdpeor v Aock Life Assurance Coaprny 1902 1 KLB. 1t was held,
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firet oot it was the duty of the spplicent feo read the
nRewers dn the proposal befrre sdgning 1t, and thaL he

wr to have resd s adepied them; and geeomlly,
toat in £illdng in the fulse 2-swers in the proposal the
agani wag seting, oot as ageni of the lnsurance Compony
but sz the agent of the appiiesnsy sud that thercofore

In thet easc Wright J at p. 534 2l pt-d the views of the Suprume Cours

the Julted Szotes L Now York Life Insorance O Lprny v Flatcher (dendded in 1883)
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gigned by him without taking
£, he must Lo freated as having

“If & perscn in the posit
te niza without rwailsf
ofﬁ@br4¥ clsa fillaed in
that being sent ir o
the trouble to vand
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He weni on to sows

0

VL oeonans dmagine that the agent of Lhe Lasurance
Company ean be tranted as vheir agsnt te invent th
anewers o the questions in the oropneal ForfMececass

1£ he i: alloweo by the oropssey to invent the answers
and &o aund thew In w3 2news:s the proprser, that

the agent is the agent aot of the Tnsur@nce Compsny but

of the propozser.”
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He then conzludad by sayieg thats

“The very basisz of the policy is the statements in
the propesal. These statsments orxe false for
sevual mecerial respects.  iow, fnen, can the
poliey b. binding cn the company?™

In Rewsholac bros. v Road Transpori snd Genmeral Irsurance Company 192
AELR, at p. 450/ Serutten L.J. said he had:

W

Greas didfieulty in undavetanding how a man who
has sigp~d, without reading it, o decument which

he kucws to be a proposal for inrurancs:, and which

confalng Ttatements in fact urntrue, and a promise

thet they are frue aad the hasis of the contract,

eai vooope from the consequancas of his negligence

by saying that the person he zsked t» £111 it up

for him is the agent of the perscn to whom the

proposal iz addressed",

In the mateer before me T find et Miss Hunter was not avthorised oo
fill in proposal frvm and in doing so she wae the zgent and the amcnuensis of

the Plaintifi whoge auswers they were £o L,

The proposgal form wes inacecurrntaly filled out in several matepiz
respects. A eontract of insurance requires the utmost good faith, Furnishing
the Defendent with wrong information, so that it was not in a vosition oo
properly asscas and evslvate the risk it wus undertaking must in wy view rouder
the contract veid and enticle the Defenwost to repudiate the Policy.

The Plzintiff was much ewperienced in thes: matters and must Lo taken
to have kaown th- importance of ensuring that correct answers were glven to the
quastions asked 1n the propoesl form.

Judgment for the Defondant with =osts fo be agrecd or teoged,

Stay of umecution granted for s W
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