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IN THZ SUFREM3I COURT COF JUDICATURZE CF JAlIAICA
IN TH2 HIGH COURT OF JUSTICE
IN CCMICN L&

BET BTN DILLON B&:KER FLAINTIFR
ATTD SYDN3Y N3L3ON )
LMD GL:DCTCNE WALTIRS) D IFENDL HNTS
AT LCUIS GCRDCHN )
AITI LOUIS GO-DOU THIRD 7 RTY

H. Haughton Goayle for Flaintiff,

Gordon Robinson holding for Mr., Fiper instructed by Judah,
second named Defendants.
Mr. B. Alcott for third Defandant,

Heard: 25th ~ 29th October, 1682, 1st - 3rd November, 1083 and
31st Morxrch,1983

JUDGMEDNT

Theobalds, J:

After several days of hearing I had reserva:d judgment
in this matter for the purrposs of reading over the copiocus netes
of evidence, Long though these notes might have been and as
nunerous as the Exhibits were, the iscues in the case were
relatively simrle, Monetheless a critical and searching analy-
sis of the evidence has to be undertaken in order to arrive at a
judgment which can be supported. The plaintiff in a four page
amended Statement of Claim in which he outlined in detail the
entire history of his dealings with the firxst, sescond and thirxd
named defond:znt (or third party) claimed damcges =8 agninst the

P

first and second named defendants for trespass to lond and

wrongful or improper distress and sale, Further or in the
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alternative the plaintiff claimed as against the first and second
named defendants the sum of $1,530.0C as moncy paid by the pladin-
tiff to the said d=fendants und=r threats by the said defendants
to seize and sell the plaintiff's goods and also included a sum
of #30,00 wrongfully cdemanded by the socond mamed defendant as
B2iliff's feus at the time of the said seizure. The plaintiff
also sought an Injunction in the usual tsrms to restrnin the
first and second named defendants or cither of them from seizing
or interfering with the plointiff's goods or otherwise traspasc-
ing on the plaintiff's premises. Finally the plaintiff sought
an indemnity against the third named defendant in raspect of the
valuce of the/gg;gs and in respect of any costs which the plain-
tiff may have been found liable to pay the first and second
named defendants,

The plaintiff, a young man orobably making his first
cxcursion into the harsh and unconscionable world of business
128 attracted and dazzled by an offer made to him by the third
named defendant, a man of vast business exprriznce and cunning,
probably making his last excursion into the said field of busi-
ness, I say this because he appears for all practical purposes
to be in the twilight of his years; a man understandably pre-
occupied with making arrangements for as comfortable a retirenont
As his business acumen and expertise can devise, Indecd he
describes himself as a retired businessman. Had the arrangement
or deal with the plaintiff gonce throuch without the knowledge
and interference of the first named defecndant (Mr. 3ydney Nelson),
Mr. Granville Louis Gordon (the third nimed defzndant) would hove
been comfortably provided forﬁ%ﬁe balance of his natural life.
UnfortunateLy for Mr. 3ordon fate - 28 fote is often wont to do -
in the guise and form of Mr. Gydney Nelson (the first named
defendant) stepped in =nd upset the applecaxt so to speak.
Coincidentally, Mr, Gordon had himself dealt with Mr. Sydey Nelson
and the subject m~tter of that deal was tho same restaur:nt, bar

and fixtures at 34 Wellington Stre=t, Sranish Town in the parish
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of 3t, Catherine which forms the subject matter of the Suit nhow
bezfore this Court. UNr. Nelson although describing himself as &
Tetirod truck proprictor was not quite as retired os might have
suited Mr., Gordon's purposes. Everything might have gone throush:
meacefully and without event had Mr, Nelson slept on his rights.
His retirement was not soun@ enough. VWhenever Gordon, for what-
ever reason, d.faulted in his monthly instalments of $500.00 it
disturbed Nelson's slumber and he took himself off to 34 vkellington
S5trect which by now was or ought to have been, in '"the sole,

quiet and undisturbed possession™ of young Mr. Dillon Baker ({(thc
rlaintiff). He disturbed B:iker's posscession and in so far as he
took along with him the second named defendant Mr. Gladstone Weoltos
(2 landlord bailiff and Assistant Resicdent Yagistrate's Court
bailiff), Walters too disturbu:d Baker's possession. It was this
"disturbing" state of affairs which eventually culminated in this
action being brought bzfore this Court, In ordfer trerefore to
mroperly understand the issues it is nect:sscary to outline the
factual situation in some detail.

The plaintiff is a bar and restaurant proprietor. It
appears that in March 1974 he was approachad by the third named
defendant with a view to purchasing premises 34 Vellugton Strect
in Spanish Tovm popularly known as the Moonglow Restaurant.
According to the plaintiff, and I believe him, Gorden at that
time represented himself to be the ownz2r of these premises which
is situate in th2 commercial section of the tovn and which
contained at the time the usual fixtures and stock and utensils

which normally would be used in tie running of such a business.
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Eventually on the 10th April, 1974, the parties reached an
Agreement whereby the stock, goodwill and fixtures were to be
acquired by the plaintiff from lMr. Gordon for the amount of $50C.
Supportive of this agreement and transaction the parties tenderad
and admitted by consent a photocopy of a receipt for $50C which
was marked Exhibit 1. It should here be pointed out that at 2
previous trial before Wilkie J, which never reached finality thc
original of this receipt along with other documents had been
tendered in evidence. Over the years these originals having been
mislaid all the parties had agreed to the use of photocopies
whenever possible. This attitude on all sides is to be commended.
In relation to the building and land which comprised
34 Wellington Street there was a further agreement whereby the
plaintiff was to lease same for a period of five (5) years at a
monthly rental of $500, The first month's instalment having
been paid on the 1Cth April, 1974 the plaintiff was duly put in
possession, Shortly after this the first named defendant
Sydney Nelson first appeared on the plaintiff's scenario and
unfortunately not, as the plaintiff may have wished, as a customer
of the Moonglow Bar and Restaurant., Nelson introduced himself
to the plaintiff Baker and enquired from the plaintiff whether
any money had been left there for him by Gordon. Baker having
replied in the negative Nelson promised to return and it was on
one of these subsegquent visits that Nelson explained to Baker
that he, Nelson, had owned and orerated the Moonglow Restaurant

and Bar for a period in excess of thirty-five (35) years and on

his retirement from the business had sold out to Gordon, He soi
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that Gordon had acquired the goodwill in the premises from him
for $10,000,00 and had paid down §5,000.00 and was 1¢ complete
his balance of $5,000,00 by monthly payments of 500,00, All
thiis was substantially the case being advanced by both plaintiff
Baker a2nd defendant Nelson and indesd was evidenced by an Agrzse-~
ment in writing dated the 2nd March, 1974 between Nelson and
Gordon tendered and admitted in evidence as Exhibit 8, Nelson
in addition produced a document allegedly signed by Gordon which
oxve him the power to repossess "everything in tlhe premises' if
each $500 monthly payment was not made within fourteen (14) days
due

of the/date. Naturally the plaintiff was alarmed and protested
vociferously, He then and there warned Nelson that he (Baker)
having purchased the stock and fixtures at 34 ¥ellingten Stre=at
from Gordon the said goods in guestion were now his pronerty and
he should collect whatevesr arrears he claimed to be owing from
Goxrdon and leave the goods and fiutures alone, Gordon happenaed
by at the precise point in time and now commences a disunlay oI
thiat utter brazenness which to my mind is characteristic of Goxdon'g
demeanour throughout this case. He proceeds to castigate Nelson
in no uncertain terms, denies owing anyone any money, and even
threatens to sue Nelson for “"what he does not have" if he should
dere to touch anything on the premises, This is the gentleman

with whom Gordon hzd the month before entezred into a contract in
writing (Exhibit 8) relative to the goods, fixtures and stock at

34 Wellington Street. Even as regards a particular item of equi: -

ment in the shop, namely a deep freaze, (referred to as a Dairy
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Farmers fridge) Mr, Gordon was prepared to be untruthful, Gordm
cleaimed that this item was his property he having purchased sanme
from Nelson., I accept Nelson's evidence that this particularx
item was not his to sell and was expressly excluded from the ori-
ginal agreement drawn up between himself and Gordon. It is noted
that this particular item has throughout been refarred to as
"Dairy Farmers fridge". Another item, referred to as "John Elliot
juke-box®, was also expressly excluded from the sale and I find
that Gordon was at all times aware that this was so., These are
ny findings of fact and show how unscrupulous a man Gordon is
when he tells Baker that he (Sordon) had purchased the Dairy
Farmers fridge from Nelson,
There are sevaral reasons why I acuetted Baker's evidence
in preference
/to Nelson's in those areas where they are in conflict. It was
always in issue as to how the parties travelled from 324 Wellington
Street to Gutters on the 20th July, 1974, so fittingly referred
te by Counsel as "the Gutters day", This was the day of the
alleged levy on Baker's goods by Nelson and the second named
defendant Walters., This was ti e day that at least three of the
four contestants to this Suit were together for the first time.
These three were the plaintiff Dillon Baker and the first namad
and second named defendants Sydney Nelson and Gladstone Valters
respectively. This was the day on which certain events took ploce
which formed the substance of the complaint by Baker against the
first and second named defendznts in respect of the actions for

trespass to land and thke impropcr and illegal seizure and sale
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and sale of the plaintiff's goods. I believed both the plaintifs
Baker and his witness lMrs Baker when they swore that Baker and
the defendants travelled to and arrived at Gutters in Baker's
car. This would mean that both Mr, Wilson and Mr, Walters wer:
not being truthful when tiey claimed tat the journey was nade
in Mr. “alter's car. A tribunal of fact is entitled to zsk itself
why was an issue being made of a seemingly relatively unimportmt
matter as by what means a journey from Spanish Toim to Gutiters
was made., he plaintiff in his evidence in chief (before the
matter was in issue) swore that he transported Nelson, Valters
and others in his car. As a Jjudge of fact I asked myself why
would he say so if it were n¢t so., What has he to gain by

fabricating on this point? Why Jo Nelson z2nd Yalters both cone

along afterwards and say the plaintiff Baker is lying about such

a trivial and unimportant peint? ‘hy should HNelson and “alters
lie? Onz is entitled to assume that sane human beings, unlike
animals, do things for a reason and with some purpose and the
only reason which suggests itself is that Valters had to find
some explanation to offer to the Court for Exhibit (2) a receipt
allegedly signed by him for §30.00C which Baker said was paid by
him @Baker) to Walters on demand as Bailiff's fees. Walters while
admitting that he collected $30.0C from Baker said the amount

was not for Balliff's fee but for the use of his (Walters) car
from Spanish Town to Gutters and back according to the Pleadings.

So naturally Walters car would have had to be brought into the

picture, so atrivial unimportant matter is made a live iscue in

the case. It now becomes a finding of fact that Baker's car was
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the car used that morning and both Nelson and Walters become
untruthful and unreliable witnes-es. They both did irreparable

relatively
Jamage to their credibility by fabricating over ar/unimportant
matter.

One untruth leads to another. Walters did irreparable
harm to his credit when on being shown Exhibit (2) (the receipt
for $30,00 above-mentioned) he reacts as follows and in the
following sequence:

(1) "This receipt there is a difference in that I do not

the
really admit the number and/date as the one that was

given to Baker." (The undzrlining mine)
(2) "The signature is not Valters™.
(3) "Not my signature",
(4) "The yndwriting is not mine'".
(5) "I normally sign 'Gladstone Walters'".
(6) "I never sign 'G,., Walters'",

I venture to suggest that a normal truthful rerson who is presented

with a bogus (or at least a forged) receipt would react by denying

first of all the handwriting and signature and then gravitate to
such

other matters/as the number and the date, Walters does not do

this. What does he mean by (5) and (6) above? At (6) ha says

he never signs "G. Walters", Is this hecause "G, Walters" is the

8ignature at the foot of Bixhibit (2). By what means is he able

after a lapse of some eight (8) yenrs, to "really" claim that

such atrivia as the date and number on the receipt are incorrect
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and, without refreshing his memory from a dupiicate, how is he
ablz to aver that on his receipt were the words "$30.C0 for the
uce of my car LK 1319%", Walters is so determined to put his cox
on the scene at Gutters that he goes so far as to identify it on
his version of the receipt by Registration number. He also nao’s
trat car so t-at he can leave Gutters to go on his official dutico
as an ~ssistant Resident Magistrate Court bailiff "to execute a
“Inrrant of Commitment on behalf of one Ivy Tater'. It is vitel
to his defence that he should not be at Gutters during the
discussions ahd had he gone there in 3Baker's car he would have
had to remain there throughout; he would not have had any meancs
or excuse for leaving the scene, I accepted Baker's evidence
that the Inventory of Goods (Exhibit 3) was written up by Walters
on Nelson's dictation and that this was done at Gutters. All
that Walters' evidence is designed to do is‘to deny every detail
of the account that Baker had given. O0dd indeed it is that
Nelson having invited ¥Yalters (If Nelson is to be believed at
all) to accompany him to the Moonglow Club and Restaurant at

34 Wellington Street and on to Gutters, that Valters should laonv:,
everybody at Gutters during the climax of the discussion and go
off on "a frolic of his own'", driving his own car while only
holding a Frovisional Driver's Licence and also at the time not
being under t..e supervision of a fully licenced driver. This
behaviour sounds odd to say the l=2ast, »articulearly so for an
hssistant Resident Magistrate Court Bailiff,. While he could
legitimately expect payment by the debtor for his services as

bailiff in marking goods and writing up an Inventory of the good:o
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the subject of the levy, there was no reason why, if Valters
evidence is to be believed, he should expect Baker to pay for
the use of the car from Spanish Town to Gutters because it was
Nelson and not Baker who asked Walters to "follow! them to
Gutters. It was at Nelson's invitation and not Saker's why
“inlters was there at all, The use of the word "ollow'in this
context merits some observation. It has been used by Baker,
Nelson and Walters alike, The mocdern Oxford Dictionary defines
"follow" as "to go or come after a parson or thing'" and this ic
the normal meaning of that word. As used by Baker it could bo
readily undzrstood for it would simply mzan that he recuested
Nelson to come behind him to Gutiers to see his stepfather, he
Baker going there in his own car. It would therefore give
credence to Baker's version that Nelson arrived at 34, Wellingtmn
Strcet in Nelson's own car, a Morris Minor. Nelson's use of thc
word is somewhat puzzling but he gives his meaning as "we all go
in one car", But Walters swore that Nelson asked him if he
vInlters could follow them down to Gutters, so it is difficult

to ascribe Nelson's meaning to the word 'follow', I have already
indicated my finding as to why Walters hid to fabricate in
réation to tie use of his (Walters) car for the trir to Guttors.
It is clear that Nelson also had to particivate in that fabri-
cation and why he attempts to corroborate Walters on that point;
for it is on Nelson's invitation that Valters got himself imolved
in this matter anyhow, No doubt Nelson fezls an obligation to
assist him in drawing his chestnuts out of the fire. A perfect

example of how tangled a web is woven when the art of deception
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is first practiced whatever may be the motive for so doing.
This finding could be strengthenced by wWalters statement that
Nelson and himself have been very cloce friends over a period of
several years and that he (Walters) actually grew up as a part
of Nelson's family. I wish to emphasize that my finding in this
regard is not necessarily infallible, indeed no finding is, but
the close family relationship between the two could certainly
justify an inference that both would be disposed to assist one
another by their testimony. 7To put it simply neither Nelson or
Walters impress me as being independent or impartial witnesses,
I place little or no reliance on their credibility.

Turning now to an examination of Louis Gordon's evidence,
I reject the suggestion made by Learncd Counsel Mr. Alcott on
behalf of his client that hero was an old man of eighty (&€0)
plus who was being "advantaged” by both Baker and Nelson. First
of all there is no direct evidence as to his age and this should
have come from Gordon himself or some witness called on his behalfll
It cannot properly be put in the form of an address. Indeed ther:
is every evidence (although not so admitted by lMx, Gordon) that
he had devi#ed a plan whereby on an outlay of $5000,00 (deposit
zaid by him to Mr. Nelson as a down payment on the business at
34 Wellington Street) he was to receive an income from Baker of
$500,00 per month for the first year, $30C.00 pzr month for the
second and third, fourth and fifth years respectively. After a
lapse of six years he would have made a profit in excess of
$15,000.00 on his capital outlay. And this would have been

possible without ﬁ‘ﬁing the burden of running the business at
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34 Wellington Street himself, He could have paid off the balancu

of $5,000,00 owed by him to Mr. Sydnecy Nelson in a period of

ten months and then sit back and enjoyed a steady monthly incomne

of $5C0,00 per month initially reducing to $30C.00 1
Here is every sign of an astute businessman and not as Le

Counsel Mr. Alcott urged in his final summation "an old m

has made a fool of himself", A further indication, in my

soer nonth.

arned
an who

view,

that Gordon is no fool is in respect of the Consent Judgment

entered into by Gordon in favour of the first named defen
Sydney Nelson., On Gordon's own admissions he would have

Nelson an amount in ‘the vicinity of $5,000.00 balance on

dnt

owed

the

purchase price of $10,000.00 on the transaction at 34 VWellington

Street., Without the assistance of counsel he is ahle to

a Consent Judgment for @2,900.00 plus costs. He has been

securoe

abl-

to reduce his liability by some forty percent (40/5) when cleaxly

b

the documentary evidence was against him. What seems to

escaped Mr, Gordon is that by consenting to a judgment in

hove

favour

of Mr, Nelson he is estopned from denying the basis of that cl.

namely that Nelson and himself had indecd been parties to

an

Agreement inwiting dated 2nd March, 1974 and that he (Gordon)

was in breach of that Agreement and was therefore admitte

dly

liable to Nelson. These admissions could only have the effect

of strengthening Bakex's allegations against Gordon in the caso

now up for judgment., If Gordon is to be regarded as trut

hful

when he swore underfe-examination that he "did not know Nelson

could take the equipment from anybody else but me (Gordon)',

then perhaps this erronsous belief could explain why he did i

fact dispose of the goods to Baker. E:xhibit 1 in ny view ic

g -
Ay
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is clear and unequivocal, It is a receipt signed by

G. Louis Gordon for §500.00 paid to him by Dillon Baker for goods,
merchandise and stock at Moonglow Restaurant. If Gordon had no
right of property in these goods, then hz had no right to sell
them or to collect money from Dillon Baker or anybody else as
rurchase money for them and if he purported to sell in the admittod
belief that Nelson could not seize the goods then his entire trans-
action would have been fraudulent. The guestion now would be
whether or not Baker could be said to have been a party to that
fraud and if so could he have acquired any title to these goods,
It seems clear to me that there is absolutely no scintilla of
evidence that Baker was involved in any fraud. He was unaware

at the time of his purchase tihat Nelson had any interests in thao
goods, stock and fixtures at 34 Wellington Street and there wos
no way that he could have been awar: of Nelson's interest.
Nelson's duty it was to have taken steps to protecct his interests
in the goods by taking from Gordon and registering a Bill of Snla
thereon., In the absence of any such security then a purchaser
for value from Gordon in open market without prior notice of an
encuﬁbrance acquires a perfectly good title. Baker acquired such
a title and Nelson lost his rights to recover any meoney owed to
him by Gorddn by seizure of the goods. And this is so in spito
of provision to the contrary in the Agreement for Sale for this
is in fact what Exhibit (1) is in effect. Very little assistancc
was given to this Court on this very important issue in this

Case, but it is clear that if Bxhibit 1 is accepted as a genuinc

document the entire stock, fixtures and goodwil passed to Bakor
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on payment of the sum of $500,004 It was urgsad with vigour by
“ecarned Counsel for Gordon that $500.00 was = hopzlessly inadecu i
consideration and therefore that there was a total failurzs of
consideration, He did not pursue ti:is submission any further
then that, but it se=2med to me that this contention was that a
total failure of consideration would m=an that no property in th.
goods passed to Baker from Gordon. He based his submission on
inadequacy of consideration on the evidence given by the plaindiis
witness, Mrs Ivy Baker, that the value of the stock at

34 Wellington Street was "moxe than §50C - about §7,000-8,000".
Now Mrs Baker is herself a shopkeeper and can therefore be
assumed to have some knowlzdge of tie value of stock in a busincon
olace. In any event she is the plaintiff's witness and though
not falling in the c&tegory.of an expert there is no good

reason why her estimate should not be accepted although it has
not escaped my attention tiat while $7C00~-8000 appears high for
what she describes as the stock namely "likeifriﬁge; drinks and
a little rum" the same Mrs Baker places thz monthly rental on

34 Wellington Gtreet at the ridicoulously low figure of $50.0C
per month. Her competence as a valuator must be immediately orcn
to question. ; and no tribunal of fact woulcd consider itsclf

bound by her figures. In any event there is an inherent fallacy
in counsel's submissicn because it is a well known principle

of contract that a court does not enguire into the adeguacy of
consideration, Consideration is a matter for the contracting

parties and them alone to decide and in the absence of fraud and



within the bounds of the criminal law a party is held by his
contract. You cannot accept $500,00 for goods, merchandice and
stock and then turn around and claim inadequacy oxr fzilure of
consideration whatever may be the true valuz thereof. In any
evont the same witness Mrs Ivy Baker went on to say (and it was
never suggested to her that she was being untruthful) that “Gordon
say he was selling for $500.00 bocause $500.00 per month he would
have to pay". Clearly this refers to Gordon's liscbility to
Helson for $500.00 per month unﬂéi the torms of his lease of the
Moonglow Restaurant Exhibit (1) and this §500.0C payment would
cover rental owed by Gordon to Nelson for the first month, All
future $500.00 payments made by Baker to Gordon would be uscd by
Sordon to settle Gordon's monthly liability under his lesase fro:
Nelson., It is clear that Gordon structurzd his Agrzement with
Bzker in such a way tl.at without dii»ring his hand in his own
rocket he (Gordon) would collect $20,450,00 in all from Baker
without the burden of having to manage the business at 34 VWellincton
Street himself. It was in theso circumstances that I would accert
Mr . Haughton Gayleds submission that Gordon could afford to give
Baker the goods and merchandise for nothing., Five hundred ($500.C0)
stated in Exhibit 1 may have been for noother purpose than to mn« .
the contract binding and to obviate the possibility that argument
could be put fo;ward at some time in the future that the said
contract was not binding due to a lack of consideration,
Altogether therce wers a total of eleven exhibits
tendered - some could be put in the category of crucial or of

orime importance in proof of the case, some not so crucial, and



some carrying little or no weight. I shall endeavour to put

cach Exhibit into one of the above categories in order that this
judgment would be more easily understood., I have already oxpl-i..’
how in the majority of the Exhibits copies and not the origin:z':

come to be tendered in the evidence.

Exhibit 1:

Receipt signed by S, Louis Gordon and datcd i10th April,
1974 for the amount of $500.00 received from Dillon 3aker for
goods, marchandise and stock at Mocnglow Restaurant. This Instru-~
ment speaks for itself and acczepting, as I do, the plaintiff's
explanation for its raison d'etre, and rejecting, as I do, the
explanation of:the third named defendant then it would follow
trat Zxhibit 1 goes a far way in proof of the plaintiff's case.

Exhibit 2:

the
Receipt signed by 5. Walters and dated/2Cth July, 187

for the amount of $30.0C '"on behalf of G.L. Goxdon levy made ©v
Bailiff", But for the abscence of any explanation from either
side as to how the name G.L. Gordon appears in the body of this
récoipt, again I accept the plaintiff's version of the circum-
stances under which this documaent was written, I have already
expressed certain strong views in rzlation to tne account givaen
by the second nared defendant Mr. Gladstone walters, and so far
as the claim against this gentleman for $3C.CC is concernzd,
there can be no answer to it.

gxhibit 3:

An Inventory of Zoods leviced on G.L. Gordon on

20th July, 1974 on behalf of S. Nelson, Here again this docuront
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speaks for itself, corroborates in my view the plaintiff's accouwt

of how it came to be, and gives the lie to the version given by
both Sydney Nelson 2nd Gladstone Walters., Bven down to its last
line "These goods was (sic) not taken'", suprort is given in a
material particular to the plaintiff's case,

Exhibit 4:

Canadian Imperial Bank of Tommerce Cheque No, 460482
dated 23rd July, 1974 in the sum of $1000,00 drawn by Dillon Bal
in fevour of 3. Nelson. Thie only contest in relation to this
Exhibit is that while the plaintiff claims he paid the amount on
his own behalf unier threat of a levy the payee Nelson claims it
was paid on behalf of G.L. Gordon. Tierz is no quastion that

Gordon was indebted to Nelson, but the goocds having rassed to

oY

Baker under a straight sale I accept that the payment was made by

Baker under threat of levy.

Exhibit 5:

Canadian Imperial Bank of Comrerce cheqgue No. A67844

dated 27th August, 1974 in the sum of $500.00 drawn by Dillon Relox

in favour of Sydney Nelson. Baker distinguish2s this chegue from

Exhibit 4 on the basis that the latter was paid under duress whilc

Evhibit 5 was a voluntary payment to Nelson. It is not apnre=

ciated by me wher: the distinction lius hut this $50C chegua foms

no part of the plaintiff's claim in damages, and no further

comment in relation té this Bxhibit is either noecessary or justi-

fied.
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Exhibit 6:

/160

A rhotocopy of an Original Agrzement dated 10th Anril, 1677

between Granville L. Gordon and Dillon Baker re 34 Wellington
Street, Spanish Town, the terms wher zof are set out at length
therein. Itis not without significance that in that Agrezment
Gardon is described as the owner of premises 34 Yellinaton Street
and undertakes as owner to be responsible for repars to equip-

ment in eoxcess of $50.0C.

Exhibit 7:

Consent judgment in suit C.L. BC12/1%75 tho signifi-
cance and importance of which I have already commented upon else-~

where in this judgment.

Exhibit 8:

An original and stamped Agroement for 8ale datea
2nd March, 1974 between Sydnzy lelson and Louis Gordon rzlative
to the business at 34 Welliington Street. It is oncec of the
recitals in this Agreement that Sydney Nelson is the owner of
the business including fixtures and goodwill which comprises a
bar and - restaurant at 34 Wellington S5trecet and that the owner
of the premises is one Alexander Barrett. This Agrecment is an
indication of the busines: acumen of Mr. Gordon for within lass
than a month after taking over the business he has successfully
negotiated with Dillon Bzker for a resale on t:rms far more
favourable to Gordon than the oxtont of his own liability to
Nelson, I have alreadv comaent>d on this elsewhere in this judg-

ment,



Exhibits 9 & 10:

Two specimen handwriting of the defendant
Gladstone ¥alters painfully and laboriously extracted from hin
under cross=examination by plaintif#'s attorney. These hand-
writings having been done in my presence are clearly admissible..
As long as I remind myself of the danger of attempting to make
comparisons without the assistance of an expert betwech Exhibits
0 and 10 and Esxhibits 1 and 3 which are in dispute it is my
view that Exhibits 1 and 3 were written by Gladstone VWaltars.
The specimen handwriting being properly admitted it is my view
that it is unavoidable that comparison should be made and
opinions formed by a tribunal of fact whosa duty it is to
decide on the genuineness or otherwise of the disputed writing.

It is noted that in the case of R.V.Rickard /19087 13 C,. T '

a Court of Criminal Apceal formed its own opinion 2s to hand-
writing without expert =vidence., If this was done in a crimin-l
case where the onus probandi is high how much more would the
argument of logic permit such an exercise where the burden of
proof is on a balance of probability only. The line “"Total
Ballance of deth {3000" speaks most 2loquently for itself in my
view, Let me hasten to add however thaet whether this comparison
is proverly made or not I accewt the evidence of Dillon Baker in
preference to that of Gladstone Walters in so far as it ralates
to Exhibits 1 and 3. Furthear e¢lucidation in justificatiom of

this finding is made elsewhers in this judgment.
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Exhibit 11:

Letter dated 28th May, 1674 from G. Louis Gordon to
Dillon Bzker. In this lettcr the writer admits owing Nelson
certain moneys but does not stipulate what for., It would be -
reasonable inference however that this money is in respect of
Zxhibit (8) mentioned above.

From my analysis so far of the evidencz and my comments
on the several Exhbits it should be obvious that on all issues
of fact I was more impressed by the testimony of the plaintiff
and his witness than by the defendants. I make specific findings
of fact as follows:

(1) The second named defendnnt acted at 211 material times
as the servant or agent of the first defendanthAnd togather thoy
both trespassed on premises 34 Wellington Street in the lawful

possescion of the plaintiff,

(2) On several occasions during the months of May and Jun:
named
1974 the first/defendant Nelson wrongfully threatened to levy on

the goods of the plaintiff to recover money which was owing to

him by the third nzmed defendant,

(3) That under threat above-mentioned the plaintiff poid

to the first named defendant on or about the 20th day of July, 197
the sum of $1,000.00 and on the day of 20th July, 1974 the sun

of $30.00 to the second named dofendant as bailiff's fees.

Both of these payments werce not voluntary, but in respect of =

thifd payment of §500.00 on 27th August, 1974 it is the plainti*'s

evidence that this payment was voluntary. The amount of $500,00



@

cannot therefore be alliowed.,

(4) That Baker's car was used on the trip to Gutters., It

is convenient to indicate at this point that while in his Pleading
Walters claimed that Baker was taken back to Spanish Town in his
(alters) cax, at the trial Walters testified that Baker did not
return to Spanish Town with him., He remained at Gutters?

(5) The Inventory Exhibit 3 was written up by Walters on

dictation from Sydney Nelson.

Sydney Nelson expressly excluded from his Agreement fox

—~
(¢}
—

Gzale with Gordon the two items namely a Juke box and a Dairy
Farmers decp frzeze and that at all times Cordon was aware of
this,

There will be a judgment for the plaintiff against the
first and second named defendants in respect of both the claims

for tfespass and illegal and improper distress, In respect of

both these heads of damage I accept th:e subpissions made by laornad

counsel for both these defendants that in respect of the claim for

trespass and illegal dictress only a nominal sum §hould be awarded
for general damages. I consider the figure of $250,00 under each
of these heads appropriate. In addition the amounts of $1000.0C
and $30.00 are awarded the plaintiff against the first and

second named defendant under the hecad of special damages that is
moneys actually paid over by him under duress or threat of levy.
There will thercfore be a judgment for the plaintiff against the

first and second defendants for $1,530 with costs to be agreed
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or taxed, An Injunction is also granted restraining the first
and second named defmndznts or either of them whether by them~
selves or their agents or servants from trespassing on the
premises lawfully in the possession of the plaintiff and inter-
fering with the stock, fixtures and equipment.

The Counter Claim by the third named defendznt Gordon

against the firstnamed defendant which was filed pursuant to

an order of the Master in Chambers has no merit in it and stands

dismissed with costs to the first named d:fendant to be agreed
or taxed.

I wish to close by expressing regret at the delay in
writing this judgment, but the complexity of the pleading
necessitated a careful analysis of the evidence and I believe

this has been done.

Puisne Judge,

6



