JAMATICA

IN TIE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. 24, 26, 29, 30, 31 & 32 OF 1971

Before: The Ilone Mr. Justice Smith - Presiding
The lone Mr, Justice Edun
The llone Mre. Justice Ilercules

\\w” EATON BAKER
WINSTON WIITE
PAUL TYRELL
SYLVAN JOIINSON
WINSTON DBROWN
ALPIIANSO PHIPPS Vo REGINA

AeCe Lee Iling for applicant Eaton Baker

Noel Edwards, Q.C. for applicant Winston White

We Ke Chin Sec for applicant Tyrell

Jde Leo=Rhynie for applicant Sylwvan Johnson

Roy Taylor for applicont Winston Brown

Il Bdwards, QeC. and A+ Campbell for applicant Alphanso Phipps
Lo ReOeC, White, Q«Cs, Karl Atterbury and Velma IIylton for the Crown,

1972 - February 28, March 1, 2, % 6, 7, 8, 9, 10, 13, 14, 15, 10,
17, 21, 22, 23,april 10, 11, 12, 13, 1k, 17, 18, 19, 20,
21, 24, 25, 26, 27, 28, May 1, 2, 3, 4, 5, 8, 9, 10, 11,
12, 15, 16, July 31,

SMITII, J.4,.:8

The applicants werc each convicted by a jury on March 3, 1971,
(".. in the Ilome Circuit Court of the murder of Repginald Tate after a trinl
- lasting some thirty-one dayse. They were tried jointly with seven
others, two of whom were acquitted at the end of the prosegﬁtion's
case on the directions of the learned trial judge, Parnell, J., ond
the remaining five at the end of the trial.

The deccasced Tate was, up to the time of bis death, employed
as a warder at the J[ill Top prison at Bamboo in St. Ann. Ie and warder
Wesley Miller werce un duty at the prison on the night of November 26,
1969, when, between 8,30 and 9.00 o'clock, there was a riot among
the prisoncrs, & number of them armed themselveg_with machetes nnd
attacked the two wardesrs who were the only officers on duty at that
time., Both were very seriously injured. Tate died the same day
from shock and haemorrhapge resulting from multiple incised woundss

Among other injurics, he had about three incised wounds of the vault
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of the scalp from six to eight inches in length. These caused
multiple fracturcs of the vault of the skull, His brain was "torn
up", resulting in cerebral haemorrhage. Iis left hand was alincst
severed at the wrist,.

The 1ill Top prison was described in the evidence as an "opun®
prison for first offcnders, The warders are not armed. The compound
was, at the time, fenced with wire instead of walls and the pris ners
slept in dormitories wnd not in cells, There was one main building
which, as described, had a central circular area or rotunda, recferrcd
to in evidence also as “the archway". There was a large circular
column in the centre of the rotunda. Radiating from the rotunda,
rather like the spokes of a wheel, were three dormitories in whicl tie
prisoners slepty the dining and kitchen area, offices and a sick bay -
a total of six Mspokes'. These all opened on to the rotunda, Tho
dormitories werc nomed Cornwall, Middlesex and Surrey (after the three
counties of this country) and were juxtaposeds There were no dcors
to the dormitores. Intrance to, and exit from, them was through the
rotundas The dormitories in relation to the rotunda were, apparently,
so designed that it was possgible to see into all three of them from a
central point near the column of the rotunda. As far as the evidence
shows, there was cne gateway to the main building from outside. This
was in an area betwcen Cornwall dormitory and the office and led vy
way of a passapge to the rotunda, This was referred to in evidence ng
the main entrance or gate to the rotunda.

Before the prisovners retired to their dormitories for the
night they attended devotions at 8400 o'clock in the rotunda. They

were then searched by the warders on duty and counted off before they

went to their dormitoriese On the night of November 26, 1969, devotiovns

were held, thc prisoncrs were searched and counted off by the deconsed
and warder Miller and they retired to their dormitories. As was
customary, the dormitoriecs, rotunda and the premises generally wery
well 1lite Therc were a total of 80 or 81 prisoners in the threeo
dormitories, including the applicants and those who were tried with

thems Soon after the prisoners went to their dormitories therc




an incident in thoe Surrey dormitcry involving two prigoners namc:.l
Blissett and Nisbethe The two warders were then in the rotunda. Thoere
were a table and a choir in the rotunda near the central column,
apparcntly for the use of the warders. These were in the general

area of the rotunda facing the three dormitories. The deceased went

4nto the Surrey dormitory to investigate the #Blissett! incident, as i

was called during the trial. There is a conflict of evidence in tho
prosecution's case as to whether warder Miller accompanied the
deceased into the Surrey dormitory at this time. Miller insistoed

that he did not ;0. It is shortly after the 'Blissett' incident,

and after the dececascd had returned to the rotunda, that the rict of
prisoners took places, It is not disputed that prisoners rushed frou
the dormitories armcd with machetes and attacked the warders. us
already stated, Loth werc seriously injured. i number of prisoncrs wero
also injured, including two who were prefects. The deceased was Lol
afterwards lying on his back in the dining (or mess) hall in a poovl

of blood. Ille was alive but died soon after in hospital.

The deccascd was found by a witness Samuel Francis, who had

gone to the prison between 9400 and 10,00 otclock from the district
of Bamboo where he lived, after a report was made to him. Mr. Froncis
found the main building on firee. Prisoners were seen by him scattored
all around the compound and a number of them went or were token ¢
the Bamboo police station wherc they were taken into custodye. The
store room in which agricultural tools were kept was found opens
These tools, including machetes, were used by the priscners on thc
prison farmse . number of machetes were missing from the roome  Jinter
when Detective Inspcctor James Robinson arrived he found that the o.iicos
and dormitories wofu badly burnt; beds in the dormitories were lurnt
and in the offices records and a wireless set and radio were also
hurnt. Panes of ;lacs were missing from windows in all of the .

dormitorics., There was cvidence that some of the prisoners broke

D

these windows tv le

o

we the dormitories during the riot.

It is against this background that the applicants and otlhors

were charged and triecd for the murder of the warder, Repginald Tatc.
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It was not contended that they were the only ones responsible for his
death but witnesscs werc called who implicated the applicants and five
of the others charped in the events leading up to and in the actual
attack upon the deceascde There was no evidence against the two who
were acquitted at the end of the prosecutiont's case. Of necessity,
apart from warder Miller who survived, all the alleged eye witnessos
were prisovners from the institution. There werc six of them and
included threc prefccts, Tach of the applicants as well as Glenis
Stoner, Frederick Brown and Tony White was said by one or more witnessoo
to have been armed with a machete and to have chopped the deceascd,
The remaining two, Junior Thompson and Ivan Williams, were said to
have been armed with machetes at or about the time of the attack, Lut
were not seen chopping the deceased, The defence in each case was -
denial of involvement in the attack upon the deceased, thus, the main,
and perhaps only, issuc for the jury's determination was whether the
evidence of the eyc witnesscs satisfactorily identified the applicoanta
and others as participants in the attack upon the deceased. 48 alrondy
stated, the applicants alone were convicted.

The grounds of appeal of the applicants Baker, White, Johis.in,
Phipps and, to a lesscr extent Tyrell, made grave allegations agoingt
the trial judge in his conduct of the trial. Ile was accused, intoer

alia, of arbitrary conduct which militated against a fair trialj; of

abdicating his position as judge, assuming the role of a haughty schuul

master dealing; with wayward students, entering the arena thercby
preventing a propor presentation of the applicants!'! case and was cict

counsel for the prosecutions; of failing to hold the scales evenly

refusing to allow in evidence for the defence on the same bagis on
which it was permitted for the Crown, by his attitude to counsel for tic
defence when compored with his attitude to counsel for the Crown and

by the general tcnor of his summing up which, it was alleged, amcuntud
to a speech for the jrosecution; of fregquent interruptions at criticol
aspects of the cross~cramination which hlunted ite effectiveness

and tended to rchabilitate the witnesses in the eyes of the jury; of

refusing to henr counscl who wished to be heard on particular point:s;
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of reminding witnesses in cross~examination of their evidence in
chief; of allowing inadmissible evidence on impreper considerations.
Such Qf these allepntions as were pursued were urgued by Mr. Necl
Edwards, on behalf of those applicants who made them, under the rencral
submission that the conduct of the trial militated against a fair trial
of the applicants.
Mre. Noel Iidwards began by making reference to "guidelincs®
which were laid down Ly the learned trial Judge on the third day
of the trial. The puidelines are as follows:
" (1) Uherce an accused is represented by two counsel, o
senicr and a junior - as is heppening in this cas¢ - the
senior has no right without the leave of the court to
intervence and take part in the particular exercise then
being pursued. That is to say, if the junior counsel is
cross=cxamining and an objection is taken to a question
by counscl for the prosecution, the answer to the objectiun
must bhe zandled Ly junior counsel and the senior who is

leading the junior has no absolute right to be heard unless

L

the judge grants leaves 4 fortiori, where counsel who
wishes to intervene is representing ancther accused he hos

no right to be heard on the point unless leave is grantced.

If he insiste to be heard when the judge has directed othors
and thereby obegtructs the proceedings of the court, he is in
contempt.

(2) No counsel in any proceeding where there are sevor~l
counsel represcnting different interests has any right to
demand tc be heard where the judge is dealing with a matter
roided by ancther counsel in the case., In other words,
counsel ccnnot make himsclf amicus curiae without the court's
approval., If the judge refuses to hear him then he could
atill raisc the matter, if relevant, when his turn comes to
crosg-examine, to make his submission or put his case as tlc
matter may be., It is the duty of counsel %6 obey the

ruling of the court and while he is required to show cour ..o
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and tact in the performance of his duties he must display
sound judgment and good sense 1f he is to give effective
assistance to his client and discharge that duty to the
court which his position as counsel demands.
(3) During a trial a judge 1s required among other thiu/s
(a) to sce that advocates hehave themselves and

teep to the rules laid down;

(L) to exclude irrelevances and discourage repetition
(c) to prevent any unnecessary time-wasting by councod

or by any party in the case and penerally to leel

complete control of the proceedings before himg
(d) it is the duty of the judge, among other thin s,
by wise intervention to ask such questions ag
be necessary to clear up any point that mipht
have been overlobked, left obscured or which hc
thinks may be appropriate to assist the jury in
coming to a correct decisiona
These werce laid down following an incident in the trial when
Mr. Ilorace Edwards, the senior of all the counsel appearing at the

trial, was called upon tce show cause why he should not be punishoed

for contempt of court. The incident arose during the cross-examinotiovn

by Mr. Noel Edwords of one of the eye witnesses, Adolph Blake. Dloke

admitted during cross-examination that he had been convicted for the
murder of his ccusin, Owen Bdwards. Ile admitted to Mr. Noel RBdwards
that he loved his cousine Mr., Noel Edwards then asked him:
" Qs dnd is it correct to say that Owen Edwards, whon
you loved, perhaps dearly, was destroyed by you

with a sharp cutting instrugent?"

The following exchanges follow this questicn as appear on the record:-

"[IIS LONDSIIP: No, No! I am not allowing that. No
Mr. Ndwards, no.
Qe Mtlord, I would like to f£ind out -~ might I find

out this o== 2

IIIS T.ORDSIIP: Just wait a seconde You were saying oo vl
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Mre. llorace Edwards?

MR, IIORACE EDW.RDS: Before your Lordship rules on that T would

like to be heard,

[IIS LORDSIIIP: And Mre. Noel Edwards is cross-examining ond

you want to be heard?

MR, JIORACE LDW.RDS: I would like to be heard before you rulc

on what you are about to say to Mr. Noel Edwards. Ilenr

me out. The rcason why I have the right to be heard is

that counsel is not supposed to sit still here and not

assist the court when proper assistance can be given,

You know the law on that."
The trial judge thankced Mre. Illorace Edwards but said he did not nccd
his assistance as he could get all the assistance he needed from
Mr., Noel Edwards "who is in charge of the witness." Mr. llorace
Edwarcs insisted that he had a right to be heard. The Judge askcd
him to take his scats Ile insisted on interposing tc bring a relevant
authority to the court;§ attention. Ile was ordered to take his scat
and when hey apparently, disobeyed he was called upon to show causcs,
Mr. llorace Edwards did not appear with Mr. Noel Rdwards for the saue
accused, In fact he appeared for the accused Howard Alcock who was
discharged at the end of the prosecution's case as there was no
evidence at all against him, It is to be observed that when Mr, lluracc
Edwards intervencd the trial judge has already ruled apainst the
question and was not about to say anything to Mr. Neel Edwards as
Mr. Horace Edwards said.

In his submissions to us, Mr. Noel Edwards was content with
merely reading the guidelines. He did not seek to challenge them in
any waye 1t is, thercfore, unnecessary for us to express any opiniun
about theme The guidelines were cited in the grounds of appeal to
"huttress!" the allegation that "the learned trial judge displayed a
pattern of conduct throughout the trial which militated against a foir
trial," It has not been demonstrated to us, nor have we seen anythin,
the reccerd to justify the allegation, that imposition of the puidelines

prejudiced n fair trial of the accused. This was a case in which
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twenty=six counsel appearad, two being assigned for the defence of each
of the thirteen accused, It was the greatest number of counsel ever to
appear at a trial in this country, and many of them were very junior.
Because of their number and the relatively narrow issues which had to
be determined by the jury the danger of needless repetition of argument
and of questions in cross-examination and of the trial getting out of
hand was real. It was the judge'!s clear duty to control this as far
as was possible., What was in his mind when he imposed his guidelincs
can be gathered from the following statement made by him after he had
read them to counscl:
" Counsel must remember that if he is aggrieved by any
ruling of the judge during a trial he has his remedy elsewhere,
namely, to appeal to a higher court.. If the judge does not
insist that his ruling be obeyed and, for instance, if the
attitude that was taken up by Mr. (liorace) Edwards, which I
think is not correct, is to be pursued to the limit then what
may happen is that cvery other counsel in this case can insist
to be heard, not only on the point, but on any corollary flowing
from that point, and then the jury and I would be here until ne:t
year listening to objections, comments, rejoinders ~ we would
never be finished; the whole thing would end up in chaos and
confusion and the jury would not be able to return a true verdict.?

The'purpose intended to be served by the imposition of the
guidelines was, of course, perfectly proper. As we have said, no
injustice was, in our view, caused by their imposition.

Mr. Noel Ldwards turned next to interruptions by the trial
judges He pointed out that the evidence in the case occupied 1,355 wnuca
of the record and that only approximately 146 pages were free of
interruptionse Ile said that this would tend to suggest that the triual
judge played too aetive a role in the proceedings touching upon the

evidence and cited R. Ve Jones et al - Times Newspaper, November 23,1961.

The court voiced its suspicion that the computation was made on the
basis of the number of pages on which the words 'His Lordship' did unot

appear. Mra. Edwards admitted that this was so., It was pointed out to
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him that this could not be a proper basis as there were several
instances in which }His Lordship! appeared where the judge was making
rulings, giving instructiong for the adjournment of the court, was
invited by counscl to intervene and many other instances which coul:d
not properly be called interruptions. Mr. Edwards was invited to
classify the interruptions and to base his argument only on those
considered to have becen unnecessary. He agreed and further argument
on this point was adjourned. When the argument was resumed many dnyo
later, Mr, Edwards submitted that there were twenty-one instances
where the interruptions were compellingly adverse to the applicantu.
Of these we considered that in seventeen cases the complaint was
without merit. Ve now deal with the remaining four.

During the cross-examination of the witness Adolph Blake by
Mr, Roy Taylor, thc witness was reminded (at p. 297 of the record)
by Mr. Taylor that he had admitted during the cross-examination by
Mr, Noel Edwards that at the preliminary enquiry held at BrowR8 Toun
into a charge of wounding Warder Miller, he had named six men as
having machetcs chopping Warder Tate. The witness admitted that nc
hade The Judge intervened to remind the witness that he had told
the jury earlier in the case that at the preliminary enquiry at
Browns Town, hc was under orders from the Clerk of the Courts to stick
to the incident rclating to Warder Miller., This evidence had hbeen
given by the witncss during the cross-examination by Mr. Noel Rdwarde
in relation to thc same matter in order to explain that whatevur he
said at the prcliminary cnquiry at Browns Town related to the case
of Miller and not of Tatce It was submitted that this intervention
by the Judge was unwarranted and was adverse in the sense that Dlake
had given unequivocal cvidence that the six persons he named at Drowng
Town were chopping Tatcs We think that this criticism is justificd.
No injustice, howecver, resulted from the intervention as Mr. Tayler
was merely seeking to cstablish that the witness had admitted naming
six persons as having machetes in the rotunda and this he achieved
immediately after the interventione. It was the witness who had (on

Pe 297) introduccd the question of the chopping of Tate,
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The next interruption about which we think there was justifiallc
causeﬁ for complaint arose during the cross-examination of Wardcer Miller
by Mr. Chin See. The witness had admitted that at the preliminary
enquiry in this casc he hgd said in cross-examination that he rcally did
not know who chopped Tate, whereas at the trial he named three of the
applicants as having done so. As an exXplanation of this contradiction
he said that he did not understand the question to which he gave thnt
answer at the prcliminary enquiry. Mr., Chin See was endeavouring to
show by cross~cxamination that the question to which he gave the angwoer
was not capable of being misunderstood and he was also seeking to
discover when it was that the witness re¢alised that he did not
understand the question. The judge intervened to direct Mr. Chin Scc;s
attention to a passagc in the witness' deposition which preceded tiu
passage about which the witness was then being questioned. Mr. Chin Sco
said he had secn it. The judge asked whether in view of that passage
Mr. Chin See was still persisting with that aspect of his cross-
cxamination. Mre. Chin See replied that he was, gave his reason
and continued his guestions on the same topic. The learned judge
called for the depositions and said that as judge he will put the
proper perspective to the jury. The depositions were shown to tho
witnesss Mre Chin Scc observed that unless there was a correction on
the depositions, it ought not to be shown to the witness. After
further exchanges between the judge and Mr, Chin See in which other
counsel took part the judge stated that the impression Mr. Chin Sec}s
line of cross-cxamination was creating on the jury was that at the
preliminary enquiry the witness stated that he did not know who
chopped Tate, whercas another part of the depositions said that he
had named three persons who did it, It must be stated here that the
depositions had not becen tendered in evidence. Mr. Chin See said his
purpose was to show the state of confusion in the witness at the
preliminary enquiry where he gave certain names and also said that
he did not know who did it, The judge then directed that the deposition
be shown to thc witness and the record (at pe 661) shows the following

questions by the judge and answers by the witness:
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" Q, Now, at-St. Ann's Bay, you see that page there, at
St. Ann's Bay, did you tell the Resident Magistrate,
'th;eo of the prisoners chopped Tate', is it there?
A. Yes, sir,
HIS LORDSHIPt They are Winston Brown, Winston White and
Eton Daker, that is what you told the Magistrate, and
it is there?
Ae Yesy sire ®
It was submittcd that the trial judge was wrong in putting the
depositions to the witness in these circumstances and that to have
interrupted the cross-cxamination in this way was highly prejudicial
to the case qf thosc applicants whose names were called. On behalf
of the Crownjit was contcnded that the justice of the case demanded
that the impression of the cross-examination be corrected as soon as
possible and it was not that the trial judge had entered the arcna,
We can understand the learned judge's anxiety to correct what
he regarded as a falsc impression which the particular line of cross-
examination was cruating but, ih our view, he was quite wrong to rcad
out the names from the depositions when the depositions were not in
evidence, Though the depositions of almost all of the prosecution;s
witnesses were freccly used during their cross-examination none of the
depositions were fendercd in evidences It was quite clear that the
several defencc counscl had decided to make the fullest possible usec
of the depositions without actually tendering them in evidence.
There is no objection to this course, provided the proper procedure
was followed, Ve werc, however, surprised to see from the record that
it was commonplace throughout the trial for counsel to rcad out passagoo
from the depositions, sometimes at great length, Though the learned
judge was at pains from time to time to point out the proper procedurec
for the use of thc depositions, we were more surprised to see instances
where he, himsclf, orfended against the proper practice and read frow
the depositions. One of those instances has given rise to the complaint
now being discusscd,
We do not agree that the disclosure of the three applicants;
names by the trial judge was, in the circumstances, prejudicial to thems

Counsel for the prosecution would, without doubt, have had the right

e
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in re-examination to have the witness give the names he had called at the
preliminary enquiry. (Sce R. v. Oyesiku (1972) Crim. L.R. 179). This
was conceded by counscl in his argument, Indeed, this matter arosc
earlier during thc cross-examination of the witness by Mr. Noel Edwards
when an objection was taken by junior counsel for the prosecution.

The learned judge is recorded as having said then (at p. 601 of the
record) that he would allow the witness to be re-examined on the point,
It would have been morce in keeping with proper practice for him to

have waited until then rather than by intervening to do it himself.

The third interruption which calls for comment occurred
during the cross-cxamination of the prosecution witness Berris Anglin
by Mr. Taylor. It was suggested to the witness that at the preliminnry
enquiry at BrownTS Town into the charge of wounding Warder Miller
he (the witness) had not called the name of Winston Brown. The
witness said he had., Counsel asked him whether he cared to refresh
his memory from his deposition and the witness said, yes. The trial
Judge intervened to ask the witness whether he had seen Winston Brown
chop Miller, to which the witness replied that he did not remember,

It was submitted that this interruption was most adverse to the
objective of counscl and had no relevance whatever to the context

of this incident. It was also said that it had the added effect of
hampering counscl in the pattern of his cross~examinatione. The
intervention may have been adverse in the sense that it msought to put
an explanation into thc witness!'! mouth for his not calling Winston
Brown's name, Thc witness did not directly accept the invitation and,
in any ecvent, hc claimed that he referred to Winston Brown at the
preliminary enduiry though by the name Trevor Brown, by which name, he
said, Winéton Brown was also known to hime 1In the end, we do not think
that any real prejudice rcsulted from the intervention.

Lastly, we werc referred to an incident yhich occurred during
the cross=-exanination by Miss Beverley Walters, of the prosecution
witness Delroy Brookse. This was not really an interruption.

Miss Walters sugpested to the witness that a statement made by him

at the trial concerning the applicant Eaton Baker had not been made

l{(w:é
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by him at the preliminory enquiry into the charge. The witness main=-

.tained that he had made it. Miss Walters invited the witness to look

at his deposition to assist his memory. He replied that he did not oo
to assist his memory. Miss Walters then asked the judge to allow the
witness' deposition to be shown to hime. She was agked for what purjosce
She sald it was to satisfy the witness or herself and the court, in thc
interest of justice, that thc witnesse bhed nowhere at the preliminry
enquiry mentioned the particular matter concerning Eaton Baker. "'he
judge asked whcthor she conceded, "that the object of facing a witn:ao
with the depositions he gave to the Resident Magistrate is for tho
purpose of contradicting him on what he said there compared with what
he is saying hcre,' Miss Walters agreeds The learned judge then sk o
whether she submittcd that she can use the deposition at the trial
to contradict the witness upon what he did not say at the prelimin.ry
enquiry or was shc sceling to use it for the purpose of basing an
argpument to makc a comment later in the trial. Miss Walters replica
in thc negative and added that: "It is that the witness has given
sworn evidencc herc that he said something there which is nowherc ticre -
nowhere to be found in the depositions." She said that the witness goic
it was there (in the depositions), and it was for this purpose to
contradict him on "this important point" that she made her applicatis:iie
The judge said thot she would have to show the witness something whiclh
he had said there (in the'depositions) in order to contradict him.
He said he would, howcver, allow the witness, if he wanted, to look «ti
the deposition not for the purpose of contradicting him, but to refrosh
his memory on the point and that Miss Walters could usc it as a basis
for an argument, "thot it is an important piece of evidence which was
not saide." He then left it to the witness to say whether or not he
wanted to look at the deposition, telling him that he was not going
to compel him tc do so if he did not want to. The witness stated thnt
he did not want to look at ite. It is this about which complaint is nndc,
It was submittcd that the trial judge was clearly wrong in not allowing
the deposition to be put to the witness as he had previously and
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subsequently allawed depositions to be put for a similar purposc,
It was submitted, furthor, that ss. 17 and 18 of the Evidence Law
(Cap. 118) allowced the deposition to be put in these circumstancos
to show that the witness is now saying something not in the depesition.

Refercnce was madce to Re ve Ronald Johnson et al (unreported) a

judgment of this court, delivered on May 31, 1968 and Alexander v, R.

(1969), 14 W.I.R. 466, 1In the former case, the trial judge was hcld
to have erred in rosiricting the cross~examination of a witness when
he ruled that counscl could not cross-examine as to a previous state-
ment given by thc witness, save for the purpose of contradicting him,
The court accepted a submission that s. 18 of the Evidence Law
expressly provided for the cross-examination of a witness as to a
previous statement nade by him in writing without the writing being
shown to him and without necessarily proceeding tgicontradict the
witness by the writing; that the cross~examiner may be content to
dccept the answers giyon by the witness in cross-examination and tho
preliminary questions, to clicit the preliminary answers which may
either be acceptced .or form the basis for a contradiction ought not

to be disallowcd. Alexander & Re. (Supra) at p. 471, mercly rcfcrs

tc the fact thot statements made by a witness at the trial werce not
recorded in her deposition though she insisted that she had made the
statements in the court beclow, The circumstances in which it becauc
known at the trial thot the deposition did not contain the statementns
in question werc not stated in the judgment, so this case is of no
assistance on this point.

In our vicwy; a witness' deposition cannot properly be used

for the purposc of rcfreshing that witness! memory in court. We obsorve

that this was permitted and done time and again during the trial,

It was this that the learned trial judge told Miss Walters that he
would allow, but, avparently, since a witness cannot be compelled to
refresh his memory, the judge felt that he could not compel the witncss

to look at the deposition., In the Ronald Johnson et al case (supra),

the witness was not allowed to answer the questions about what he had

not said in his previous statement. In this case that stage had hoon
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passed and the witness claimed that he had said at the preliminary
inguiry what it was suggested he had not said., It would have becn
permissible at this stage for counsel to have had the witness look
at his deposition and he could then have been asked whether having scen
it he adhered to his answer that he had made the statement at the
preliminary incuiry. It appears that it was for this purpose th.t
Miss Walters at first asked that the witness be shown his depositiun,
since he had declincd her invitation to use the deposition to assis?®
his memory. It sccus clear, however,gthat her final reason for wnnbing
the witness to be shown his deposition was to contradict, not tho
statement at the trial that he is said not to have made at the
preliminary inquiry but, his positive statement in cross-examination
at the trial that he had made the statement at the preliminary inquiry.
Though the deposition would not be conclusive of the fact that the
statement had not been made, yet we think that counsel was technicolly
entitled to contradict the witness in the way she proposed., The locrned
trial judge was, thercfore, in error in not permitting her to do sc.
As we have said, this was not an interruption and any prejudice th-t
may have resultcd from the trial judge's ruling would have affected
the applicant Haten Laker, for whom Miss Walters appearcd, and not
the trial as o whole, Reliance was placed on this complaint during
the argument of Daton Boaker's application, so we shall deal with it
finally when we come to consider the submissions made on his behalfl.
The final complaint made in relation to the conduct of the
trial was an allegation of instances of discourtesy to counsel which,
it was contended, militated against a fair trial. Our attention was
directed to fcour occasions where it was said that the trial judge was
grossly discourteous to, or made remarks disparaging of, counsel -
tvo occasions cach in respect of two counsel. We prefer to describe
the manncr of the Judie on these occasions as brusque and chiding.
Acts of discourtesy to counsel, however, is not a ground on which
the verdict of a jury con be set aside unless they were so many and
50 contemptuous and disparaging of counsel as was likely to prejudice

the case for the defence in the eyes of the jury. We are in no douit
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that the instances to which we have been referred, assuming them to be
discourtecus, could have had no prejudicial effect. These were only
four instances in a very long trial and they occurred at fairly widcely
separated intervals. One counsel gave as much as he got on each
occasion and it is sipnificant that he is the only one whose client
has not complained about the conduct of the trial.

We have dealt with all the arpuments addressed to us on the

general ground of complaint relating to the conduct of the trial,
It will be secn at once that we were invited to consider a relativoely
small fraction of the allegations in the grounds of appeal under this
head of complaints. The rest were ecither expressly abandoned or not
pursueds We think it right to say that we deprecate the making of
grave charges agailnst the conduct of a trial judge, as was done in
this casey without propcr thought being given to the question whethur
or not therc was material on which those charges could be supportoed.
We were far from being persuaded that the matters on which we were
addressed, cithcer cumulatively or separately, rendered the trial
unsatisfactory or rcsulted in the applicants being deprived of the
substance of a fair ftrial. This gound of complaint, therefore, fails.
Common to all the applications were grounds of appeal which
complained of misdirections on the inconsistencies and contradictions
which arose @n the evidences In all, except the application of
fiinston Brown, the stated grounds were that :=-

" (a) the lerned trial judge inadequately and wrongly
directed the jury in the law on how to deal with
discrepancies and inconsistencies'; and

" (b) the jury werc not adequately directed on the
discrcpancies and inconsistencies that arose on
the cvidence, and were not adequately assisted on
how te apply the proper law to them.,"

In the case of Wington Brown, the complaint was that -

" The dcarned trial judge failed to direct the jury

to disrcpard the cvidence of the witnesses Adolph

Blake, Wesley Miller and Berris Anglin, in view of
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"the numcrous material contradictions, discrepancice
and inconsistencies in and between their evidence nt
the trial, their depositions, and, in the case of
Adolph Blake, his statement to the police."
It was contended that where a witness is proved to have made
ineonsistent statcments on a material issue in a case, the jury should

be directed in accordance with the principle laid down in R. v. Leonard

Harris, (1927) 20 Cr. Appe. R. 144, 148 and 149, namely that -

n the effect of the previous statement, taken
together with the sworn statement was to render
(the person) a negligible witness and that the jury
must consider whether the case was otherwise and by
others made oute"

It was submitted that this principle must now be regarded as a rule
of law so as to imposc a legal obligation on a judge to give this
directions No nuthority was cited in support of this submission and
it was made in the face of authorities to the contrary which, however,
were said by counscl to be wronge In Cross on Evidence (3rd Edition)
ps 209, the learncd author says :-

n Language 1s sometimes used which suggests that the
jury is bound to disregard the entirety of the
testimony of a witness who has previously made a
contradictory statement, unless he can give a
satisfactory explanation of his conduct, but it is
doubtful whether this can be treated as a rule of
law because everything depends upon the circumstances
of the casce"

The point has been raised in the Court of Appeal of Trinidad and

Tobago more than onces In Mills and Gomes Ve Re (1963) 6 WeI.Re kg,

Wooding, CeJey said,y at p, 420 -
n On such cvidence it was right and proper for the lcarned
judge who presided at the trial to direct the jury

as he did that 'where a witness makes two conflicting

7o
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statements on ocath - each statement on ocath - one
diametrically opposed to the other, unless you pet
a satisfactory explanation of the contradiction,
it is your duty to completely discard the evidence
of the witness and certainly to disregard it;;

In so saying he adopted the direction which was given

and approved in Re. v. Harris (1927) 20 Cr. Appe Re Lil,

But in vicew of certain arguments addressed to us, we
ouzht perhaps to add that Harris'! case prescribed no

rule of law, It simply provides guidance to a judgc

a3 to the nature of the direction which he ought

justly to give to a jury in the circumstances mentionoed,!

In the same Court, In Slinger v. Re (1965) 9 W.,I.R. 271, Phillips,

Jele said, at p.270:
" Reliance was placed on the much abused case of

2e Ve Horris (supra), for the proposition that it wis

the duty of the trial judge as a matter of law to dircct
the jury that they should reject not only the evidencc
of the witncss in relation to which the alleged
discrepancy existed, but the whole of his testimony
in connection with the stabbing incident, which was
the matter directly in issue before the jury. In our
judgment, Harris} case is manifestly no authority for
this contention which we consider to be wholly deveid
of substance M
It is sufficient for us to say that we respectfully agrece with tlhe
opinion of the Court of Appeal of Trinidad and Tobago on this point,

It was argued, in the alternative, that, if there is no rulc

-of law as contended, it is a rule of practice that has become obligntory

on a trial judge. It was said that this contention is borne out by the

passage from the j1ills & Gomes case cited ahove., In the further

alternative, it was oarpucd that the judge has a duty to tell the jury
that the evidence ought not to be accepted in the absence of reasonalle

explanation and that the standard of proof of reasonableness of thoe

w7l
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explanation is the same as the standard required for proof of pguilt,

As long ago as 1809 the purpose and effect of proving that a
witness has made 2 provious inconsistent statement and the mspective
functions of judge and jury relative thereto was stated by Lord Tllon-
borough, CeJs In R. v. Teoal 11 East 307 Lord Ellenborough said,
arguendo, at p.31l: ’

"But though a person may be proved on his owa shewing, or Ly

other evidence, to have foresworn himself as to a particulanr

fact; it does not follow that he can never afterwards feel

the obligation of an oath; though it may be a good reason Ifur

the jury, if satisfied that he had sworn falsely on the

particular point, to discredit his evidence altogether,

But still that would not warrant the rejection of the

cvidence by the Judge, it only goes to the credit of the

witnessy on which the jury are to decide,"
In our view, the position is still the same today. The purposec of
proving that a witness has made a previous inconsistent statemont is
to discredit his cvidence in the eyes of the jury. It is the jury,
and they alone, as the judges of fact who must decide whether the
witness has been discredited and to what extent. No case has as yuot
altered this position.

The context in which the directions were given and appreoved in

the Leonard Horris case is sometimes over-looked. It was a case of

incest in which a father waschrged in respect of his daughter. She
ineriminated him in a statement to the police but at the trial denicd
that the act had been committed, She was allowed to be cross=
examined upon her previously made contrary statement. She admittced
making the statement but denied that its contents were true, It wag in
this context that the jury were directed that the effect of the provious
statement, taken together with the sworn statement, was to render hor

a negligible witnesse. This is the aim when an adverse witness is

cross=examined « to nullify his evidence, But it is still a matter for

the jury to say whethcr the aim has been achievede The judge was, »n tho

circumstances, bound to direcct the jury that they must consider whoeth.w

o oy
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the case was othervise and by othcrs made out. The girl's evidence
at the trial did not implicate her father, so he could not have bLeen
convicted in the abscnce of other evidence. There is nothing soid in
the case to suggest that the jury were obliged to accept the judgoet's
directions as to the offect of the previous statement and could unot
have believed her and acquitted the father.

Phat the passoge in Mills & Gomes ve R. (supra), on which

reliance was placed, did not seck to impose any obligation on a trial

judge, as contended, is made clear in Daken v. Re (1964)7 W.I.R. 412,

Complaint was made in that case that the trial judge should have

dirccted the jury to disrcgard the evidence of the prosecutrix altopgothoer

because of two inconsistent statements she had made on oathj
alternatively, it was said that he should have directed them that her

explanation was unsctisfactory., Leonard Harris' case was relied upoi.

The Court of Appecal of Trinidad and Tobago referred to the last

sentence in the passage cited above from the Mills & Gomes case

and said, per Wooding, CeJe, at pellh:
"In our view, then, the direction to be given must
have due regard to the facts of each case. No general
principle can be enunciated except that it should never bo
forgotten thoat in the final analysis questions of fact arc
to be decided by a jury and not by the presiding judge. The
judge may, and in cases such as we are now considering we
think it is his duty to, give such directions as will assist
the jury in assessing the credit-worthiness of the evidcnce
given by the witness whose credibility has been attacked,
but it can be but seldom that the circumstances will warrant
his going beyond that. More especially, when a witness hos
given an cxplanation how he came to make the inconsistent
statement by which his credit is sought to be impeached, it
is for the jury to determine whether his evidence is
acceptable when sct against the inconsistent statement,
due rcgard being had to the explanation proffered.!

Time and timc again during the argument before us when, what

e
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what was said to be, a material inconsistency in the c¢vidence of a
witness was pointed out it was submitted that there was a duty on tho
trial judge to tell the jury that there being no explanation (if that
was the case) the cvidence of the witness on that point should be
disregardeds Aftcr the evidence of the witnesses Blake, Miller, Anglin
and Jonathan Smith and the summing-up in relation to that evidence

had been examined it was submitted that because of the unexplained
inconsistencies in their evidence the jury should have been told that
their evidence should be disregarded and that they should look elsewhere
for proof of the chargej further, that they should have been told

that the explanations, when they offered any, were worthless and should
not be accepted as rcasonables This is the same argument thaf was

advanced in the Dalken case (supra) and was based on the Leonard Harris

and Millg & Gomes cascs. If these submissions are right it would mcuon

that the judge would be under a duty to decide questions of fact thus
usurping the functions of the jury. We have no difficulty in rcjecting
these submissions as not supported by the authorities cited, We,
however, agree that in a proper case, and this is one, the judge is
under a duty to assist the jury in assessing the credit-worthiness

of the evidence given by a witness whose credibility has been so
attackeds This duty is usually sufficiently discharged in our opinicn,
if he explains to the jury the effect which a proved or admittecd
previous inconsistent statcement should have on the sworn evidence

of a witness at tho trinl and reminds them, with such comments as arc
considered neccssary, of the major inconsistencies in the witness;
evidence, It is thcen a matter for the jury to decide whether or not
the witness has boen so Giscredited that no reliance at all can be
placed on his cvidence, There isy of course, the inherent power of

a judge to withdraw a case from the jury if, in his view, the only
witnesses in proof of a charge have been so discredited that no
recasonable jury could safely rely on their cvidence, If, however,
there is evidence in the case in support of the charge, apart from the
discredited evidence, on which it is open to a jury to convict, thc
judge, in our opinion, has no power and, thus, no legal duty to

withdraw the discrcditcd evidence from the jury leaving the other
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evidence only for their consideration. All the evidence must, ex
hypothesi, be left to the jury as judges of fact with a strong comment
by the judge against the acceptance of the evidence which he considers
to be so discrcdited.

In this case, the learned judge, in our opinion, adequatcly
directed the jury on how inconsistencies in a witness' evidence should
be regarded by theme In directing them on the matters affecting the
credit to be given to thé evidence of each witness, and immediately
after dealing with demcanour, he told the jury, at page 1380 of the
record:

WAnd then last but certainly not least, madam foreman

and members of the jury, you will take into account what is

sometimes referred to as discrepancies. That is, a witness

gives cvidence at the preliminary examination and under oath

he tells the resident magistrate something, an important point,

and at the trial, thc assize trial like this one, he varies

from his story. If there is a substantial variation of what

he told thc magistrate and there is no explanation for it,

there is no satisfactory explanation for it, you are the oncs

to be satisficed, then it would be open to you to say the
witness i1s unrcliable, you can't believe him at all., Why?

Because, here apain it is human experience, if you find a man

one weck ago on a particular point saying something and o few

days afterwards, to use the language of the Jamaican, 'he turns
his mouthi, he is saying something else, then the person who

is listening and who knows that he has said something previcusly

different from what he is saying now is wondering whether you

can beliecve him or notj whether you can rely on hims So it is
on the sanc baéis, the same reason that you apply in dealing
with the question of discrepancies in this case."

On page 1381 he saids
"Those are matters you take in looking at discrepancies.
Is there a substantial variation from what he told the

mogistratet If yes, is there any reason at 2ll for it?
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If no recason is gdiven, no satisfactory reason is given, then
you congider from thot point how far, if at all, you would
be able to occept him as a witness of truth,"
Then a little morc than half way through his summing-up, after dealing
with an inconsistency in’thc ¢vidence of the witness Miller and the
explanation given for it, the judge told the jury at pages 1507, 1508:
"There you have it madam foreman and members of the jury, that
is his explanation. Is it a reasonable one? Do you accept it?
Well, apart from this explanation, I should have tuld youe
I don;t think I did « that what4g evidence in this case is what
is told you from this witness box., What he is supposed to have
said on anotlhicr occasion whether Brown's Town or St. Arnn's Bay
is only rclevant for the purpose of seeing how consistent he
is with himsclf; whether he is contradicting himself; whether
he is destiroying his own credit as a witness, and the simple
principle that T cxplained from Friday of last weck, that
where on the same point, the same matter, if a man tells two
differcent things chccrning the same thing, something must
be wrong somewhqre, either he has forgotten or he is lying or
just unrcliable, because, without being a deliberate liar o
man can be unrcliables The fact of the matter is: what
explanation or what has he got to say if he is found out now
to be turning his tune, changing his tune, and he is unablc
to say why he is.changing his tune "
The passage at p. 1380 is criticized in that it limits the previous
inconsistent stotoments to the peliminary examination and thoercby
excludes the police gtatewent of the witness Blake; It is true th~t in
terms reference is made only to the preliminary examination but in the
latter part of that passage and in the latter part of the passajsc on pp
1507 and 1508 the words used are sufficiently general to include «
previous unsworn statemente. And when the alleged inconsistency in
the police statement a%lagainst the evidence at the trial was dealt
with in the summing up,it was done in the same way as were inconsigton-

cies in the depositions., It might be observed here that the use of the
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word "unreliable" in the passages cited has the support of the authority

of Lord Parker, C.J.,, in R, v, Golder et al (1960) 3 All E.,R, 457, where

that word was used (at pe 459) in relation to previous statements
inconsistent with cvidence given at the trial,

A considcrable amount of time was spent during the hearing of the
applications while we werc referred in detail to the inconsistencics
which it was said arose in the evidence of the witnesses Blake, Miller
and Anglin and th: rcspects in which they contradicted each other,
Detailed refcrence was also made to the manner in which the judge dealt
with the evidence of these witnesses. It was submitted that in view
of the inccnsistencies and contradictions the judge should have
directcd the jury tq disrcgard the evidence of the threc witnessces
and we werc invitcd, in cffect, to deal with the applications on the
basis that the evidence of these witnesses should not have been taken
into account by the ju;y. We have said that there was no such dutly
on the judgce We have, however, examined the evidence of each of these
witnesses with pgreat core in order to determine whether they werc so
discredited that no rcasonable jury could safely have relied on their
evidence, in which event a strong warning against acceptance of their
evidence should have been given,

Adolphus Blnke}s evidence in brief was that he was by his bod
in the Cornwall dormitory where he slept when he saw the applicant
Sylvan Johnscon and Junior Thompson enter the bathroom in that dormitory
which was oppositc to his bed, The deceased Tate was then seated at
the table in the rotunda and Warder Miller was also in the rotunda
going towards the Surrey dormitory. He said that Sylvan Johnson
came from the bathroom with a machete held in a chopping manner,

He, the witness, ran from the dormitory into the rotunda pursued by
Johnson. As he ran he shouted to the deceased,warning him that "the
boys them ah comc with the machete.! He ran to the warders! bathroom
door which was almost directly across the rotunda from the Cornwall
dormitory in order to cscapes He was chopped by Johnson in his f£light
across the rotunda, At the bathroom door he turned and saw

Glenis Stoner ond =11 the applicants, except Phipps, chopping the
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deceased, He cnterced the bathroom and escaped by breaking out through
a windowe This witness spent upwards of seven days in the witness box
under cross=cxaminaticn by eleven counsel, during which he was repeatod-
ly taken over the smme ground. Not surprisingly, many discrepancies
appeared in his cvidence between what he told one counsel on one point
as against what he told another on the same point; but the more scrious
discrepancies appcarcd in a comparison of his evidence at the trinl
with the evidence that he gave in the two preceding preliminary
enquiries, He was cross~examined exhaustively on his depositions,
recliance being ploced on his admissions since the depositions werc not
tendered. There were digcrepancies as to the number of injuries
inflicted on him Dby Johnson, the parts of his body on which they were
inflicted and the place where he was when they were received, He said
in cross=examinaticn thot he saw Miller being chopped as well as the
deceaseds Ilec was lengthily cross-examined about this and a large
number of discrcpancies appeared in relation to whether he saw Miller
being chopped at all and, if he did, where Miller was when he was
being chopped and who chopped him. Of these, the most telling arocse
duping the cross-—cxomination of counsel for Johnson. He was asked
and answered as follows (at pe 232 of the record):

"Dr, Edwards: Do you remember seeing Miller chopped?

"His Lordship; You saw when Miller got the chop?

Mhee Yesy, Sireeses

"His Lordship: That was at the same time that Tate was being
chopped?

"Ae: It is the same instant, you know, my'lord,"
After this he said that Tate and Miller were chopped in the same riot,
the same night; thot Tate was chopped first and then Miller. On the
following page (253) he said that while Tate was being chopped, he could
see Miller, Then, during the crogs—-examination of counsel for Winston
Brown{at ppe 290,291 of the record) he was asked:
"Qe esssYou went on to say a2t St. Ann's Bay, did you not,
'I dont't know where Miller was during the chopping'? I
thlph you admitted that this morning?
"\, Yes, sir.

"Mr, Taylors And in fact = correct me if I am wrong - T thinlk
you algo admitted this morning that at Ste. Ann's Bay 7 :u

el
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In fact the
Dr. Edwards
did not see
was that he

Ppe 233 and

26,

said: 'I did not see Miller when Tate was being choppeda!
You remember that was put to you this morning by

Dr. Edwards and your depositions were shownto you?

Yes, sir,'

witness had not made these admissions. He was asked by
whether he had not said at the preliminary enquiry that he
Warder Miller when Tate was being chopped and his answer

did not rcmember., The matter was not then pursued (sce

234), llowever, in view of the affirmative answers which

he gave to Mr, Taylor, he was asked (at p.291):

I!Q.

"y .
"HIS
A,

"MR R

"A.

seoIn view of what you have admitted saying at St. Ann's
Bay on three occasions about not seeing Miller while this
incident was occurring, will you.now no# ....admit that

you did not see Miller while this incident was taking place
in the rotunda?

Yes, siry, I saw him, siree...

LORDSHIP: You saw him there?

Yos, sire

TAYIOR: Let me give you an opportunity to explain the
stand you took at St, Ann's Bay, where you on three
occasions maintained that you did not see Miller. What

is yeur explanation of this, Mr. Blake?"

I don't understand that part, sir.

When you repeatedly said at St. Annt's Bay that you did not
see Miller during the chopping of Tate, were you speaking

the truth?

Yesy sir,

In his summing~up, the learned judge dealt with this evidencc

briefly, He mercly said (at pe 1510 of the record):

"He referrced apgain to his evidence at the preliminary

enquiry ~nd he saids
*I did say I don't know where Miller wag during the
choppings I did see Miller during the:chopping of
Tatee th

This is criticiscd on the ground that these were two clearly con-

tradictory bits of evidence which were merely referred to as evidence

and not pointed out as contradictions and explained; that the Jjudge

did not analysc them and tell the §ury how to deal with them, It was

said, further, that thc witness said that what he said at the

preliminary

without any

enquiry was truej that this amounted to a clear falschood

explanation and required a clear direction on the
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Leonard Harris & Mills & Gomes principles. What the learned judpe said

in this passage was really the substance of the evidence quoted. The
bits of evidence quoted by the judge being "clearly contradictory"

it surely was not necessary to tell the jury that this was a
contradiction and therc was really notBing to explain. The general
directions given werc a sufficient indication of how they should denl
with the contradiction, Apart from testing the witness' credit
generally, we understand from the argument that the significance of
this evidence in regard to Miller is that the witness was saying th-t
at the same time he vicewed the scene in the rotunda and saw Tate boing
chopped, Miller was also being chopped. Hence any unrcliability in his
evidence regarding Miller would affect his credit regarding the
deceased, Tate., The judge, no doubt, should have pointed this out to
the jury, but we arc unaoble to say that his failure to do so affected
adversely the cases of the applicants. The significance of the
inconsistencics in Bloke's evidence relating to the movements of Miller
and the attack on him must surely have been emphasised repeatedly in
the final addresses of counsel,

Wherce we think the most important and sericus inconsistencics
occurred in Blake;s cvidence was in the cross~examination by the
several counscl on the identity of the persons whom Blake said he saw
chopping the deceased, Though his evidence as to this was not
completely consistent, it was clear that he was saying that he had
called the names of six prisoners at the preliminary enquiries at
Brown's Town and St. Ann}s Bay and in examination-in-chief at the trial
as having machetes and ch0pping'thé deceased., Any doubts that existed
as to what he was saying were removed by questions put to him by the
judge during thc cross-cxamination by Mr. Noel Edwards, He had, in
answers to a series of questions by Mr. Edwards, said that the six
persons named by him on each of the three occasions were: W“the same
six doing the act.” The learned trial judge intervened and thesc
questions and answers followd (at ppe 148, 149 of the record):

"HIS LORDSHIP: Doing what you say?

"A:s Who I saw doing the act, sir.
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The learned trial judge did not point out all the inconsistencies
that arose on Adolph Blake}s evidence and he was not obliged to do so.
We think, however, that he reminded the jury sufficiently of the
inconsistencies which arose in connection with the persons named by
Blake at the trial as compared with those not named by him prior to thec
trial, These were the most material as they affected the real issuc in
the case ~ identity. It was pointed out that it was inaccurately stated
in the summing-up that Blake had said that he did not know whether
Griffiths!' name was included among those named at Brown's Town and that
he thought Lloyd Davis} name was included, whereas the witness had
clearly admitted that those names were included., It was said that by
this mistake the trial judge prevented the jury from appreciating that
here was a fundamental contradiction in the evidence of Blake that
destroyed him as a witness of truth, We do not agree that the err.r
could have had this result, What was important, we think, was that the
witness admitted cxcluding the names of three of the applicants,

If, as he said, he named six om that occasion and three of those named
at the trial were excluded, it would follow that he named three therc
who were not included among those named at the trial, It would not then
matter whether thec threc named there in place of the three at the trial
included Griffiths and Davis, Complaint was also made that the signi-
ficance of the failure of Blake to call certain names in the police
statement and at the preliminary enquiries was not dealt with by the
judges The membgrs of the juryearepresumed to be reasonably intelligent
and, in our view, the significance of this aspect of the evidence could
not have escaped them.

Wesley Millcr;s evidence in brief was as follows: After the
Blissett incident he {(¥Miller) went to the Cornwall dormitory and
checked the muster. Ile had left Blake and Blissett With the deceased
Tate in the rotunda, hut when he was in the Cornwall dormitory he
saw Blake in therc. Dlake spoke to him and after this the applicant
Sylvan Johnson chopped at him (Miller) with a machete. He (Miller) ran
from the dormitory into the rotunda. The deceased Tate was then sitting

at the table in the rotunda and Blissett was there also. He saw
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prisoners running from the dormitories into the rotunda with machetes.
0f those on'tpial he saw Winston White, Winston Brown, Eaton Baker,

Ivan Williams, Paul Tyrell and Sylvan Johnson with machetes. He felt
chopping blows on his head but did not see who was chopping him. e ran
from the rotunda albng o passage to the tailor's shop but the door was
lockeds, He turned and was penned up by three prisoners, Frederick Drown,
Ivanhoe Williams and Paul Tyrell, who chopped him on both hands. Ile
fell, He subsequcently rcturned to the rotunda in order to escape. Ille
saw the deceased at the entrance to the dining hall being chopped by
Winston White, faton Baker and Winston Brown. "A lot of prisoners',

in hostile mood, were then in the rotunda with machetes held in
"chopping positionsh, Ie again fell and was chopped beside the column
in the rotunda. Ile saw the main door open and managed to run outside
where he fell again about four chains from the building. He could not
move and remained there until he was taken to hespital,

Like Blake, Miller spent a long time in the witness box under
cross-examination, He was cross-examined for six days by seven counscl
and there was, herc also, the inevitable going over the same ground
repeatedly. Many inconsistencies appeared also in his evidence both
internally, and as compared with the evidence he gave at the preliminary
enguiries at Brown¥s Town (in his own case) and at St. Ann's Bay. The
more important of these were congerned with what he saw when he crossed
the rotundaon his way to the tailor's shop and what he saw on his way
backe He was challenjied in relation to what he saw on his way back in
light of the fact that he was already severely injured, and, as hec
admitted, his face was covered with blood after he fell and was chopnod
by the column, Taere was conflict in his evidence whether he saw the
prisoners rushing; from the dormitories with machetes when he was crossii,
the rotunda to the tailor's shop or on his way back. He said both and
could give no cxplanation for thise There was conflict whether he saw
the deceased being chopped before or after the prisoners rushed from
the dormitories. He admitted that at St. Ann's Bay he gave a sequcnce
of events which showed that he saw the deceased being chopped beforc he

(Miller) moved to the door of the tailor's shop. This was inconsiutont
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with his evidence~in-chief, that he saw the chopping on his way f£rom thec
the tailort's shop. idsked to explain the incongistency he said both

were right, that he could not remember everything. At the trial he saild
he was chopped before the deceased was, but he admitted having said at
the preliminary cnquiry at Ste. Annt's Bay that he believed the deccased
was chopped before he was. He admitted that at the preliminary enquiry
at Brownfs Town he did not mention the names of Winston Brown or Eaton
Baker, He explained that he did not mention Brown's name as it was his
(Miller's) and not Tatc}s case, Much was made of Miller's admission
that at the preliminary enquiry at St. Ann's Bay he said that he did not
know who chopped the deccased Tate. This was, apparently, said in
crogs~examination. Asked to explain this against his now naming three
of the applicants he said that at St. Ann's Bay he did not understand
the question when it wos asked, and it was after he left the court

there that he rcaliscd he had made a mistake, This was a serious
discrepancy ond the explanation was not cdnvincing. The force of

the inconsistency was however very much reduced, if not lost, by the
disclosure that during his examination-in-chief at the preliminary
enquiry he had in fact called the names of the same persons whose names
he called at the trial as chopping the deceased. There were other
discrepancies dealing with the identity of those who chopped him,

Miller admitted that his memory was impaired because of the
incident and that his memory "goes and comes", It was suggested to him
that in view of unexplained discrepancies in his evidence some of what
he said could be fact and some fantasy. He agreed. He was also

cross-examined as to his mental condition and it was suggested that he

was suffering from reactive depression. The learned trial judge remind -’

the jury of these admissions and suggestions and sufficiently reminded
them of the discrcpant ovidence. It was submitted that Miller admitted
that he was confused and his memory was so defective that the trial
judge should have pointed out to the jury how this affected his credit
and that this impairment made it unsafe to act on his evidences 1In

dealing with matters which the jury should consider in assessing the
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evidence of witnesscs (at pages 1382 and 1383 of the record) the lecornad

judge told them:

"Wou will rgmombor it was put to him (Miller) that his memory

is impaired, I think the adjective was substantially impaircd.

I will refer to it in detail in due COUrsSe ssssesensasiie donit

know whether it was as a result of his injuries he 1s a sick

man or not., It is a matter for you, but nevertheless you cum ot

disn .ss from your mind this guestion of whether or not his

memory is good enough to rccall the events of that night and

those cvents he having told you of, you can rely on hime fhot

is the part of the credit of the witness Miller."

Later in the summing-up the jury were reminded in detail on
this aspect of the cvidence. In our view, the judge was not requircd
to do more in this rcspoecte.

The third witness whose evidence it was submitted was wholly
discredited was Berris Angline He was a prefect, as was Blake, and
slept in the Surrcy dormitorye. He gave evidence of seeing a group of
prisoners on the playing field in October 1969, about three weeks bofore
the riot, They werc the applicants Winston White, Brown, Tyrel and
Baker and Tony White, who was acquitted. He said that he heard Daker uac
words to the effect that he was going to hold up the warder and escapc.
On the night of November 26 he was in his dormitory when the Blissctt
incident occurred and he saw warders Tate and Miller enter his dormitory
and settled i£. After the warders returned to the rotunda he was by his
hed and saw the applicant Winston White "come from Cornwall dormitory with
a cutlass" and started chopping the deceased, who was then seated at tho
table in the rotunda. He ran from the dormitory to the deceased's assls-
tance and tried to disarm Winston White. Then the four others whom hoe
had seen in the group on the playing field came intothe rotunda and
started chopping the deccased with cutlasses. He sald he was chopped 'y
Daker on his lcft hand and at the back of his head, When he got weak and
could help the decewsed no more he escaped through the main door of tie
rotundas He was taken to hospital and remained there for twenty-thrcc

dayses There werc rolatively few discrepancies in Anglint's evidencc,
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What it was submitted operated to his discredit was his evidence thut he
was the first to go into the otunda; that he struggled with Winston Thit.
about two minuteg bgfore the others ran out with machetes; and that

those whom he named, thc deccased and himself were the only persons in
the rotunda for the fifteen minutes he spent there. Reliance was placoed.
on the fact that this version of the incident was in conflict with thoso
of all the other cye witnesscs, none of whom saw him in the circumstancces
which he describeds The main criticism of the summing up in relation to
Anglin was .aat his evidence was not adequately compared with the
evidence of Blake and Miller and the basic differences pointed out,

We have no hesitation in holding that there is no ground on
which it can justifiably be said that Anglin was so discredited that wo
reasonable jury could safely rely on his evidence. A matter of some
importance regarding his credit was the undeniable fact that he was
seriously injured on the night of the riot. 1In the absence of any
evidence of how othcrwise he was injured, the jury could reasonably find
that he was injured in trying to defend the deceaseds This would lend
credence to his cvidence that he witnessed the attack on the deceaoscdes
We had more difficulty in coming to a decision about Blake and Millcr.
There can be no doubt that their evidence was seriously discredited in
many respects. Ve arc, however, of the‘view that it was essentially =«
matter for the jury what credit, if any, they would, in the circumstunces,
give to their evidence., We cannot, therefore, say that the learncd
Judge was wrong in not treating the evidence of these two witnesses oo
if they were wholly discredited,

General complaint was made of the failure of the judge to cou-
pare and contrast the cvidence of the eye~witnesses. This was not donc,
though in places conflicts between certain of the witnesses were pointud
oute We think that, as a genceral rule, where the evidence of two
witnesses are irrcconcilable a direction to this effect should be given
and, depending on the circumstances, the jury should be told that acccpt-
ance of one means rejection of the other and that reliance should not Lo
placed on boths The evidence of the eye-witnesses in this case diffcrod

in many matcrial respectse This was only to be expected because of tihc
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nature of the attack, the number of persons involved, and as the Wi?nosuos
spoke of seeing the attack upon the deceased from varying locations,
namely, the three dormitories and the rotunda. In addition, the trial
was some fiftecn months after the incident., The accounts given by

Blake and Miller of what occurred in the Cornwall dormitory immediately
before the attack upon the deceased were, in our view, irreconcilable

and the jury should ha&e_been told so, This affected the applicant

Sylvan Johngon and more will be said about this later,

In relation to the events in the rotunda during the attack on
the deceased, it was too much to expect the trial judge to compare and
contrast the evidence of the seven eye-witnesses. It would have becn
clear to the jury, while each witness gave his evidence and on being
reminded of it, that their accounts differed in material respects and
that this was a factor to be taken into account in their overall
decision. For instonce, where a witness named certain prisoners as
taking part in the attack upon the deceased and not others, the jJury
would be bound to rcalise that this fact should be taken into account
in favour of those not named, due allowance being made for the fact
that one might not have seen whom the other saw because of the melec
and the different angles from which the scene was viewed. Apart from
Anglint's account of what he saw while in the rotunda, the accounts
given by the other witncsses are not palpably irreconcilable, Nor would
‘nglints, but for the isolation for fifteen minutes of himself, the
deceased and the attackers he named, It was for the jury to say which
of the accounts they believeds In reminding them of the evidence of
each witness the judge told them from time to time that it was for them
to say whethcer or not they accepted the evidence of that witness and
towards the end of his summing up he told them (at pp. 1558 & 1559 of
the record):

"I can't remember if I told you in plain terms, Madam Forcman

and members of the jury, but you may think it is a point which

does not desirc much stressinge. In considering the evidence
against each accused and in assessing the evidence given by cach
witness if you feel that you cannot rely on the evidence of auy

particular witness - a particular witness that is called in
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respect of an accused, so that you reject it, you look to scc
whether therc is any other evidence concerning him coming from
any other witness, and if you can rely on that then you can usc
that, but you would have rejected the evidence of the one you
say you cannot rely one"
For the reasons wc have given, there is no valid ground for our inter=-
fering with the convictions because of the general complaint relating
to inconsistencies and contradictions.

Another pground of complaint which was common to all the
applicants was that the learned trial judge failed to tell the jury
that if they acccpted that the witnesses Blake and Anglin werc in
the rotunda with machetes they should be regarded as accomplices. It
was submitte .. that the allegation that Blake and Anglin were armed with
machetes during the riot obliged the judge to direct the jury on the
law as to accomplices and persons with an interest to serve, This

allegation was made by the applicant Winston White in his statement
from the dock and 1s as follows:=-

" On the night after I am gone to bed ..« I heard a prisoner

by the name of Dlissetts...bawl out for help ss.s.-for warder
Miller and wardcr Tate were beating hime...seSoon after him
bawl, for minutes after him bawl for help I see prisoner
rush from out of the three dormitories to the rotunda where
I sece warder Tate, warder Miller and Anglin and "Lifey",
Adolph Dlakcseessss @ see Adolph Blake and Anglin wifh a
cutlass, cach of them have a cutlass,
"HIS LORDSHIP: Tach of them had a cutlass?
"As:s Yesy my lord, anglin and Blakee...s.have a cutlass under the
arch where all the prisoners were runningeecceesl was
frightenedssvsand what I have seen a jump through a window,
a broke o glass window in my dormitorya....and jump throughae..o.t
It was suggested to Blake and Anglin during cross-examination that they
were armed with machcetes during the riot. Both denied it. Apart from
what the applicant {hite said, there was no evidence or statement in the

case that they werc so armed,




564

The duty on a trial judge to warn the jury in regard to the

evidence of an accomplice only arises where there is evidence on which

it can reasonably be found that the witness in question was an accomjplicae,
Unlike the sworn cvidence of a prisoner, a statement from the dock ig not
Yevidence" for all purposes in the case, It serves a purpose limited

to the case of the prisoner who makes it. That prisoner is entitled to
have it considercd by the jury in deciding whether the posecution have
made out their case so that they feel sure that the prisoner is guilty

(see Ro v, Frost and Hale (1964) 48 Cr. App. R. 284, The defence of the

applicant White was that he did not take part in the riot that he was
never in the rotunda during the attack, that he broke out from his
dormitory and ran to the police station, What he said about Blake ond
Anglin being armecd vas, therefore, not necessary for the defence he wos
setting up. It did not affect the gquestion whether he was one of thosc
who were present in thce rotunda attacking the deceased. Having a limited
purpose and no probative value in itself, the statement was not material
on which, in the circumstances, a finding could be made, cither generally
or with respect to the case of White, that Blake and Anglin werc accon-
plices., For this rceason we hold that this ground of complaint is without
merit, If we thought that there was any substance in the complaint
we would have applied the proviso to s. 13(1) of the Judicature
(Appellate Jurisdiction) Law, 1962, DBlake and Anglin were two of five
witnesses who s~id that they saw White chopping the deceased. Added to
this, by convicting him the jury obviously rejected his statement nnd
there 1s no reason to think that they rejected his statement to the
extent that it sought to exonerate himgelf but accepted it insofar as
it sought to implicate Dlake and Angline. This aspect of the statement
could hardly have been believed when it was clear on the evidence thqt
the attack was against the warders and prefects and Blake and Anglin,
both prefects, werc injurcd.

We turn now to the individual applications and it is convenient
to deal first with the application of Paul Tyrell. His first ground of
complaint was that V"the learned trial judge's failure to rule on the

admissibility of the evidence of Hubert Robinson that the appellant
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chopped him and the remarks of the learned trial judge that he would deal
with this evidence in his summation to the jury operated unfairly oag to
the presentation of thce defence., The reasonable inference at the time
when the learned trinl judge spoke was that he intended to tell the jury
to disregard the evidence but instead his charge to the jury was that
he wanted it to be clenrly understood that the evidence was admissiblo
and he had intended to admit it". During the examination=~in=chief of
the witness Robinson it was sought to elicit evidence that during the
riot Robinson was chopped by Tyrell. Objection was taken by Mr. Chin
See for Tyrell to the witness giving the names of the persons who the
witness saw with machetes. The judge pointed out that he had already
ruled that that cvidence was admissibles Mr. Chin See persisted in
making his objection and stating his grounds, After this the witness
was asked hy Mr, White, who was conducting the examination, to give thc
names of the men, Thc witness gave five names, including Tyrellts,

He was then asked who was it that chopped him. Though the answer doces
not appear on the record it is agreed that he gave Paul Tyrell's name in
reply. The judge had, apparently, ruled earlier that when the time

came for this last question to be asked Mr. White would have been
required to answcer Mr., Chin See}s objection for the Court's ruling boefore
the reply was given. Mr. White said he had forgotten. The judge then
said: "The evidcnce is therc. I will deal with it", It is not now
contended that the cvidence giving Tyrell's name was inadmissible, Whnot
is said is that Mr, Chin See was misled into thinking that becausec of

the manner in which the cvidence came to be given the learned judge meint,
by what he said, to dircct the jury to disregard the evidences As «
result, it is said, he limited his cross-examination on the point, It i
a little difficult to understand why, if this is what Mr. Chin See
thought, he referred to the matter in cross=-examination by suggesting to
the witness that Tyrcll did not chop him that night., We think that the
use by the judge of the words "The evidence is there" is inconsistont
with an intention to dircct the jury to disregard it. Had he so

intended one would have expected him to tell the jury so there and thun

and then repeat it in his summing~up. It seems Mr., Chin See can onlir
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blame himself for assuming that the judge meant what he had not stide

In dealing with Nobinson's evidence under crosse—examination by
Mr. Chin See in his summing-up the lecarned judge referred to the cvidince
that Robinson gave that Tyrell was standing by the door leading from the
rotunda outside and that that was where he was chopped by Tyrell. The
judge then referrcd to a question asked, he thought, by Mr., White for
the prosecution in his closing address by way of comment on this aspcct
of Robinson}s evidence as it affected Tyrell, The question was: "Is’it
to be gathercd then from the evidence of this witness that Tyrell was,
what you called, the guardian of the gate with the cutlass to see if
anybody is escaping, because this witness said he saw him with the
machete at the gate?" It was submitted that this comment by the trial
judge could very well have brought about an adverse verdict and that
the failure of Mr,., Chin See to cross-examine Robinson fully must have
operated to the prcjudice of Tyrell, It is said that together thusc
may have tipped thc scoles in the acceptance of the witness Anglin thot
Tyrell chopped the deceascd,

As the rccord nppears to show (see p. 1496), the comment
was not the Judge}s comment but one which had been made by prosecutin;:
counsel, We can gec¢ nothing wrong in this. The prosecuting counsel
was entitled to make the comment and it was one which he could fairly
make on the evidence. There was nothing improper in the judge reminding
the jury of the comment if he thought fit to do so, as he apparently dids
The evidence thot it was Tyrell who chopped Robinson was clearly
admissible, as the learned judge told the jury. We are unable to
detect any prejudice rcsulting to Tyrell by the cross-examination of
Robinson being limited as is claimed, In any event, it was not the
judge's fault thot the witness was not fully cross-examined.

The next pground argued for Tyrell was that "the learned
trial judget's dircction to the Jjury in respect of the possibility
of the burning of prisoncrs! clothing was totally unwarranted and was
not in the slightest supported by any evidence, This comment had the
effect of eroding a point in favour of the appellant that no blood was

found on his clothing and could only amount to a miscarriage of justicca®
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It was pointed out that therc was evidence in the case from Miller and
Anglin that Tyrell chopped Miller and the deceased Tate and that Millcr}s
evidence sugpestced that Tyrell was in close proximity to Miller while
chopping him, It was said that the argument to the jury in such
circumstances would be:’ "how is it no blood is found on Tyrell's -
clothing", It was said, further, that such an argument was a reasonablec
cne and could very well have created doubt in the jury's mind as to
whether or not Tyrcll wos involved as stated,

When revicewing the case of the accused Glenis Stoner, the
lecarned judge reminded the jury of the expert evidence that blood wos
found on a ganzi and pair of trousers said to have been taken from
Stoner., He t@enpointedlout that the evidence was that during the
chopping in the rotunda, the prisoners involved were dressed in py jainns
igsued by the prison authorities and that there was no evidence that
the prisoners when re-captured were wearing pyjamas or that the pyjonas
being worn my the pdrsons on trial were ever found. The learned jud;u
then continued at p. 141k of the record:

"Wherc arc the pyjamas, because if you could identify

the pair of pyjamas that each man had or if he was there with

the machete to be chopping Tate then you would expect blocd.

?ﬁen? of course, the prosecution's case is, looking at the other

side, but you wouldn}t find it, the dormitory set afire, plenty

things burnt up and you don't know whether this went up in the

conflagration; but that is an area in which you and I are no

more wiser as to what could have happened."
It was submitted that the effect of this passage was to erode away a
point clearly in favour of Tyrell and that this aspect of the summing-up
is based on a matter of conjecture., Mr. White, for the Crown, argued
that this was a favouroble direction for the defence in that the lenraned
judge was telling the jurys (1) that it is the clothes being worn at the
time of the chopping (the pyjamas) that was relevant and (2) that they
were in no position to decide on the prosecution's contention, We ar:
inclined to agrece with Mr. White, DBut the real answer to this complaint

is that there was no evidential basis upon which the suggested argument
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in favour of Tyrell could reste. There was no evidence to identify the
clothes Tyrcll was wearing when he was taken into custody and his clothos
were not sent to the analyst, There was no evidence that his clothes
were examined and no blood was found on them, We think, therefore, that
the submission that this passage in the summing-up had the effect or
eroding a point in favour of Tyrell is somewhat far-fetched., We find no
merit in this ground,

The cevidence upon which the prosecutleén relied to implicate the
applicant Tyrell in the murder came_from the witnesses Angling, Millecr :no
Hubert Robinson. &is already stated, Anglin said he saw Tyrell choppin:
the deceased and Miller saw him in the rotunda at the relevant time crmed
with a machetes, Hubert Robinson was asleep in his bed in the Cornwnll
dormitory and was awakened by the noise of the riot., He said that ho
saw a crowd of about fifty in the rotunda and behind this crowd he sow
Tyrell, Winston While, Winston Brown, Junior Thompson and Eaton 3aoker
each with a machecte. It was submitted on behalf of Tyrell that the
verdict of the jury whcreby he was convicted was unreasonable and/or
unsafe having rogard to the evidence, This submission depended largely
on the contention that Anglin‘s evidence was wholly discredited or wios
so unreliable that no reasonable jury could convict upon it. If this
submission is accepted that would dispose of the case against Tyrcil
because Anglin;s was the only evidence that Tyrell chopped the deccrzed
and by their verdicts it was clear that the jury did not convict anyomne
who was not actually seen chopping the deceased. We have already hcld
that there is no ground on which we can Jjustifiably say that no
reasonable jury could safely rely on Anglin's evidence. It was for tire
jury to say whethcr, in spite of the valid criticisms of his evidence
and the fact that he was the only one who saw Tyrell chopping the
deceasedy they were prepared to rely on it., In convicting Tyrell they
obviously believed iAngline This would be sufficient to dispose of this
submission but for one further aspect of Anglin's evidence to which our
attention was invited,

During the cross~cxamination of Anglin by Mr. Chin See the
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following passage occurss
"Qe seessvesSCO let me see if I understand you. Whilst Miller
and Tate werce in fact leaving the Surrey dormitory ond
walking out these men ran out immediately?
A Yes, sir,
Qe But, of course, you agree with me that you didn't sce
Tyrell run out of the Surrey dormitory, you never saw nlu

at the entrance at the Surrey dormitory?

Mo Not until he was at the gate,

Qe You didn't see him leave that entrance of the Surrey
dormitory?
A.v NO’ Sir."

It is said that the inference from the answer '"Not until he was at the
gate'" is that Anglin did not see Tyrell chopping the deceased - that he
did not see hin in the rotunda at all; that the answer '"was powerful

in favour of Tyrcll" and the trial judge made no mention of it in his

summing=up. It is obvious that at the time the answer was given it was
not understood to be capable of the meaning it is now sought to attnach
to it. If it was, onc would have expected the line of questioning that

followed it to show reccopnition of its value to the case of Tyrell and

Mr. Chin See could not have failed to highlight it in his closing adircss

to the jurye. Mr. Chin See, however, said, guite frankly, that he did
not think he dealt with it in his address. It was submitted that the
failure of the trial judge to point out this aspect of Anglin's evidcunce
and the sipgnificance of it to the jury makes it unsafe for this court
to uphold Tyrell}s cqnviction. If the significance of the evidence
escaped Mrs, Chin Sce, who appeared for Tyrell, (and all the other
counsel in the case who, otherwise, would surely have brought it to hic
attention) the learned judpe can hardly be blamed if it also escaped
him. Throughout his evidence Anglin did not shift from his assertion
that Tyrell was among those chopping the deceaseds We are not satisficd
that by the answer in question he was saying the contrary. The
submission that the verdict is unreasonable therefore fails.

Finally, on behalf of the applicant Tyrell, it was contended
that the verdicts of the jury were highly inconsistent. It was argued

that Anglin named Tony White as one of the persons he saw chopping the

deceasedj that there was nothing on the evidence to have caused the jary.




acting in a reasonable manner, to have acquitted Tony White and not
acquit Tyrel siuecc Anpglin was the only witness who implicated thesc
two in the actual chopping; that there was nothing to distinguish the
ounat
cases bwtween Tony White and Tyrell; and that if the jury accepted
Anglin as a witness of truth they would necessarily have convicted
Tony White, It was argued, further, that the acquittal of White meant
that the jury fcll that Anglin was, at least, mistaken and that it wos,
therefore, unsafc to uphold a conviction in relation to any accused
based on Anglinfs cvidence,
As was done by the Court of Appeal in Re v. Hunt (1968)
2 A1l B,R. 1056, in dealing with the arguments addressed to us on the

inconsistency of the verdicts we follow the approach taken in

R, v, Stone (unreported) in which Devlin, J. said, (1968) 2 All E.R.

at 1058):
"Jhen an appcllant seeks to persuade this court as his ground of
appeal that the jury has returned a repugnant or inconsistent
verdict, the burden is plainly upon hime He must satisfy the
crurt that the two verdicts cannot stand together, meaning
thereby, that no reasonable jury who had applied their minds
properly to the facts in the case, could have arrived at the
conclusionj and once one assumes that they are an unreasonalc
jury or they could not havé reasonably c;me to the conclusion,
then the convictions cannot stand. Dut the burden is upon
the defence to cstablish that.n
The principles apyplicable in regard to inconsistent verdicts are the
same whether there are verdicts on different counts of an indictment
against the same person which are said to be inconsistent or whether it
is verdicts on the same count in respect of different persons. Most

of the authorities are concerned with the former, but R, v. Wycliffc

Anderson et al (an unreported judgment of this court in 1963) was con-

cerned with the latter., In the latter type of case the real gquestion
that arises for decision is whether on the evidence the jury could
reasonably draw a distinction between the cases of the two or more

persons who werc respectively convicted and acquitted. It is not
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sufficient that the verdicts appear to be inconsistent. The facts of
each case must be carcfully examined and it must manifestly appear that
the jury could not rcasonably have returned the verdicts they did before
what is otherwise a perfectly proper verdict can be set aside on tiiis

ground, In R. v, Drury (1972) 56 Cr. App. R. 104, the court rejected

as too bold, "the proposition that the simple fact that a jury haos
returned inconsistent verdictse.ess.means that in every such case toics

court is obliged ex neccessitate to quash the conviction.' Tt wae

stated that the court?s decision depended upon the facts of each cse.
We have given anxious consideration to the arguments regavdi.g,
the inconsistency of the verdicts in the cases of the applicant Trrel:l
and of Tony White, Applying the approach and principles stated albov.:,
we are unable to say that the jury could not reasonably hgve returnod
the verdicts they did, In seekin@ to make a distinction between tho
cases of Tyrell and Tony White, it was submitted on behalf of the crowvy
that White}s acquittal may very well have been due in part to the fict
that in correcting himselfy the witness Jonathan Smith had said,
"eoeeolthen T mentioned him (meaning Tony White) I meant Winston Whi o,
This witness had given evidence-in~chief that Tony White was onec of
those whom he saw chopping the deceased. Dut in cross-examination .c
said that it was not ony White after all, but Winston White. In cur
view, this would not be either a reasonable or a proper ground on which
to reject Anglin}s cvidence as it affected Tony White. After carciuvl
consideration of the evidence, we are of the view that a valid digstiuc-
tion can be made beltween the two cases. No one was convicted in th cone
on the evidence of one witness onlys In each case of a conviction,thar >
was either two or more witnesses who saw the particular accused chewning
the deceased or one suw the accused chopping the deceased and anothcr o
others saw him oarmed with a machete, In the case of Tony White,
Anglin's was the sole evidence implicating him. In Tyrell'ts case,
there was in addition to Anglints evidence, the evidence of the
witnesses Miller and Robinson, both of whom said they saw Tyrell
in or near the rotunda armed with a machete after the attack on the
deceased had storted, The jury could legitimately, if they belicved

Miller and/or Robingon, have regarded this evidence as confirming Ul
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evidence of Anglin in a material particular in the case of Tyrell while
not being prepared to act on his evidence alone in the case of Tony Uhites
In view of this clear distinction, we hold that it has not been established
es¥ablisked thot the verdicts are.inconsistent as contended.,

We are not satisfied that there is any valid ground for
interfering with he conviction of the applicant Paul Tyrell, Iiis
application is, thercefore, refused,

We deal next with the application of Sylvan Johnsons The
ground of substance separately argued on his behalf by Mr. Leo Rhynie
was that, "The verdict of the jury was inconsistent, unreasonable and/or
unsafe." This ground was substantially argued when Mr. Leo—Rhynie
argued the pground reloating to the inconsistencies and discrepancies in
the evidence of Dlake and Miller, Adolph Blake was the only witness who
said that the applicant Johnson was one of those who chopped the
deceaseds In addition to his evidence, the prosecution relied on the
evidence of Miller and Delroy Drooks both of whom said that Johnson
was armed with a machcte on the night of the riot, The evidence of Blake
and Miller have alrcady been stated in outline. Delroy Brooks slept
in the Coruwall dormitory, He said that he was sitting on his bed on
the night of the riot and at about 8,30 o'clock he saw the deceased Drto
sitting in the rotunda and Dlake was standing there with hime Dlake lcft
the rotunda and went into the Cornwall dormitory. He then saw Blake run
cut of the dormitory to the deceased in the rotunda and told him,
"Prisoner them a come with machetes" After this he did not see Blake
againe He saw Winston White rush towards the deceased with a machete.
The deceased got up and Winston White chopped him. He saw other
prisoners come out with machetes and backed up the deceased against the
door of the storeroom. Of these, Eaton Baker, the tallest one, was the
only one he recogniseds Baker chopped the deceased, He, the witness, ot
up off his bed and eventually ran out through the wmain door of the
rotunda which was open. On his way out he "s.e..buck up'" Baker running
in with two machotes. The credibility of Brooks' evidence was not really
challenged during the argument. His evidence was used rather to

demonstrate the unreliability of the evidence of other eye witnesses,




mainly Blake, Millor and Anglin,.

The applicant Johnson also slept in the Cornwall dormitory.

In his statement from the dock in his defence he said that after ho woent
into his dormitory aftur devotions, he fetched his rag and socap and
went to the bathroom in the dormitory. He had to wait at the door of
the bathroom a little os '"the place was not convenient at that time.?
As he stood there, he heard a commotion coming from the other two
dormitories and he saw prisoners run from his, Drooks', dormitory
towards the archway. He sald that Warder Miller came and ran the
prisoners back, tclling them to go back to their beds. He, Johnson,
went into the bathroom, washed his feet and went to his bed, Ais he

lay in bed he heard a commotion coming from the archway. It became
louder and he got up from his bed and saw prisoners running from the
archway into thc dormitory, smashing windows and escaping through thern.
It was difficult for him to get through a window so he ran to the arch
(rotunda) and ran out through the main door. He was outside for some
time until he heord gunshots. He ran away into the bush and was
eventually takcen into custody by the police that night.

There werde soveral grounds upon which it was contended that the
verdict was unrcasonable and/or unsafe. There was, first of all, the
evidence on which the prosccution relied to prove that Johnson wos
involved in the initial violent incident of the night. This was the
evidence given by Dlalke and Miller, that each was attacked by Johnson
in the Cornwall dormitory and that this was the initiating incident
of the night. The evidence of these two witnesses regarding this
incident werc in violent conflict and, as we have said, were in our vicw
irreconcilable. DBlake claimed that Johnson came from the bathroom in
the Cornwall dormitory with a machete held in a chopping manner, that
Johnson pursgued hin into the rotunda and chopped him, and that this,
in effecct was how the riot started. Miller, on the other hand, suid
that he was in the Cornwall dormitory, saw Blake in there; that Blake
spoke to him and aftcr this Johnson chopped at him, Millerj; that he ran
into the rotunda and that this was, in effect, the start of the riot,
Neither saw Johnson chop at the other though Miller said that Blake

was near to him at the time, Implicit in what they said is the fact
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that each‘was denying that what the other said occurred at all. A5 we
have said, the jury should have been told that their evidence was irrec-
concilable and that thoupgh it was open to them to rely on omne or the
other regarding this incident, they could not properly rely on hotlie
They were not told this by the learned judge. This aspect of the
evidence as 1t affccted Johnson was rendered less acceptable because tho
witness Drooks, frowm his bed in the dormitory, did not see either of
these incidents as related by Blake and Miller, DBrooks did not sce
Johnson attack Dlake in the dormitory though he said he saw him with a
machete and saw him run out with Blake. The learned judge misreprescnti.d
Brooks! cvidencc to the jury when he told them that Brooks "saw Johnson
chase DBlake witl o machete", This is not what the witness said. 1In
cross=examination he was asked and answered as follows:

"Qs You also said Silvan Johnson ran out with him (DBlake)?

As Yes, sira M
As regards Millerts occount, Drooks said that he saw Johnson when
Miller was in the dormitory (Corn@all)c Johnson was then by his bed;
he saw Miller when he (Millcer) went back into the arch. He said that
up to shen Millcer went back into the arch everything was quite normal
in the dormitoryv. MAfter Miller left to the arch Sylvan Johnson left
his bed and went into the toilet,

Accdrding to Blake's evidence the applicant Johnson was the
principal aggressor. Not only did he initiate the night's violent
incidents by attacking Blake and chopping him, but he was the first
person, Blake said, to chop the deceased., If Blake was speaking tho
truth, one would havc cxpected Johnson's to have been among the first
names he would call when relating the night's events afterwards. It
was pointcd out that though Johnson was in custody from the night of
the riot, it was not until five monthe after the incident (on April L,
1970), that he was charged with the murder of Tate, though Blake pave o
statement to thc police on the day following Tate's murder,

Further mattors ~hiich, it vac submitted, affected Dlake's
credibility insofnr os Johagon wag, concerned, were the fact
that Blake was the only witness who saw Johnson in the rotunda

during the attack on the dcceased and that his evidence that
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Johnson was the first to chop the deceased is in direct conflict with
that of the other six cye-witnesses, However, we think the most tolling
peint affecting Johnson}s conviction has to do with the &cquittal of
Glenis Stoner.

DBoth Adolph Dlake and Jonathan Smith pgave evidence that Stoncr
chopped the deceascd, There was no other evidence implicating Stoner.
He was nevertheless acquitted. It is obvious from the verdicts rcturned
that the jury did not accept Smith as a witness of truth. Of the thrgo
persons he said he saw chopping the deceased, only one, Winston White,
was convicted, and in his case there were five others who implicatcd
him in the actual atiack on the deceased. Smith was, no doubt, rcjected
because, as already stated, he quite deliberately stated during his
examination~in-~chicf that Tony White was one of those chopping thu
dececaseds Then during his cross-examination when he was confronted
with his evidence ot the preliminary enquiry, he said that it was Winston
White he‘meant'thuugh he knew the difference between the two. With
Smith rejected, Stoner was acquitted as, obviously, the jhry were not
prepar 1 to convict him on Blake's evidence alone. Reference has already
been made when dealing with Tyrellts application to the fact that the
jury did not cqnvict anyone on the unsupported evidence of one witnesi,
It seems clear, thercfore, that Johnson was convicted ‘ecause the jury
accepted Millefé and/or Drooks} evidence as supporting Blake'ss

The prosccuticn relied partly on a pre-arranged plan amon : the
prisoners to attack the warders on duty and to escape from prison.

This was based on the evidence piven by Anglin about the conversation

he overheard on the playing field in October, 1969. The applicant

Sylvan Johnson was not then a prisoner at the Hilltop prisone. The
verdicts feturncd do not indicate that the jury placed any reliance on

the allepged pre-~arranged plan, The prosecution relicd mainly on

cvidence of a concertced attack on the deceased with those who werc arnod
but not seen chopping him being repgarded ‘as aiders and abettors. As
already indicated, those who could only be reparded as aiders and abettars

were acquitted, The cvidence of Miller and Brooks could therefore only

properly support Dlake's in implicating Jehnson if on their evidence 1%
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was open to the jury to repard Johnson as an aider and abettor in the
murder.,

Miller;s evidence was that Johnson chopped at him in the Cornwall
dormitorye This was prior to the attack on the deceased. He (Millor)
ran from the dormitory but he did not say that Johnson pursued him,

In cross=cxamination he stated guite categorically that after he¢ saw
Sylvan Johnson in Cornwall dormitory he never saw him again that night,
The learned trial judpe did not remind the jury of this statament by
Miller when dealinr with the case of Sylvan Jehnson or at alle. DBut Lie
scemed to have formed the view at the end of Miller's evidence in chiof,
perhaps becausc of this statement, that Miller's evidende did not
implicate Jeohnson in the wmurder. At that time, in enquiring whether

Mr. Leo=Rhynie wished tc cross-examine Miller, the judge said: foh, yus,
he has not touchcd you touching the offence before the court, but he hos
touched you in the corncri’y Drooks!' evidence was that he saw Sylvan
Johnson run out with Dlake and never saw him after that. This alsc wig
prior to the attock »n the deceased. Blake's account of the directinn
he took when he ron into the rotunda pursued by Johnson, was not
supported by Drocks, Drooks said that both Blake and Johnson went to
the right on leaving the dormitory, which would take them to the main
entrance to, or cxit from, the rotunda. This is how Johnson said he
left the building. 2rooks himself went in the same direction afterwards,
found the gate open and so escaped,

We hold that on the cvidence of Miller and Brooks it could not
reasonably be found thoat the applicant Johnson was present aiding,
abetting and assiting in the murder of Tate. Their evidence cannot,
therefore, properly be reparded as supporting Blake that Johnson whs a
participant, If all this had been explained to the jury by the lenrned
judge, and it was not, we doubt that they would have convicted Johnson.
For Blake's evidence would then stand alcne and in the case of Stounor
where this was the position they acquitted. Mr, White, for the Crown,
frankly concedcd in the argument before us that, taken by itself, on
peneral credibility Nlake's evidence is nct in a strong position.

In Re v. Darnes (1943) 28 Cr. Appe R. 141, Humphreys, J. in

the Court of Criminal Mppeal referrcd to the provisions of Secticn & (1)
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of the Criminal Appecal Act, 1907 and, in particular reference to the |
provision that the Court shall allow the appeal if they think that the
verdict of the jury Vcannot be supported having regard to the evidence®, ]
said, at pe 142 i
"Those last words have been interpreted in more than one case
in this Court as amounting to this: if the Court thinks that }
the verdict is, on the whole, having regard to everything that
took place in the Court of trial, unsatisfactoryeV
The provisgions of Scction 13(1l) of our Judicature (Court of Appeal) Law,
1962 are identical in terms to those of Section 4 (1) of the Act of 1907,
Based on the arguments in support of the application of Sylvan Johnson
which we have noticed and examined we hold that his application is

entitled to succecd on the ground that the verdict cannot be supported

having regard to the cvidence, as those words were interpreted in
Darnes (supra).

The majority of the Court think Johnson's application is also
entitled to succced c¢n the simple ground that the verdict convicting him
is inconsistent with that acquitting Stoner. Unlike the case of Tyrell,
there is, in thce view of the majority, no valid distinction that can be
drawn between the evidence implicating Stoner and that implicating Johnson
in the murder. It was submitted that Stoner may have been acquitted
because he gave cvidence on oath in his defence (he was the only one to
do so) and that his cvidence enured not only in his favour but also in
favour of Junior Thompson as he said that Thompson and himself were tricd
and acquitted for wounding Miller. The majority hesitate to accept as a
valid distinction the fact that Stoner gave sworn evidence and Johnson
did not, bearing in mind where the burden of proof lay. It seems to
them tha;’it is the nature of the evidence against each of the accused
that must be cxamined, The fact that Stoner's sworn evidence may have
been accepted in preference to Dlake's can only operate to Blake;s
discredit and it is prccisely because, by the Jjury's verdict, he was
discredited in respect of Stoner where his evidence stood alone why it is
said that a similar viecw should be taken in respect of Johnson where his

evideﬁce also stands alonc, The majority are also of the view that
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the fact that Stoner was acquitted by another jury for wounding Miller 7
is not a proper ground for acquitting him in this case and is, thereforc,
not a valid ground of distinction,

The eyewitnesses who implicated the applicant Winston Brown
were Blake, Miller, Ani;lin and Robinson, The Iirst three said that they
saw him chop the deceaseds Robinson said he saw him at the back of the
crowd in the rotunda with a machete in his hand. In addition to the
evidence of the eyewitnesses, the prosecution put in evidence, as part
of the case against Drown, a plaid shirt which was found to have human
bloodstains on it. Dctective Inspector James Robinson gave evidence
that Brown was waaring this shirt with stains on the day following the
riot when he charged him at the Damboo police station for murder, Drown
denied in his statcment in his defence that he either owned a plaid
shirt or was wearing one on the occasion alleged. He said it was a
ganzie shirt that was taken from him by Inspector Robinson,

In support of Brown}s application, it was contended that 'the
learned trial judge misdirected and/or insufficiently directed the jury
as to the proper asccessment of the evidence respecting the blood found
on the shirt allegedly belonging' to Brown.‘ In a brief outliine of the
evidence on which the prosecution relied as iwplicating each of the
persons charged the learned judge told the jury (at pe. 1,388 of the
record):

"fith regard to the accused Winston Drown, three eye-witnesses

told you that they saw him use a machete on the deceased Tate,

chopped him, Tatc, with a machete., In addition, one witnegs

said that he saw him with a machete., Further, in addition, I

will have to examine with you certain clothes, according to the

police, taken from Winston Brown when examined by the analyst
indicated that Llood marks were found on them, but remember,

on this point Brown challenges that piece of evidence whether

that particular material or clothing was taken from him."

Later, after reminding the jury in detail of Inspector Rbbinson}s evidence
concerning this shirt and of the fact that human bloodstains werc found

on ity the learncd judpe is reported as saying (at page 1517 of the
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record):
N, eesIf you accept that the plaid shirt taken from him had on
this bloodstain or bloodmark, inasmuch as it was not sufficient
for grouping, how did it get on it? Those are matters for you."
Complaint was made that the judge did not put in its proper perspective
the evidence touching upon the question whether it could be safely
concluded that Drown was wearing the plaid shirt on the day after the
riot as allegeds Dut the more substantial complaint was that a finding
that the applicant Brown was wearing the shirt on the day after the
riot would not inevitably or necessarily lead to the conclusion that
Brown was criminally involved in the killing of the deceased. It was
submitted that the julge was obliged to give careful directions to the
jury as to the effect and application of such a finding, We need deal
only with one aspect of Mr, Taylorfs arpuments on this latter complaint.
Before any unfavourable inference could be drawn from the fact
that human bloodstains were on Drown's shirt on the day after the murder,
the prosecution would be obliged to prove, directly or inferentially,
that the shirt was being worn by Drown at or about the time of the riot,
There was no direct evidence to thig effect and any inference that it
was being so worn to which the fact that he was wearing the shirt on the
day after could give rise was rendered incapahle by positive evidence
from witnesses for the prosecution to the contrary, The witness Dlake,
under crosse-ecxamination by Mr, Taylor for the applicant Brown, said that
at the time of the riot all the prisoners in Cornwall were dressed either
in pyjamas or "prison togs! called '"bollocks". The prison togs, he said,
consisted of shirt and trousers both made of the same white drill
materiale The applicant Drown was from the Cornwall dormitory and the
shirt allegedly taken from him by the police was of red and blue material.
In the evidence of the witness Hubert Robinson under cross-examination the
following passa;e occurs (at page 1190 of the record):

"Qe eseeThe persons that you saw in the rotunda were they dressed
in pyjopas?

Ae Yeoe sire .
HIS LORDSHIP: 4ll of them?

Ae Yes, sir, cveryone of them dressed in pyjamas, sir."




N

52
Three pages later:

"9, I gather that what you are saying is that you did not see
any of the inmates on the rotunda in prison clothes, they
were alllin Py jamas?

Ae Yes, sir, all in pyjamas, all what I saw."
Winston Brown is onc of those whom Robinson said he saw in the rotunda.

It was submitted that from the passages quoted above from the

summing=up, the trial judge was clearly leaving it open to the jury to
draw an inference adverse to the applicant Brown from the evidence
relating to the shirt. We agree and so does Mr, White for the Crown,

It is a clear misdircction and a serious one because evidence was
expressly left for thejury;s consideration against Brown which, as it
turns out, did not in fact implicate him. Strangely enough, as already
indicated,.when dealing with Stonert's case the learned judge told the
jury that the evidence was that during the chopping in the rotunda the
prisoners involved were dressed in pyjamas. Mr. White submitted that
this misdirection must be taken against the background of the other
evidence in the case implicating Brown., He argued that even if the jury
took the evidence into account it was not such a weighty matter as would
have caused the jury to use it either by itself or with otﬁer evidencej
that even if it was taken into account it could not have swung the case
against Drown as the eye-witness evidence was overwhelming. Mr, White
invited the court to apply the proviso to section 13(1) of the Law of
1962, if this is considered to be a serious misdirection. We cannot

say whether the jury took this evidence intc account against Brown or not
and, if they did, to what extent it influenced them. DBut we have to deal

with the matter on the basis that they did take it into account, There

is much force in Mr. White's drgument that taken by itself this evidence

is relatively insignificant when compared with the other positive evidence
implicating Brown. If fhis was the only fault to be found in the summing-
up respecting Drown, we would certainly be inclined to yield to Mr, B
White's invitation to apply the proviso., But it was not.

Complaint was made that the learned trial judge failed to put the

applicant Drown's defence to the jury in its proper perspectives, Several

matters were detailed and urpged in support of this complaint but, in our

Lok
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view, only one had merit. This was that the judge neglected to advert
to the evidence of the witness Delroy Brooks touching Brown's whereabouts
and movements at the time when the incident began,

Brown:s defence as disclosed in his unsworn statement at the
trial and as put to the several witnesses in cross-examination was that
at the time of the riot he had an injured instep which was bandaged.

He was only able to hop around. The injury was received on the day
before the riots The fact that he had the injury prior to the riot was
confirmed by several witnesses for the prosecution, DBrown said that

he was in bed when the commotion started in the rotunda. He saw
prisoners running around with machetes and rushing out of the three
dormitories, Some of them smashed windows and climbed through. He
could not go throuch o window because of his "bad foot'", so he waited
until most of them had come out of the dormitory. Then he "hitched
along the wall", hopped behind the crowd when most of them had come out
of the dormitory and entered through the main entrance out into the
compound from whence he left and went to the Bamboo Police Station.

Mr, Tgylor sought support for Brown's story when he cross~examined
Delroy Brocks, as both DBrown and Brooks slept in the same dormitory -
Cornwall, The prisoners slept in bunk¥s, DBrooks said that he and Brown
slept in the same pair of bunks - he in the upper and Brown in the lower,
He confirmed that on the day of the riot Brown could not put his full
weight on his injured instep, which was bandaged., Then the following
evidence was given by Drooks in cross-examination (page 959 of the
record):

"Qe and in fact, Mr, Drooks, when you left the dormitory to

go through the rotunda where this incident had taken place,
you left Vinston Brown still on his bed or in the process
of petting off his bed?

A, Welly, T don't remember, When I get up off my bed, sir, I
leave some prisoner underneath the bed, you know sir,"

Qe Left him underneath the bed?
Ae I don't know if him did leave., I know when I come out me
lecave some of them under the ped 'pon the floort'e I dontt

know if him did underneath fe him bed, sir.

Qe You didn't see Winston Brown going through the dormitory
before you went out?

Ae No, sir.

) (/
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Qs And up to the time that the incident started Winston Drown

was actually on his bed and you were on top?
A, Yes,.

HIS LORDSIIIP: lihen the incident started what happened about
Winsuvon Drown?

A, Him 4id underneath fe him bed, sir."

Mr. Taylor submitted that if Drooks' evidence as disclosed in the above
passage was acccpted, Brown}s innocence would have been conclusively
established; that Droocks did not see Drown leave at any time, and
could not have failed to see him had he done so. He said that this
vital bit of ﬂrooks} evidence was never mentiocned to the jury. If
Brooks' evidence vas believed, this was, indeed, strong evidence in
support of the cage Drown put forward. If it is true, as Brooks said,
that Brown was on his ed when the incident started this would
certainly give the lie to the evidence of Blake and Anglin who had
DBrown, among others, attacking the deceased almost as soon as the
incident started. ©0rooks said he saw the start of the incident and
did not see Drown going out of the dormitory.

Mr, White admitted that this was a serious omission on the
part of the learncd judge lut he submitted that on the rest of the
evidence this omission and the misdirection in respect of the shirt
cannot be said to have occasioned a miscarriage of justice. Again he
invited the court, in the circumstances, to consider applying the
proviso to section 1%(l)., In our view, it was absolutely necessary,
for a proper consideration of Brown's defence, that the jury should,
at least, be reminded of this positive and vital evidence in his
favour. This is 2ll the more so because the evidence was given on
February 9 and Brownym case was dealt with in detail in the summing-up
on March 2, The chances of the Jjury remembering that the evidence
had been given and taking it into account in Brown's favour are, therec-
fore, remote. This leads us to consider whether or not the proviso
can properly be applied,

As we have said,'the main witnesses implicating Brown were

Blake, Miller and Anglin, and serious doubts were raised on the evidencé
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regarding the credit of Dlake and Miller. DBlake's evidence regarding
the applicant Brown had very little weight. He named Drown as a
participant for the very first time at the trial. He had the
opportunity of naming him in his statement to the police and at the
two preliminary enquiries, but did not. His explanation in re-~examina-
tion that he did not know or remember Brown's name at the preliminary
enquiry intoc the charge of murder was far from convincing, especially
as he had said in cross-cxamination that he had seen no one else
chopping Tate but those he named at the preliminary enquiry, and that
what he said at the preliminary enquiry was the truthe. Moreover his
credit standing alone is ip doubt in view of the acquittal of Glenis
Stoner. Anglin}s cvidence, though, on the face of it, more crcdible
than Blake's or Millor:s was not free from inconsistencies and was
rendered less credible on comparison with the evidence of Drooks and
Raymond Green, against which no real objection was raised on appeal.
In addition, as in the case of Dlake, the Jjury indicated that they
were not prepared to rely on his evidence alone by the acquittal of
Tony White. Though, as we have said, the credit to be given to the
evidence of these witnesses was essentially a matter for the jury, we
are quite unable to say that the gquality of their evidence was such
that the jury would incvitably have convicted the applicant Brown if
they had been properly directed regarding the blood on the plaid shirt
and the evidence of Drooks which was favourable to him. The proviso
cannot, therefore, be properly applied and Brown's application is
entitled to succced.

The case apainst the applicant Eaton Baker was overwhelming.
Five witnesses named him as chopping the deceased, namely Blake, Miller,
Anglin, Brooks and Grecn. The witness Robinson saw him in the rotunda
with a machete. Raymond Green was a prefect and slept in the Surrey
dormitorye. His evidence was that from his dormitory he saw Winston
White go from Cornwall dormitory with a machete and started chopping
the deceased, Uatcon Daker ran from Middlesex dormitory with a machete
and started chopring the deceased saying that "Tate must dead now',

Alphonso Phipps also came and started chopping the deceased., He said




that there werc "lots of prisoners" under the archway at the time,
They kept on chopping the @ceased who went and lie down by the table
in the dining halle He did not see any of the other prisoners (on
trial) under the arch that night, but he is certain of the three he saw,.
He said he ran to the Surrey bathroom and hid himself, He remained
there for a long time and "after the place got scanty" he ran out
and went to the Damboo police station.

Complaint was made of the manner in which the trial judge dealt
in his summing-up with the cvidence given by Anglin about the group
he saw on the playing field in October, and what was said by the
applicant Baker on that occasion, It was said that the judge failed
properly to put to the jury the inconsistencies in Anglint's evidence
as to what Daker allegedly said, and that to the prejudice of Baker
he mis-stated the evidence, We do not think that this aspect of
Anglin's evidence influenced significantly the jury's consideration
of the case against Baker or any of the others Anglin named., As we
have pointed out, the jury clearly placed the greatest reliance
on the evidence of actunl participation in the attack upon the deceased
Tates We are not satisfied that Baker was seriously prejudiced, if
at all, by any fault on this aspect of the summing-upe

In dealing with the prosecution's contention, arising from
Anglin's evidence of what he saw and heard on the playing field, that
there was a pre=arranged plan amonpg the prisoners to escape, the trial
judge referred to the five named by Anglin as a committee headed by
Baker as chairmanas Exception was taken to this reference to Baker
that it was prejudicial and that there was no evidence that Haker
was the chairman of any "killing committee", The learned judge spoke
of "a committee of five planning the escape". The words "killing
coumittee" werc never used by himes There is no merit in this complaint,
especlally in view of what we have just said about this aspect of
Anglint's evidence,

It was submitted that the trial judge wrongly disallowed counsel
for Baker from showing the witness DBrooksg his depositions for the

purpose of establishing that testimony given by him at the trial was
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never given by him at the preliminary enquiry as Brooks asserted,
This matter was dealt with when we considered the submissions relating
to the conduct of the trial. We said then that the judge was in error
in not allowing Miss Walters to contradict Brooks. We deal now with
the prejudice which it was said resulted, The evidence in question was
the allegation by Drooks that when he was leaving the rotunda during
the riot he met BDaker running in with two machetes. It was suggested
that the witness had not said this at the preliminary enquiry. If the
deposition had been put in to contradict him on his statement that he
had said it at the preliminary enquiry this, as we have said, would not
have been conclusive of the fact that he had not said it. He might
have said it and it was not written down in the depositions. We doubt,
however, that this would have had any effect on the rest of Brooks}
evidence that he saw Daker chopping the deceased. Dut it was contended
that by the trial judge, in effect, preventing Miss Walters from
contradicting the witness on this occasion it operated also in precluding
her from showing Drooks his depositicns to satisfy himself and the court
that he never said at the preliminary enquiry that he saw Baker chop
the deceased, No alicmpt was in fact made to get the witness to make
this admissiones /e do not know what would have happened if the
attempt had been made, The witness may well have admitted it. Other
attorneys had succeeded in getting admissions from other witnesses of
things they had not said and names they had not called at the preliminary
enquiry without hindrance from the judge. In the circumstances, we do
not see how we can be expected to say that the judge was at fault and
that the applicant was prejudiced as a result.

There was no substance in the other grounds argued on behalf
of the applicant Dalker. In particular, there was no merit in the
complaint made on his behalf, and on behalf of all the other applicants,
except Winston Brown, by Mr. Lee Hing that the learned trial judge
wrongly withdrew the issue of provocation from the jury. We agree with
the learned judge that there was no evidence fit for the juryts con=
sideration on such an issues We hold that nothing has been urged which

would warrant interference with the conviction of Baton DBaker. His




application is accordingly refused:

The case against the applicant Winston White was qually
overwhelming. All seven eye-witnesses implicated him. Blake, Smith,
Miller, Anglin, DBrooks and Green named him as chopping the deceased and
Robinson placed him in the rotunda with a machete at the relevant time.
Smith may be excluded as he was obviously not believed. .Of the rest,
Anglig, Brooks and GreefA sald Winston White was the first to chop the
deceased,

Apart from the grounds common to all the applicants which have
already been dealfwith, two matters were urged by Mr. Noel Edwards in
support of Winston Whitc}s application. The first was that the trial
judge failed to put the defence of the applicant properly or adequately.
It was submitted that the applicantt's defence was not properly put to the
jury in a maonner that would ensure their understanding and appreciation
of the significance of the evidence. It was said that in a case as
complicated and protracted as this was, the trial judge ought to have
carefully examined and analysed the evidence with a view to assisting
the jury in arriving at a logical and reasonable conclusion.

Winston White:s defence, as disclosed in his statement at the
trial, was simply that he was in his dormitory, he heard Blissett cry
out for help as Miller and Tate were beating him, he saw prisoners rush
from their dormitories to the rotunda with cutlasses, he was frightened
and he bLroke a glass window, jumped through and ran to the police
station where he surrendercd himself, The judge gave a verbatim reminder
of his statement to the jury. Most of the argument and points raised
under this ground were, therefore, in respect of the way in which it was
said the judge should have analysed and marshalled the evidence which
implicated.the applicant. The submissions, in our view, amounted to a
contention that the trial judge should have argued the applicant;s case
to the jury. This was the applicant's attorney's duty and we have no
doubt that it was well done. Therc was no such duty on the trial judge.
It has been said time and again that it is no part of a judge's duty
to refer to all the evidence or to mention all the points taken or which

could have been taken and the comments made, If there was such a duty
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on him, in a casc gsuch as this, there would be no end to the summing up.
It was submitted, for instance, that the judge ought to have made a
careful comparison and coentrasting of the evidence of all the eye-
witnesses because their evidence each in itself was mutually exclusive.
It was said that the significance of this aspect was not discussed or
treated by the trial judge as was vital for a proper evaluation of the
case, We said earlier when dealing with a general submission to the
same effect that there was no such duty on the judge. 1In a case of this
magnitude, an almost endless permutation of the evidence of the wit=-
nesses, as each implicated each accused, would be involved. As we have
said, the respects in which the various accounts differed were clear for
all to see and could not have escaped the jury's attention and con-
sideration, In our view, there is no merit in this ground.

The second matter urged on Winston White's behalf was that the
verdict of the jury was unreasonable and/or unsafe. The main argument
here was based on the premise that the witnesses Blake, Miller, Smith
and Anglin werc so discredited that the jury should have been directed
to disregard their evidence entirely. It was said that since the jury
clearly acted upon the evidence of Blake and Anglin (in convicting
Johnson and Tyrell respectively) it was impossible to say whether
Winston White;s conviction was based upon the acceptance of one or other
of these witnessesj that it was also impossible to say to what extent
the evidence of Miller and Smith caused his conviction. It was said,
further, that it was impossible to say whether White's conviction was
based exclusively upon the evidence of Brooks and/or Green or to
what extent the jury might have been influenced in the acceptance of
their evidence, if they did, by the acceptance of the evidence of the
four who should have been discarded. We have said that the question
whether or not these witnesses were discredited and, if they were, to
what extent was properly left to the jury, It was for the jury to say
whether they were prepared to act on the evidence of any or all of these
witnesses (except Smith) supported as they were in respect of White and
Baker by the evidence of Drooks and Green. That they seem to have
adopted this approach is evidenced by the convictions of Tyrell and John-
son compared with the acquittal of Tony White and Glenis Stoner. We can
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find no fault with this approach. 1In any event, it was open to the jury
to disregard thc evidence of the four and convict the applicants White
and Baker on the evidence of Brooks and/or Green; whose evidence were
sufficiently cogent. It was suggested that on comparison their evidence
is mutually exclusives There is, in our view, no real fiundation

for this mggestion, ¢specially when account is taken of the fact that
they spoke of seeing the cvents from Cornwall and Surrey dormitories
regpectively, In our view, on the evidence before the jury the
convictions of Winston White and Daker was inevitable, There is no
merit in Winston‘Whiteys application, which is also refused,

Lastly, there is the application of Alphonso Phipps.

Evidence was given by Blake and Green that he chopped the deceased,
These were the only witncsses against hime Mr. Horace Edwards argued
for him that the verdict of the jury convicting him is manifestly unsafe,
The argument was similar to that of Mr, Noel Edwards., On the basis that
Blake's evidence should have been discarded completely, it was submitted
that the failure of the trial judge to deal adequately with Blake left
his evidence in such a way that the jury could have believed him and
have used his evidence as sufficient by itself to convict Phipps§ or
they could have used his evidence to disbelieve Phipps & to make

Green's evidence more bhelievable or as corroborating him. The answer

to this argument is the same as that suggested in dealing with the
similar argument put forward by Mr. Noel Edwards. Then the quality of
Green's evidence was attacked by comparing it with the evidence of
Brooks and of Dr, Dlack, who performed the post mortem examination

on the body of the deccaseds In our view, there is no substance in this
argument,

The othcr ground argued for Phipps was that the trial judge
failed properly to dircct the jury as regards the defence and tended
to limit the case for the defence to the statement of the applicant and
the answers in reply to counsel for the applicant. A part of the argu-
ment under this ground is based on evidence given by the witness Smith,

whom the jury did not believe, which it is said was favourable to
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Phipps, Nothing more need be said about this. We have carefully

examined the other points urged in support of this ground and can find
no merit in them. ‘Green;s cvidence alone was sufficient to sustain
Phipps! convictions There is also no merit in his application, which
is refused.

The applicants Daker and Tyrell also applied for leave to
appeal against the scntence of death imposed on them on the ground that
they were under thc age of eighteen years whén the offence was committed,
They were precluded by the recent decision of this Court in

Martin Wright v. Re (February b4, 1972 - unreported) from arguing thia

ground before us,

To sum up, the applications for leave to appeal against
conviction by Daker, White, Tyrell and Phipps ere refused. So are the
applications of Baker and Tyrell against sentence. The convictions and

sentences in thesce cascs are affirmed. The applications of Johnson

s

g yanleol
and Brown are a*owed. Their applications are treated as appealss

The appeal is allowed in each case, the convictions are quashed and

the sentences set asidcs
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"HIS LORDSHIP: Just wait please. Tell me something,

at Brownts Town when you refer to the six, what were

the six doing?"
A. Chopping Warder Tate, sir, the six.
HIS LORDSUIP: The six that you mention at Brown's Town?
Ae Yes, sir,
HIS LORDSIIIP: The six you mention at St. Ann's Bay?

Ay Chopping Warder Tate,

HIS LORDSHIP: The six you mention today, what were they
doing?

Ae Chopping Warder Tate, sir."

In subsequent cross—~examination he admitted that among the six nanmes
he called at Brown;s wan were the names of Griffiths and Lloyd Davis
who were not included in the six he called at the trial., He admitted
that he did not call the names of the applicants, Winston White, Iaton
Baker and Winston Brown among the six at Brown's Town. Blake gave as
an explanation generally, and with specific reference to not calling
White's name, that at Brown}s Town the case was concerned with the
wounding of Miller and not Tate. He said that then he was speaking
of the wounding of Miller and no one asked him about Tate: that when
he spoke about Tate, the clerk of the courts told him that it was
just Miller they wanted to hear about,

Blake also admitted that at the preliminary enquiry at St. Annfs
Bay (into the charge of the murder of Tate) he did not name Winston
Brown among the six who chopped the deceased though Brown was then amon:;
the prisoners in phe docks His explanation for this omission, stated
in re~-examination, was that at the time he did not know - he did not
remember Brown;s right name, He was cross-examined on a statement he
admitted giving to the police on the day following the riot, In it he
said he named only threce persons as chopping Tate. He agreed that in
the statement he did not name either Winston White, Eaton Baker,Winston
Brown or Alphonso Phippss In re-examination he explained that the three
persons he named in the statement were not the only persons he referred
to. He said he called three names only because he knew the others by
face but did not remember their names at the moment., At the time he

was a patient in the hospital because of the injuries he had received,






