IN THE SUPREME COURT GF JUDICATURE OF JAMATCA

IN COMmON LAW

SUIT NO. C.L.1987/B416

BETWEEN - . - LENA BAKEK PLAISTIFF

AND CHERRYLEE NOWDRAM
(Executives of the Estate of
Cofporal Trevor Laec Srown deceased)

AND  THE ATTORNEY GENERAL FIRST DEFENDANT
AND © . . L. HILLER * SECOND DEFENDANT
AND. © DONALD NURTOH THIRD DEFENDANT
AND  LEKOY STEWAKRT FOURTH DEFENUANT

Hir. Donovan Jackscn instructed by Myers, Fletcheér & Cordon, Manton & Hart
for Plaintiff,

#r. Burchelson instructed by the ulrector of 3tate Proceedings for the First
abd Second vefendants. '

br. samsay of Tenu Russell Ching~Sang: Hamiiton and Ramsay for the Third and
Fourth Defendants.

meard: July 1lJ, 199U: Noveumber 11, 12, 16 and 17. 189G,

CORAM; PITTER, J.

The ?laintiffs are the Executricas of the Estate of Corporal Trevor Lee
Brown deceased who diec cn the 17th Oﬁtobers 15&69 as a result of a motoy vehicle
accldent which occurred alom, the main road at Ewarton in the parish of
Saint bathcrine. The action is orought 2gainst the defendants uader the Fatal
Accidents act and the Law Heforum (Misce@laﬁeous Provisions) act.

The claim im negligence arose out of a collision on Friday the
17¢th October, 1446 betweon a lorry owned by the Jamsica Uefence Force and driven
by Private Lauriston killer of the Jamaica Defence Force the second defendant
and a Toyota land cruiser owned by Leroy Stewart the fourth defendant and driyen_
by bDonald Norton the third defendant. The deceased was a passenger anmongst some
35 other culleapues zil segte@lin the pody of the lorry. The lorry was proceeding
frow Ewartun towards the Linstéad direction whilst the land cruiser was travelling
EFrom the Linstead dircc;iun towards Ewarton. They cqllided along a stretch of
road in the vicinit& vt the alcan Bauxite Works which is on the left hand side

of the road as one goes tuwards Linstead.
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This stretch of road is fairly straight and =% both ends are curves; a left

hanc corpmer comiugs Irom the swartca end and a right hand cormer coming from

the Linstead enu. wloug tals stretch of road was rérked a wzotor truck ilmrelistely
opposite thg @lcan entrance. It was parked on che left hand side of the road-

48 one proceeds towards Ewarton. The eviaence is that it was about to enter

the Alcan prewises and qa& stapp&é;fb allow v¢ni¢les coming from the'upgosite
direction, ovae of which is the Jamaicz Defence Force lorry, to pass. The indicatcers
on this truck (bliskers) at the time indicated thet che &lcan truck was preparing -
to turn right across the roau. 4&s the lorry roessed this truck the land cruiser
Caile around the corver frow the Linstead end and collided with it and eaded up
unger the parked truck. Following the impact, the lorry careened across the rosl
behind the parkeurc:q;g anu overturned, kiiiing tne Jeceased on the syot.and
Injuring several of its occupants.

" The evidanes fros the second &efendaaﬁ su;ported Ly ﬁitnessas ave that
the lorry wus proceeding at about 4y w.p.bre o0 its correct side of the road amd
as it was about passing the parked truck the land cruiser came around the corner
on its right hand sade trangling at & very fast spead‘anﬁ_on wbout overtaking the -
parked truck travelled imto th; path of the lorvy zoo collided with it, _Thg land
cruiser then ended under the back of the puorked truck. It ig the evideﬁcu of
Luel Clarke whom I viewed as au independenﬁ witness that the lend cruiser cawe
arvund the corner fust, skiddin, snd wita Tsquesling® of biakes which draw.her
attention and tust the Jamaicae Defence Furce lorry ca£m off the reau surféce to its
left to avoid tne acedident. Bhe szid the side wheels of the Jamaica Dufunée Force
lorry had just cowme off tﬂe'eage of the asphal: - soﬁe 34 feet frowm the wdge.

The evideuce of the third defeaduat ur. Uonald Norton is that he wos
driving’ the land cruiscr when on'approaching Alesn’s wain entraﬁce frou & Jlétance
cf Zuv fegt away he saw = parked truck on tho left hand side of the road-in T
vicinity of AlcaHQS”gatee ‘That he raduced his speed of Letween 35 and 4V m.p.la.
to 3V wm.p.h, and stdrted to po right with the intention of overtaking the parked
truck when the fouftn'duféﬁdant'Leroy'Stéwart‘Who'was seatec in the rizht frong
passenger sect told him that the lorry was approaching. He said he went to his
left, slamwed on biu orskes, which failed,; ;ﬁd collided 1n£0 the back of the

parikeu truck. Just ther the froot of thae lorry passed the'parked truck but its
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rear collided with the rigﬁt rear of the land cruiser. He admits ﬁhat the right'l
rear of the land cruiser at the time of the accideﬁt exceeded the whiﬁe line.in‘

the roadway by some 6 inches. He Jenied he was in the act of overtaking the parked
truck when the accident occurred. He aﬁmits howeﬁef, that when he.was attenpting

to overtake the parked truck he had pulled ro his right and that he could not see
ground it at that time. He dendied that.the'parked truck had its indicator lights
blinking. #r. Leroy Stewart the fourth defendant and owner of the land: cruiser gave
evidenge supportiay the third defendanﬁ. He however, puts the apeed—of the lorry
as travelling at 55 wm.g.h.

It is here coﬁvenient to deal with aﬁother witness called vy the third
defendant and who is asked to be regarded azs iﬁdependent,  He 1s Mr. Patrick ucKay
the driver of the parked truck. His evidence wnich is uncontroverted, is that he
parked his truck oo the 1eftlhand side of the road in the Ewarton direction Opposiﬁe
the alcan gates. That he intended going across the road intu Alcan premises and
that his indicator liixhts were on, signalling a right turn. Interestingly., neither
Mr. vonald Nortoan the driver of the land cruiser nor Mr. Leroy Stewart his passemger
saw tnis. Mr. seey's evidence is that whilst ne was parked he saw a Jamaica
Lefence Force lorry approaching froﬁ the Ewarton send abead of him at a speed of
4u~45 w,p.h. The truck passed hin. 4 couple seconus after, frow his rear-view
wirror he saw tuc lanc cruiser heading straisht to the back of his truck and

abscr? the impact.

that he “neutralled the truck and eased his focot off the bLrakes to

Thet he tovk nds foot off the bLrakes and bracsd £or the accident.”

He is unqbic to say at what speed the lanl cruiser was travelling oo
he was looking in ths reér view mirrcor and whoiiier the land cruiser was behaving
in ey yarticular or unusual manuer. what then could have Lrought about this
state of apgrehunsiaurin hiw? Why diu he anticigat§ the collision of the land
cruiser with his truck if the land cruiéer was travellinﬁ at a norual séee& of
3G-35 m.p.h. and the land cruiser not behaving uausually? 1If he is to be beldeved
then having taken all ueasures to soften the coilision he must have anticipated
the collision with the land cruiser and‘his truck. Lt wust be then that the
land cruiser was travelling at a very iast speed a2nd in such 2 wannar that e

did not expect it to stop without colliding intyu the back of his truck.



This evideuce supporis the coudention of the driver of the lorry and ois

witnesses that the land cruicar was 1ndee3 Lravelling 4t a very fast speed and
v its incorrect sade of the road.

i, Iv emargea frow the evidsnee of all the parcies tast
the Jamaicy vefence rores lurry was travelling on
i side of the roxd as it trawvelied alomg

>f roals :

z. StrCversy 28 tu.its speed. The ariver
afin bils withegsces testified to spezis ranzing
CEvGn 23-49 wap.h.  The driver of tne land cruiser
cuve Tl 5PEL; as 40 m.p.h. wnllst tne fourth
defendant e <t 59 w.pslie L wm preévarcd to actepc
4 speet of 44U W.ped.

3. Tiie secont weleudant a0s 218 Watiessas sil say that

: iuand cruiser was travellio, very fust up o sbeat

05 w.p.h. The driver the tnivrd Jefendout and his
witueas gave speeds 0of 3035 w.p.h. I cgcepo as
trge the gpuead of 05 @.p.u.

4, The land crudser afcer comimg around tie corner
atteopted 0 uvartake the par“ad truck,. Talg
is suppcrten Ly the third znd fourth deiendauis.

5, The raoad 1o asghalted apd dry and approxima tely
25 Fe, wide.

T Alean premises = pote 15 approximately wilway
petwaei BOTH CUTIELS.

7. That there iz a slipht Lend betwsau the parked truck

anl the Linstesd cormer as oue louks towards the
Liastesad airecvion.

.

I cousidurin, the eviseucs iu ibs =xtirety, I fiud that

(é) Tue Jomusico Defunec Force lorry wos proceeding on its correct side
of the rosd.

() The laud cruiscr ceme around the corner on the wrong side of the
roaa at oo uweessive speed end wY avelied inte the path of the
iorry. | |

(¢} Tanat the laud cruiser collided with the Isrry and then ran

iuto tae pack of the parked truck.

~
.
S

That tae collisicu witn the lorry took place on the lorry's
Bide i the road.

the uwec.ssary action

..
[
l.,:

(e Tiet the u?iva 9F tha 1Jr“" took =
to avoid the_acci&amtu
{f) 1 rejoct wno wevidence of the taird and iaur i Aarehqants

ol oagedpr the evidence of rhe sacond defendent and his witnesses.



{g) Toat the irdvey of tae land cruiser was the sole cause of

toe accident,

tnere will therefore be judgueni for the plaiutiff against the third
ane fourth defencauts with cousts ©o be taxe’ or azreed and JuC-ment £srothe
first ond eecund defendaucs agadinst the praitafi - with such costs to oo agewed
8t texed to by borne by the third and fourth defendants.

The deceased, Trevor Lee Brown, & Corporal in the Jamaica Defence Force,
died on the l7th Uetobur, 1988 zs a result of ianjuriss he raecelved in this zecident.
He was ummarried at the time of his death aud survived by his wother Lena Baker, -
his father Charles Brown four brothers and four sicters. At the time of his death
he was 24 years old. He had joined the Jamaics Usfence Force in 4April 1360
(45th April, 196U) =8 u private aud after recaiving two prowotious he was eclevated
to the rank of Corporal im 1%45. He‘had served oix years in the Jawaica Dafence
Force up to the tiue of his deatn; and hed si,ped on for a further period of
three years haviag done the senfor KOO upgradins; course in anticipaticn of uis
next prowction as fergeant.. He earned a salary of Pourteen Thousand Five Hundred
Dollars ($14,500.09) .a2. plus zn allowance of Qusz Thousand Two Hundred Dellars
($1,200.40) p.a. azking o totzl of Fifteen Thousand Scven Humdred Dollars ($15,760) p.a.

The plaiacifs Lena baker and Cherry Lee Hondram are executrices in the
Veceasea’s Estate. wLens Baker aged 54 years old is the the mother of the ueceasad,
Cherry Lee Nundraa is his sister. They seck ©o recover damages under the Fatal
accidents Act on pehalf of near relations and under the Law Reform (Miscellaneoug
Provisions} Act for the estate of the deceased.

DAMAGES UNDER THE FATAL ACCILUENTS aCT

a claim 1s mode on behalf of the near relations of the Jeceased i.e. his
mother Lena Baker; his sisters of tne full blood, Cheryl Nondram born the
25ch August, 195U, Christine Josephs born the Z4th July, 1958, Patsy brown born
the 7tn December: 1563 and Carol Brown born the 25th May, 15G7.

I aw not satisfied vy the evidence befora me that the deceased’d sisiers
eariler referred to were his dependants. They have each reached their mazjority
and all worxing. Therc is no evidence that they were in receipt of any benefit
from hiz and that his death deprived them of suech. In the circumstances I find
28 a fact that they were not dependants of the deceased. On the other hand however,
the evidence establisnes that his mother Lenc Baker iz such a dependant. It is

her evidence. ana which I accept that up to thz time of his death, she recoived
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as support frow hiwm z mounthly suw of 3300 ~ 5400, and I place an average of
Three hundred anc Fifty bollars ($350.00) per month.

It is reasonsble to assume that had the dJeceased lived and remained
in the ewploywent of the Jsmaica Vefence Forse, hoving qualified hiaself, he
would have received bils prowotion to tie rank of serypeant sometime in 1908,
given the rate of his previous prowmotions.

The pre-trial dependency in respect of Lena Baker will be calculatad
frow the date of the Jeath of the Jeceased to the dave of trial at a rate of
Three Hundred and Fifcy vollars ($355.0u) per wonth which amcunts to Fiftesn
Thousand Seven Hundred and Fifty dollars ($15,75u.4U0) {computed as follows:
47 wmouths x $350.0u3.

The next stei is to arrive at a wultiplier or the number of years

purciiase. ir. Jacksom hus urgec the court tc use a figure of 15 as the wuitiplicer.

In Jamaica Public Jervice Coupuay Limited ¥a3. Elsods Morgan SCCA No. 12/83

(unreported) the Court of appeal approved a multiplier of 14 as being appropriats
for tne deccases who was £3 yeoars old at the tiuse of his death.

In Godfrey vyer et al v. Gloria Stone SCCA Jo. 7/88 (unreported) a multiplier of

14 was considered appropriate by the Court of Appeal where the deccased at che
tiwe of his death was 24 years of age. I -adopt this figure as being reasonsble
and appropriate aud zpply it to the instunt cuse. The post-trial period is
calculatud by deducting the pre-trial period of & years frow the l4 years
uultiplier which auwounts to 10U years.

Based ou the evidence, I find that zot the date of trial the Jdeceased
would have Deenl promoted to the rank of sergeant and carning & net szlary of
Wineteen Thousand Une nundred and Seventy Five Dollars and Seventy Ceants (§15,175.70)
per annum. I would empect him to waintainm the upper end of his regular conteivutions
i.e, Four nundre: Uollsars ($4040.00) per wonth which amounts toe Four Thousand
Eight nundred Dollars .(84,38J0.00) per year. Uver the 10 years post-trial period,
the dependency would auuunt to Forty £ight Thousand Dollars. ($48,0G00.00). This
added to the pre~trisl dependency of Fifteen Thoussnd Seven Bundred anc Fifty
bollars {($15.750.0v) 1ocunts to 2 total of Sixty Three Thousaud Seven Humdred .
and Fifty wollars (03,750.090).

. DAMAGES UNUEK THE LAW sEFORs (sISCELLastQUS PrGVIZIONS) ACT

Iy Gudfrey Dyer ond verrick wyer v. Gluris Stome (Supra) Cawmpbell J.s.,

seis out The sieps to Do folluwed in assessing the loss wf future earnings for

the "lust years®.



Wolfe J. 1u the case of the Adedndstrutur uenersl for Jasaicz v.

Fitzroy vhoues et &l (Uhrepurfed) sumsarized i proceaurs as £ollows aad

whieh § cuopt.

1. Encertaia frow orecible evidencs toe met locoms o the
deceased &L Lhe dats of deaen.

L. WaoTe & velatively lun ic Lapsad betweun wats
of aueacn ;ﬁC erial of ti ei 20eAzwd’ s et
incoise b dafu of Crial st ve i oy reference

[
o the woet lucows Delny @2TR2G at o ice oi tricit by
persons in L correspunding positien o wulcn fhe ceteazsed
wiebt reasoucsiy geve attajmed.  The aversze of the net
iscome ot 1 an 2 1s csasidered $o L. Lo 4veras: annual
net docca. of the deceased £or toe: pre-trisi perlicd.

3. (a) Total vne capewuditures ar the vide of oot wilch sre
exelusivisy fucurret oy the decedasuu U ozlutald
lasell vosbondbly consistenc with Lxg stutus in iife.

(u) ad w0 {2} o porvion of the zoiunt livan. aupensssc 1ike
Tedt and eisetricaicy whaica wwler che ¥ lal sccilenty act
would how: w2nn tregted ag vnclly for th: benuiit of

h e
e copencdiis.

() Galeulaf @ tne tutal of (a) wua (B) s 2 percentape of
the xet incous at Cie dnte of de:th.

4. reguCe DL AViELL e del iCde fo. &ag o tae gre-trial
yrars oy vhe gerceatipe at (o The Tenaining balances
cunstibete lust &zrnings for theae Faars.,

5. repunted Zor tue post tris) yasvs. Bat

Guecive e ldvim., empuenses which ware
CodiIULan A5 & peroeniage i i wad ANcune at tne gute
cf ceatin frou ftag aversge net incesa tuey ore Jdeducted
froe the achuzi cofimabted incoue Lo the Jate of trial.
appliyin., Che asove priuciples. tos nol annual lncowe st
dote of leath ' = 31%2,735.50

crrived ot after statutory weduchicaos cf 344

MET @unbal locowe &l Jdace Of triza = 310,172.7¢
Toval = 531,911.%
AVErD w = $15,355.64

The evidezucs it oerutt of detzils woich wekes coaputation in resjgect
of expendicures uvrclusively ingurrso oy tae decsssen €0 walntais higself concisienc
with hLis otetus in tafe vory Jifficuls and indced rather spsculsiive. i

i 4 { 3 Ny 150, k" 3 & T e R o w7l
conventional cetiod used ia HArcls V. SngTess 0tors fdwifed 1.&, & MaTaeatichl

foruula was disapproved in Jamaics Pubiie Service Company Liwdted Ve Elssda nofypsn

{(Supra) wiere Cavey. J.u. said.~
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HTne experiencs in the United Kin dea bua plaeinly

led the courts £ adopt this methemstical foriwmia.
sut we are wot ceeliny with ¥ug izsh cowcitions in
thas jurisiictiou awl I would b2 sliow vatil wa nad

salned wote experieace in this fielc To zuopt &
formula wd to Ewlish condltdwue Sut wot yat
fested inm $he Jamaiesn media. W lsEve wo

statiscicai asccunularion of dute iu this ccuatey

to sacw wnet percewis e of salary or waies, Spend
ot thewselves, or fﬂr that watltay sertlen sarried
wen with ;muilibs. visdnly we nava not yat
Lrrives at o geruahtdfu to waich (ha COUrts way
TesoTh Ao 1S SU,.ested 1n the casu eited.”

The evigenc: in the lastaut case would not allow for tne formule

approved iu Godirey Uyer et al v, Gloria Steme {Supra) te be applied, there

oving 6o figures to worik wivh, It ds nere thoo a distinctivs hes to Ve urawWi.

Given Che perCeflio s wppiled 1R HAYTLS Ve Si lubs Viutors Lawitied (1943) 3 sER 301

aod our owa local judsiciis I an persuaded ©o usc 43% a8 hat parcenlige fim

Gecenasd would nave spent wxciusively on hins-1f Iven his status i ife.

Frow nis overLse act earnings of : $ 15,955,060
decuet 457 o= § 3,988.9v

Total sxpenditure = $ 3,%8u.9
Loss earaiiys For pre tricl yesrs = (315,955.50 - PE,¥586.90) 4 4 =
z’ -
511,960.70 = 4 = 351,566,450

Foat~trial coicul t.um

(519,175.70 - $3.90u.90) & 10 = ¢l3L, 8080y

Tocut lust caruldnes = $51,800.8u T 151,800,000 = $203,727 G

codes Lo this I awerd the swe ox Threze Thcusanu Dollars (33,005.00)

$oT 1loss Of exiwciituow wi 1life snd & further suw of Six Thougaus volloryg (§8.00

Srwd and Twelve Thousaud

for fumsral wxpenses usakin, o grand total of T hun
Seven Handred and Twenty seven OSullors und siaby Cents (§212,727.8G).
Finel jué.ment for zhe (lointifd is e follo@sou
Urder thp Fufcl accildeuls act - % 63,750.0J

Uouer toe nayw sefore (Llscuilouwuus Provisions)
ACE w 5212,747.63 ive

[Rterat ie owardes ou o0 200,00 at the rais of 34 por anaud fros Cus
4th by, 1936 tu the 17th Hovewber, 1950.

Custs o oo . roon o7 tuded.
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