IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 61/94

BEFCRE: THE HOW. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A.
. PHE 'HON. MR. JUSTICE. GORDON, J.&.

BETWEEN BANK OF JAMAICA DEFENDANT/APPELLANT,
AHND DEXTRA BAHK & TRUST CG. LTD. PLAINTIFF/RESPONDENT

Dr. Kemneth Rattray, 0.C.; David #airhead, g.C.
ana Douglas Leys for zpp=llans

Richard Mahfood, 0.C.: Dennis Goffe, Q.C. and
Miss Susan McGhie for respondznt

June 13, 14, 15, 16, 17 and July 25, 1994

CAREY, J.A.:

Cn March 11, 1993, the present rospondent, Dextre Bank
and Trust Co. Ltd. {DB), a Cayma.ian Bank, filad a writ against Bank
of Jemaica, cthe ciontral Bank of this country (BOJ), claiming th2 sum
of US$3M on a promissory nots datad January 20U, 1993, and intorest
therson. By an amondment o tho siavement of claim on Sapismber 30,
1993, 2 claim for conversion of its chegu:s was added to recover The
face value of the chsqus, that is, USS2.99%M. LAs well, there was an
alternative claim in that sum for moniss had and receivod. The
appwllant pur in a defence whereby, as to the original claim, 1t
averred that one of the sigaaturss on the promissory Lot was a
forgary &nd ohe othzr signatory wss not authorized teo sign the said
note on rts bohalf. Furthor, it plsaced that wias Caymanian Bank
“through iis nsgligence facilitated or caused the szid forgery snd
fraud Lo be perpetrated on DB." With respoct to the second claim, it
was plzaded ~hat BCOJ cnangod its position for ressons particularized
in the defsnce and further averred that it was a bona fide purchaser

for value without notice of any claim or interost by DB in the amcunt



claimed. The respondent duly filed a reply. Further and better
particulars were lodged by DB and interrogatories were administered
on @ither side. An order for speedy trial was obtained by DB and

confirmed on appeal to this court.

The matter came on for trial before Paul Harxison, J. on
June 6, 19%4. This was better than deliberate spsed: it was simply
breath-taking in light of the fact that the interlocutory stages
included a side swing through the Court of hppeal at the instance

of the appellant which had sought to have the order for speeg/;rlal

=

set aside. 1t then applisd for a stay of the proccoedings pending
criminal proceedings which it is alleged arose out of the same

order dated June 7,

o

. transaction and which had bgen instituted. By an

1394, the judge refused the application for stay.

The appeal is taken against the refusal. The application for

stay was/réqﬁested oﬁméhéREESEZEg thé% becauséwawéhe considerable
overlap between the instant case and criminal proceedings which had .
been initiated, the trial of the acticn then about to commence should
be halted, pending the completion c¢f those criminal proceedingsi_w?ge
essence cf Dr. Rattray's submission was that with respect to applica-

SIS ——

tions for stay where there was an overlap between concurrent civil

" and criminai procsesdings, ths fundamental consideration was public
policy in tho adwinistration of craiminal Jjustice. In £Xerclsing 1ts/
discretion, the court must take into account all relevant factors and
was not to k. graostricted by the fac: that & defendant in the civil
case was not a party =zZo the criminal proceedings. As illustrations

of relevant factors, ae urgoed that the hearing of the civil case

]
3

could give zise to adverse publicity to the prejudice of the defendants
in the criminal trial. The shutting out of evidence which would other-—
wise be aveilable tc BOJ bacause of che rule of confidentiality after a
criminal trial, constitutes a prajudice to BOJ in the present civil

proceadings. Further, it was said that there was a possibility of &



(8}

miscarriage of justice in the craiminal trial by reason of tha pricr
civil proczedings becauss of the opportunitics for fabricaction of

avidence or intarfercnce with withasses in the criminal proceadings.

These argum:nts wore prosented against & background of facts

containzd in two affidavits of Randelph Dandy, the principal isgal
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cificer on th tne first affidavit, the following

facts emerge:

{1} the issue of an 2lleged loan which
tock the form of a chegue for
USs2.9M is the subject of & fraud,
is a live issug;

{(11) there is & repori thai
Baockford was arrestad
for fraud in respect

— promissory noté {(which will nct be

on issue in the civil crial) because

the raspondents have intimataed that
claim wx1ll no longnar be pursued:;

{izx} as a result of reports made by BOJ
Lo the police, i1nvestigaiicons ware
initiated, warrants havs: bssn Issued
for th:z arrsest of two othex persous,
viz. John Wildish and Michael Phillips;
{(iv) pclics investigztions disclose that
a substantial part of Jamaican dollar,
procecds of DE's chegue, was lodgad

to the account of Troy
dollaxr chegues issuec
payment for DE's chegue and drawn by
Richard Jonas and Wycliffs Mitchell on
+heir nccounts in BOJ were lodged to the
~ accounts of Michael Phillips and John
wildish.'
ridavit adds oo significant fact. Some gensradl comments

The second af

can bz made st this stage with respect to ths contants of thosa
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affidavits. whotever may be the charges in respoct of which we
have been issucd for the arrest of John Wildish and Michasl Phillips,
and which lad to the arrest of Orville Beckford, this court has not |
been made privy to cthem., The narure of the prejudice Lo tiem as
defendants which might be caused by adversa publiciiy is unkncwn.
Certainly, no complaint in this regard is being made in the affidavit
by any of those defendants. Nothing in the affidavit provides any
basis whatsoevar for asserting that the opportunities for fabricating

of evidence or interisrence with witnesses exists: that is the mersst
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it might be helpful at whls scags if

-

staved the law

applicabls to the matter before the court. I can conveniently

W

begin with Smith v. Sesiwyn (iy14-15) All E.R. Rep. 229.

13
-

Swinfen Eady, L.J. at page 232 said this:

the law of England, where
on the civil rlghxs of an ‘
circumsitances which constitu
cannot be made the foundation
at the suit of the person luj red against tho
person who inflicted thc injuries until the larter
has besn pregacuicd oY & r&as@n;bl@ zxcuss shown
for his non-prousacution.”

"7+ is now well sstablished tha
i
3

He

¢

‘elied on dicta dating back Lo 1327 in Song V. Marsh {(1827]

5 B & C 551 by Lord Teanterden and by Cockburn, €.J. in Wells v.

Abrazhams {(1527) L.R. 7 Q.B. AL psgs 557 whe saad:

b

®No doubt it has bosn long cstabll 3

law of England that where an eagtvia nts

+p =n infringement of whe cavil rights of &n
individual, and ax the sams time Lo & felonious
wrong, the civil romaedy - that is, the right

of radress by acticn - 1is suspepded until the
parkty 1Iflch1ng thoe injury has boen prosecuie ed."

it this =arly stagz of the dsvelopment of +he principls, it Seoms

+ rhe victim of the
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was the duvy of the victim of = folonious act Lo pPrescCute the
cffonder bofors seeking rodrass DY civil acticn. Sce Wells v.

Abrahams(supra). Thc applicanv for chne stay in Smith V. Selwyn

{suprs), itshould ba noted, was the defendant who had not boon
charged for the rape OF atfompted rape of rhe plainziff in the
sction. & stay was granted. Tae basis on which i1t was granted

was that the right to maintain action 1S suspen ded until che

of fender has been prosacuted or & zasonable excuse proffered



for the failure to pr
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The rule statad in Smith v. Selwyn (supra) was coafined
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10ts which conscituted & folony and alse amcunt<d o a

ort. It did not ambrace circumstancoss which amounted to &

t7

misdemesanour. Sef Carlisle v. Oxx (1917) Z 1.R. 534; Fissington

v. Hutchinson (1866) L.T. 3%0¢. The distinction between foloniss

and misdemeanours hes boon abolished in Buglznd, but the rule in

tn

Smith v. Selwyn nonethelcss remains os roformulated in Jefferson

Ltd. v. Bhetcha (1879) 2 211 E.R. 1108 where it was held that

[uH

thza court controlling the procaadings in & civil acviom had

discretion undor soection 41 of the Suprams Court of Judicature

Py

{(Consolidation) Act 1925 (o stay the procuocdings if 1t appearsed
te the court that the justice botwesn the partiss so roguired
having regard to concurront craminal procacdings arising cut

of the sams subject matter. The situaticon in some sLates in

Australia where there yet remains thoe distinction as is tho ¢

of the matter and ignors tie distimecricon &g buing of no

significance. In this country, wihore the distinccicn has only

i

historical inter=ast and no practical significancs, I would
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suggest that a court in coasiderin
where thore ars cohcuirent criminal procezdings should likewise

ignore wncirely thi categorization of falonizs and misdemaancurs.
T would state the rule thus - the court in the excrcise of ins

inherent jurisdiction to contrcl its own procoadings is roeguired

3
J

balance justice botween the partics, taking account of all relavant

facrors., wWhat must not be lost signt of is, uhnt it 1is the

justice batusen the parties in whe civil action which is boing

balanced and ths onus is on tho defandant (who secks thoe stay) to

show that =he plaintiff's cvight co have its claim carcid

interfered with., S0 Jefferson Lid. v. Bhetcha (supra) at p. L113. .1
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that bz righu, then the intcrssis of the defondants in a crimanal

case, whe arc not partinss Lo tha civil action, cannGiy, 1R My VioW,

A number of casas wore citod both from England and
Australia, which mado it clear that the doefendant has to show a roa
risk of injustice to him in the criminal wrial. Thoos defandant in

such circumstances can proparly domonstrats: that his interast

may be prejudicad in the criminal trial by a prioxr hearing of the

English casv of Croft Bros. (CV) Lid. v. Evden & Anor. Court of

Appeal {Civil pividson) Ocitcbhbaer 7, 1S%te, ihe appeal was from tho

w

~afusal ©o grant an adjournment in civil procoodings which covered

the same matters or pars of the fams matiois ik & Criminal Casd

against the defeondants. Tho action was oo rzceover A£140,000 which

it was allagad
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defondant, had stolen from the plainitiff company over a protractad

period. The argument before the judgs was that they should net
be requiraed to dafend 2 civil action whicl

disclosc their acofence to criminsl proceedings which woare to be

the nature of the defence. The Court of hppeal rafused ©o interfere.

Parker, L.J., with wheom Hourse and Balcombe, L.L.J. agread, salid

wiy, Millar raightly concedes that although
to do so would deprive him of some tacuical
advar ﬁag@ in tho criminal QIOC‘fliﬂgS ﬁr

that, if h2 5 said that

discloscd whers it i
this meonsy camg from if not from the compan
it would enable that stary w0 bo investigate
in advancs. But I can §ze no iajustice in
rhat snd the Court of Appeal in Jefferscp Ltd. V.
Bhetcha (1979%) 2 All E.R. 1108, (1973) 1 W.L.R.
®98, madc it parfectliy plain thai, foxr an
adjournment to ba g“;mLNJ or for leave to defend
~o bz given, & real xisk of injustice must be
shown,"”

{ Emphasis supplied)



It is to be noied that the dofendants in char casc could legitimately
argue that their defence at the criminal triasl might be preijudiced
by its premacurs disclosure at the civil piocaedings. The court

held that there would be no injustice t¢o vhom 2t the craminal trial.,
That I put forward no heretical view is exemplificea in Jefferson

Ltd. v. Bhetcha {(supra) at pags 1113

into
important
danger of

o
0

0

¢

£

y

r
-

/
oo
5 os
£
bt
vt
5ok

o]
Yot 8 D fy

facuery 1s wheth

the causing of in iminal
proceedings. The % no doubt
there are - where 1 should

be cxercised. In my view it wou
and undesirables to sittompt Lo defi
ebsuract what are tho relevant fachors

By way of oxampls, a rele ant tactor tall-
ing in favour of . ; 1

the fact that the civ¢l dCt7Oﬁp or sSome
step in it, would be likzly o obtain such
publicity as might sensibly boe =xpocted to
reach, and tc influence, purscens wihc would
or might Do jJjurcors in criminal procaedings
It may boe thaw, 1£ the criminal procas
ware likely to be heard in & vary short
time (such as was tho fact in the Wondex
Heat case in the Victoria Supromc Courit) it
would be fair and sensible to postpono thu
hearing of the civil action. It might bo
that it could be shown, or inforred, that
thirs was some rzal - not merely national -
danger that the disclosurce of 1

d be Wrong

tha defences
in the civil action would, or might, lzad
Lo a4 porteantial miscarriage of justice in
tha criminal procecdings, by, for sxample,
enabling pr05ﬂ~uﬁiar witnesswes to proepare
a fabricaticn of evidencs ¢r by leading
Tt imterfﬂrQHCu with witnessogs or in some
cther way.”

That statomsit, in "ay visw, complately destroys the avgument davelopad

,

by Dr. Rattray, Q.C. that & real danger of causing injustice extonds

to perscons wio are parvies to the c¢ivil action althougn they are

1

not defendaits ia criminal chargaes. Eee also Guinsss PLC v. Saunders

L

& Ors. (unvwported) Court of kppeal (Civil Division) Octeber 17, 1586

to the like 2ffcct. In Jefferson Lid. v. Bhetcha (suprs), the

: prajudice ©o him, and in

Guiness PLC v. Saunders & Ors. (supra) the principle involved was
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thage cases wers tho grounds put forward, cither speculative or



academics mnmaterial was put before the court fto enabla il ©o

L&

cXercisa its discratien. Support for whis approach i

n’l

avident

in the woxds of Kelly, J. in Watesrhouse and Ors. v. hustralian

broadcasting Corporation (unrsoportad) Suprame Court Austcralia

Capital Territory, March v, 1937.

W25, I think &
appliczticns 3
on thie balance
foundation has . beas
proci bascd on

plaintiffs or any cne or

rzasconably be expacted to intzrfert or taﬂp&I
with witnisses or potential wiknlssas.

Tnat proof having beon furaishc&v evidanca
mighit than bo roceived of any acks or aeclara-
tions of any one or more of thn plainciffs
tending o establish i ance of tonat

interfercncos or tampering. Thoerost
might be ruceived of incidents or. ste
whaether i1nnocenit or nct oo thol &
night rzascnably be consid L
prove that the parties to tho Ciga
guasticn might saeek so fto interfarc

Heither the appellant nor DB, wio are tio only parciass to
the action, are invelved in criminal procowdings. There is an

allugation of forgaery of & promissory ncite by paerscns who aro

the issue of forgory is noe leongar a live ong, as we ware advisaed
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in the course of tne p

B

the criminal trizl should be completad before dispesal of the

civil cass, really disappears. There weuld be no civil mattsrs
overlapping the criminal matters but I do not wish to rest the
ccision in this case on such a base. Thael route cartainly was

not opzn to Paul Harxison, J.

This brings me then to anothor argument urgsd upon us by

Dr. Rattray. 0.C. H: submitited that thoro was a seriocus prejudice

o

to BOJ if the civil prococedings wey< heard boforce the complzcion

of the criminsal trial. In amplificaticn he said that evidances



which would suppo

L

at the civil trial afrer the completion of the crimiunal casc on
cha footimg itihiat such evidenct would only b available because
would have alresndy come into thoe public domain. 4Lt iz altogeth
unnocassary for me to comsider whother Order 24 x. 14a of RSC (U
arc applicable in this jurisdiction z#s Dr. Rattray, . C.
The ruls states:

"14A. ARy underiteking, wih

implicd, not Zo ust a docum
purpeses other than those of

in which it is <i ad &
apply to such documsin

road to or by the Cou

opan Court, unlsss tha Coul
reasons has othorwisa ovdared on

ﬂpplLkalOﬁ of

wirom the documonc bz2longs.”

i suspect that it is because learned counscel did not have a deal of
faith in this argumont that he essaysd to maintain that so long as
it could be shown that there was potential injustics in rolation o
the cond of civil procesdingz, if they wors ha2ard in advance of
the criminal procecdings, & stay should bo granted  But he did aot
cite any authority in peoint or provide any basis for so concluding
frem any principle he advanced. IR no Case whiclh has boen ciited 1o
us, was it suggmstad that 2 stay could be ocbiained so zs to assist
a defendant in the civil action (mot being a acfendant in CoOnCuUrrant
criminal procsedings) to chtaln fvVidancs €O suppert a defence to the
civil action.

Dr. Ravtray concended for a wider basis for the granting of
stays. He¢ said that the wider basis was tho public peolicy rules that

over civil remedices. He velizd

public justica

only ba proparly adduce

contends.

on Watrerhouse and Ors. v. Austrzlia proadcasting Coxrporation |

P.T. Garuda iIndonesia Ltd. v. Grellman {unreportad
of australia, February lo,

5

i

ff .

sderal Courtc

1994, and Polly Peck International PLC v.

Nadir (unrepcoriced) Chancary Division, Februsry o,
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With rezspect ©o the Garuda casa, 1% 1s plain that the court

1

723 not invoking a wider basis for the grant of a stay. Lockhart, J.

his:

et

said

"There ax s sgibilit:
origin of callad rulag
View, an ana 1y518 of thoe casas =stab
that thae more probable fcundaticn is
i
c
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ground of public pclicy cnunciztod
cascs that i1t is a rule calculaced
offendors to justice (Master v. Miller
TR 320 por Buller, J.); & rule intends

casure thait, until thoe VlﬂdLthl@ﬂ of
criminal law is complets, any Civ
should not be s2atitled to proce:d
upon the faelony.”

"«(‘
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Iin my view, thaio dictum adds noThing different to the well-known

2.

falony-tort rule. Tho Polly Peck casa concarn2d An aCction brought

by the plaintiff company for alleged frauduloent broachos of duty

by the defandant. The stay was sought by the defendant at the
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grant a stay holding, inter alia, that thers was BS real chance of

causing injustice in the criminal progeedings. In that case, both

parties were invelvad in concurrent criminsl and civil procondings.
to widcer basis for the grant of a stay was articulated by the

court but it mads orders to protoct the defendant's intsrest in the
form of undertakings not to disclese to third partiss' materials
providaed by tha defendent otherwiss than for the purposas of the
sction and other cualificarious raestricting the availlability and

use of the meterials. wWith rsspoct to Watexrhouse, the defeadant

applied for stay of this action for defzmation brought by four

1 wo of vhe plaintiffs had laid informaticns charging

3

intiffs.

L

yel

the exacutive producer of tho show and 2 rRPOLLar Working on thz

programme for publishing defamatory mattol of zach cf those Lwo
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plaintiffs. Kelly, J. in tha cours=s Gf his judgemant,

fcllows:

»12. During ths course oF tha me%:ing it
becam: cbvious chat the 1 bas for the

LN
applicaf'zn was the cance.a of nu Corpora
tion that durin o of intcrlocutory
steps in tho actions against It material
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would come te the attentien of thy pla
which would =nable chem to idantify r:
cnough the nemes of wituesses Lo the matr
alieged in the segment. The i
concernad lest the plaintifis
zt lecast, having such knowladgs, mig
action to intvarfere or t»upz' by
or to provent or inhibit cham from
avidencz in the Cilnxﬂﬂl pracg@f'
tha result that ol
mignt be unable froez 1] o caniuct eheds
gafoncs,
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13. it was said, as I u . od the
argumzni. put on bchalf of 1%, that tha

corporation was sc deeply anu intimately
concernad with the matters which would be
canvassed in che coriminal defamation procaed-
ings that in «ffact 1Ts intoerests Wwarl AS

cno with those of Mr. Manning and Mr. Jones.
Accordingly, so it was said, it was in ti
interasts of justice that che civil proceedings
which might mal availlable Lo the plaintiffs
such matarizl as chat indicated sbove should

be stayad toe ensure that Messrs M““Wlng and
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Jonus might properly put thaiy case bofors
the Local Court and, should that be nocessary

in duc coursae, befors the court wihl ci tried
ny indictment which might bt prese od agaiunst

:1thar of the

v

r\

14. 1t is clear that the stays sought by the

corporation arc scught on a basis for their

granting much widaer than has 2ver been uscd in
a ha

-
respact ¢f such stay bufore. That fact
would nct, in my opinion, 1in a Propor Case,
inhibit the grant of such a stay nor would
the fact that the stay would operats in aid

of +the interests of justh‘ in respocit of
riminal procecdings bsing brought in anothar
Jurisdicticn altogether in InsSpact of pcrsons
who 2rs not tho same as the Dporson sSesXing
the stay. Naturally, tho ma cing of such an
dar shcould be approached with very greau

"h

The widey basis to which the loarnsd judge was referring appoars o

H

Bt the pesition with respaco TO tha instant cso is entirely
differsnt. BOJ's interest is not at cone with the defoendants® in
rhe criminel prosccution invelving Wildisn, Phillips or Beckford.

In a1l ths cases which I have reviewed, the parties s2eking stay

efendants i1n the criminal procaedings, oOX have a causal



connaciion with the defendant in the criminal case, as iypical in

.

Waterhouse. I am voinforcsd in this viow by the cbsarvations of

Lockhart, J. in P.T. Garuda Indonesia Ltd. v. Grellman (suprz)
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whners he s8aid

Ey

Tt must be cleer that bafore a stay is
reé auca the plaintiff's cas? is in I

sad upon the commlgsjﬁm by the defan
vhe criminal act.
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in my judgmant, thorce is no rule which ordains that any person not

('5‘

a party to Or having a causadi connaction with the defondants in a

3

criminal casc can seck 2 stay on the ground that the civil action
in which he is, of courss, = party should ba stayad becnuse thars

are criminal procsadiangs arising from facts which ovarlap tha civil

CAB,

The learncd judge in thoe instant CAse gave a considered
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afendant in the instant. Casdy,

efendant has noi bne chown to ko in danger
of zmy risk of prejudice as 2 Dofendant in
any suksaguant CKLmLﬁdl pPTOS2CULLICn. This
broad view contendad fox would result in an
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envisaged oy the law.
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‘meESenger sintiff?, Wildish and
Phiillips. nas nov shown that it
would, nox prﬂjudicm4 by any
subsaguent criminal QAQsecu:lon. Neither
Wildish, Phillips gor Beckford is a Defendant
in vhe instant case.”

in my opinion, the iearned judge was correct in stating his apprcach

+o the matter in the wWay set oub; it accords with the law, It aas
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the appeal should be dismissed.
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The fivet comment I make is ths: Di. Ratctray's submissions
are supported nelither in principle ucy by any decided autnoritises.
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GORDOH J A

I have read the draft judgment of Carey J A and I concur
in his treatment of the submissions made. I wish to add a brierf
comment.

The appellant, the Bank of Jamaica sought in this appeal
a reversal of the order made by Harrison J in exercise of his
discretion, dismissing the application of the appellants for a
stay of proceedings in the action. The authorities cited by
Dr. Rattray in support of his contention all indicate that
consideration of an application for a stay will be entertained
in cases where theve is the likelihood of prejudice to the

defendant in parallel criminal proceedings if the civil case

should pe tried first. The application must be mace by or on

~

behalf of the defendant or potential defendant in the criminal
action.

The Bank of Jamaica was not the defendant nor a potential
defendant in the criminal action and there was no support for
Dr. Rattray's proposition that the stay was Gesirable on the
basis of public policy. The Bank of Jamaica is the Central Bank
and on the available evidence likely to De associated with the
prosecution of the criminal case. There was no guestion of
prejudice to them by premature disclosure of evidence.

The appellants failed to show that the exercise of the

E LA

trial juacz's discreticn was flawed




