:1r THE COURT OF APPEAL

";'ff;SUPREME COURT CIVIL APPEAL & 54/85,:]je<-f-~““ |

fVCQRsJ~VTHejﬁ0n e, Justice Carey, J.A.
Coe s The HonMe s Justice Campbe |1, JvA. o
s The Hon,_Mr JusTuce Downer, J A (Ao >

U BETWEEN . f,eBANK oF NOVA SCOT!A (JANAICA) LTD ::%AP?EELANfSHQefi:*ﬁF::”.

AND ."=Lfi?* sANDREw BROWM -Tfjf::t;;;gfff¢f,{. RESPOMDENTL;}j;ffj;j-'

-'is. Leo»Rhynie, Q C., and E P, DeLlsser for Appe!lanfs 5Tf-ﬁfe.;ﬁz-:

'ef; J w “Kirtew, Q C for ReSponden+ fﬂ'

29+h 30+h Aprll st May & o
19+h June, 1987 f"' '

UCAREY, J.A:

-"Mr;'AhdreW:Browh a. copra manufacfurer carrled on hIS bus:ness ﬁ_-;'”""

-fa,near PorT Moranf an The parlsh of ST Thomas.. Assum;ng +ha+ he is S*'ll

f:ai;ve he mus? by now be weil over. EOO years old Marsh J ‘in The Cour+ fff-“ﬂ-"”

,-eepelow Sa!d Tha+ The responden+ wouid have been ?GO Vears ojd ln ?he yearﬁfeV"' S

:  e“he gave Judgmen+ | 1984 buf more lmporfanfiy, he descr:bed nlm |n

ffhese Terms---”nan of ;nner sTrengfh s?ronq charac?er f:rm conducf._.l

.'zewas amazed aT hss s+reng?h and %he force w;?h wh:ch he gave ﬁis ev:dence,_;ﬁqe‘ff”

In aﬂ ac?:on flled by hlm as Iong aao as December 1978 he

o Fectaimed agasnsf The appe!tan?s (+he Bank) The sum of “83 110409 whcch

"Q}represenfed The Tofal of a nuwber of cheques drawn ln hts favour ever a

'”'3f.fperlod of Tlme and whlch he had aereed wrfh The Bank shouid be used +o ejgifl'*




i

reduco a Ioan w:Th ?hem, and The baiance Iodaed To hlS sav;ngs accoun? :7;

-:buT whlch The Bank conver?ed by todg:ng The cheques To an accoun+ wnThEiEF '”

'  $Hem o%her Than h!s. _.;"

A hlS s+a+emen+ of c!alm, helpleaded (so far as is ma+eraai)f

. as foiiowsu

' g 3.

The PLAINTIFE in the month of Decerber 1975 obtafned

©aloan of: FI“TEEN THOUSAND -FOUR HUNDRED -AND TWENTY

;”?;DGLLARS €5 15 440 00) ‘which’ inciuded inferest at the™
- rate of 94% per annum and costs of loan The. detaiis’

e
o Lo

- whereof ‘ars set out in'a Mortgags by The PLAINT!FF Fo'- S
- +he DEFENDANT fo which the PLAINTIFF will at the
“-;hearlng of Th;c acfton refer ThtS Honourable Lourf

o The PLAINTIFF arraniged with the Officers of the
‘:ﬁDefendan+?s Bark dealing with’ “the matter at the

“Morant Bay Branch “that atl: cheques payabiu fo him S
“by +he “Coconut Industry Board would be lodged to his.
account in The' sald ‘Bank’ at: Moranf Bay” sforesaid and

-'+he szid ‘Bank was to deduct the guarterly payments “' : L
- under the' aforesaid Morfgage fron the' amounfs !odged S
coas aforesald - O SRR

.7The PLA!NTIFF has pr:or +o and s;nce The daTe of fhe
. eforesaid Morfoagu lodged With the 'DEFENDANT 's Bank - B
slatiits Morant Bay: Branch aforesaid & numbef of che ques_;.'

Ldrawn by the  Coconu¥ industry Board in favour of “the

‘Plaintiff which wére crossed and all these said cheques :f, R

- were lodged by the Plaintiff at the Morant Bay’ Branch -

'.3¢of Th@ Defendan%“s Ecnk for +he purposes aforbsaid

.wahe Defﬁndan? w;?ﬁou* The auThorlTy"of The Pia:n;:ff E
“ fcred ited The: amounfs ofia. numbsr of: “the afcresaid

hogques menfloned in Daragraph 6 hereof to" d!fferenf

J’accounTs in ?he name ‘of ‘CLARENCE "BROWN :and ‘such
LEccounts ware: ‘numberad: 962710, 973~ 14 and 101»539

'respecflvely and the Bank refuses to give: Informaxson-g

gsto the: tdenfify of *he said CLARENCE BROWN -or why

- hersotfitotal

P

- 3AND The Plasnthf cla:ms

“QfThe amounts of the. said chques were paid or Iodaed
ey To The accoun?s gforosa = . . S

I ?he prﬂmzses The Dufendanfs have cohvcrfed The said
cheques Fo- Thcsr ‘OWh use and- wroncfuliy deprived the

. Plaintff of the bcpe-whnreby the Plaintiff has sa*fered'.]j
'=1damage.- : . R S s o

Alferna+|veiy 'he sald sums seT ouT in paragraph Bl
g 583, 119 69 ars payabie Fo'the Pla:nfnff'-_
“by the Dofbndqn% as mofieys had and. recelved by the 00

' -%]Qefendan+ +o fhe Plalnflff*s use

$83 119 69




“0{p) “Interest &t such rate and for such period
ds the Court 11 ;Ts d[screfion ahal! Thiﬂk
Fits e o s 5

(c) An accoun?
(d)" An injunction restraining the Defendant 'whether
© .- by himself or by his servants, agents or any of
them or otherwise from sffecting 2 sale of the
said mortgaged property pending the final
-defermtnafnon of +hts acfzon s
"’;'(e5T Such fur*her end ofher reilcf ‘as may be JUST
5(fji Cosfs “.- }f r -
The Bank?ih;Tfé défence'averre& thus:
3. In=énswérat6.paragréph 3:of +He~SfaTemehTr6ffCIaim the
. Defendant . says that on the:3rd.day of March, 1976 a
Joan;wasvmade_fo the Plaintiff Clarence Brown and

JQ{inéz*Brown_The-said;Joan¢being,made up as follows:

. Amount loaned . . . ... . $12,000.00

Interest 3,420.00°
Amoun+ of No?e S ' $15,420,00

J”;4;i rThu Defendanf adm;fa Tha? +he rea! esfafe menfloned
v o inoparagraph 4. of the Sfafemenf of Claim was. part
« of The: securlfy g;vgn by ?he oarf:es to-effect the
loan.;- . o i,

2. The Defendanf dcnees Thaf +here was any arrangemenf
. seither oral or.in writing between the plaintiff and
- -any-officer of. the Defendant’s Company as stated in
cerparagraph-5oof the Statement: of_Ctalm. .The -promissory
“nete-signed by The parties o the loan:stated that the
- loan-should be repatd at $430.00 monthly for:35 con-
,w9ucuT1ve mon?hs and $37O OO on:the 36Th-month.

r6a:~:The Defdndanf in answer To paragraph 6 repea?s the
" allegation in paragraph 3 of.the Defence that the loan
was made on the 3rd March, ' 1976. Further the Defendant
.+ makes.nc admission To .The varlous paymen+ made purportedly
-~To:the. ann accounT - . : i

: 7. Paragraph ? of ?he S+a+emen+ of C!alm is. denled

t1. . The Defendant denies that it conwerted any.cheques as
“allvgcd or. dppr|ved “the PlainT:ff of same.-g. i

12;r'.The Defbndanf denlcs +ha+ r+ has ?he LSUM; aileged o any
sum for the oenefuT of .the Plaintiff. &

The acticn which began before Marsh, J., on 17+h November, ]983 was

comp leted on 23rd February, 1984 when the judge held that ?hp responden+‘



fCephas, fhaf he obfaln a ioan from The Bank He affended on Tho_f ;

.clalm succeeded and gave Judgmenf accordingiy

55: Apar+ from The pl?lnfiff who gave ev;dedce :n proof of h|s

.casc, a W|fness from The Coconu+ indusfry Board was cal[ed +o +es+afy
f'abouf cheques payable To The rcsponden? by Tho Board in suppor? of
:f!TS case The Bank on ?he oTher hand produced 'number of documenfs

',*whach wWere exp[alned by Bank personnei .none of The off:cers who

had piayed any rolc whafever i fhe +ransac+|on whsch gav» r;se ?o The

]'!tflgafton in The carcumsfanccs Mr. Leo—Rhynle was promDTed To
'lnrlmafe ?o us Thaf +he appe!lanf was. rciyang on: +he pr;nCIple Thaf fhls
_:Cour+ was |n as good posxflon as nc !earned Judge below’ To draw ""“.
'-._'tnferﬂrces from pramary facTs,_and he sa;d Thaf tf +hosc facfs wero
.analysed The Cour+ would be drlven To conciude fhaf There was no. eVI—co f.' B
| __Hdence of COHV@FS]OH and Thaf The verdtc? in: The plaanTnff s favour wos..
;unreasonable,: ThaT renders :T |ncumben+ on me To exam;nc The facfs |n

-.~;sone de+a|!

According +o Mr Brown he was mlnded +o purchase a plof of

'"_-fappel!anT?S-Bank He was accompan;ed There by Cephas f1 %he coursedof
cfhc dlSCUSSlOﬂS wit h *he Bank hc |ndica+ed ThaT fhe dobT would b°;_'..
'.'-cleared from The proceeds of chcques whzch he woutd ferIVe each monfh
'dfrom The Coconu+ IndusTry Board Hw also requesfed fhaf fhc balance_:;;df-d'
.'should be credlfed o hls sdv:ngs ccounT W!Th ?he Bank Hf sxgned somo :
' fdocumen+s on Tha+ day and rndeed was fho only onc To do so.f Subsequenf!y,'_o
:he deposuTed reglsfered TiTIes as addod securifv :n respeCT of The foan |
_fHe de{avcred The documenfs Through Cephas.n The cheques were Iodgec To Thed;'d”
E tBank by hls son He nevur however» au+hor|sed anyone To Slgn Tne |
;{¥Coconuf lndus*ry Board“s chequcs nor did hb-hlmse[f cndorse any of Theme_f?
:;lndeed sn The course of has exananaflon fn—chlef he was inv1+ed +o
'..“afflx hfS sngnafure whach he d!d fhree T|mes, and The documen+ beartng

' dqhts fhree sngnafures was admaf?cd 1n ev:drncee“ The record of paymen+




card was put in by consent.. That:bank document shows Clarence Brown, .
Andrewiﬁtqwn~and inez Browﬁ és;The debtors with respect to the. loan which
The reSponden¢{acknow!edged;hefhad*borrowed,._Buf-he made a.most
asTonishingfsfaTemenT.regarding-fhaf.documenf, He deniedvknowing.eifher |
Clarencggprn4neza8rbwn-and stafed.cafegoricalty that. he was énTireiy-
ignorant as. to how either name came to-be-there.. He also said in.evidence
That Cephasrwas-noT_called.Clarence, He had heard that .Cephas had a

wife whose.name he was-ne¢.awargmofo~.0n“fhe cccasions he had ssen her,.

they exchanged only a "how-de-do.”

i is interésting o note that the applicetion for the Scotia:

Plan loan shows a "Clarence Cephas Brown™. 1+ is,'l-fhinkQVCIear'frbm
The'reSpOhdeﬁf’s“?ésTdeny'fhaf”Clarence or Céphas;'The'reééoﬁdenf’sfédh
received the cheques and lodged them to his own accOun+;-e$dorsing'h?s*3
father?s name on them. The savings account which the reépondenf'had-wifh
the Bank, was in his name and also that of a grand-caughter. The 'savings
book itself had ‘been kept &t the respondent’s home but in 1976 it was
taken away by Cephas. “A Rew book was subssquently issued to him. Cephas,
he said, had, without his authority, ‘deslt with his cheques against his-
interest.

o Thevleafhed"judge'whdfas {jhave already stated was more Than
impressed With This unusus! centenarian, found that he was gui [ty of
"a mere excess of language™; when he said he knew no Clerence Brown, -
because as an irate father, hé had been compelléed to +he view, thet his
*scn'WéS”é'fraifor.'_Fhis'find?ng by the learned judge'is,fiﬁ'my view,
fatal fo the submission of Mr, Leo<Rhynie that *he direct evidence of
- 'the respondent was unreliable. The respondent had maihfainea=+ha+ ot al1
material times, he had a saV?nQSVECCoﬂh% with the Bank and its officers
had steadfastly mainfained throughout +the trial that that was not the case.
In the event, however, .lsarned counsal, upon instructions recéived at the
eh&”c%'+hé“heafing“c+ the appeal, candidly adViéed:JS"Thé+qi+'Was the -

fact that the respondent had a savings account with the Bank/1969. "It is



g

-rightgfo no+e3+ha+'a1+hough +he !carned Judge was depr:ved of Th;s;;g_]fg
Vevidehcegrhe never+hetess aCCcpfed ?he word of fhe responden+ anc 1+ ._;*.

'b:s now. mantfesf fha+ he was perfec+iy correc+ in. do:ng so¢; ;bfjjf'bn.

' The-Bahk proeuced ?hcnr records To show Tha? a Scofla Plan

'.ann Qas nade +o Ciarenre Brown Andrew Brown and Inez Brown, w1?h The”:'H
efirs| namad bcnno fhe pllncrpol borrower a v:ew whxch ?he Ieorncd Judgo.rb_erf
.'rcorrecfly, as I Th:hk dlsmisScd 25 rldtculous,_ Tbe chequesg 38 1n all
ewhlch were Teneered, showed Tha? fbey were crOSSed in +he ueuai way

f7"& Co." and wero payable To +he respondenf OnL o*c The Bank?s w1+nesses -

_'John Gascombe explalned The sysfen as reSpecfs !oan,; Buf alfhough he""'

";knew ?h [oan accoun+ of Cfarencc Brown, Andrew Brown and lncz Browns allr_-'

Tof mhom were pcrsonaliy known To ha be:was nof lnvoived ln The nego-: e

":Tea?[ons W|fh Tnem bu? occame concerneH WITh The accounf when :T became.r:""

“-”nonucurrenf" in February ¥978 Hc sfafed Thaf af fhere had becn an

f arrangemcn+ for debu%xng Th loan accounT and Fodg:ng The balance rn

T.Andrew Brown s savungs accounf The cheque would be drawn an favour of
..rifho Bank for accounf Andrew Brown The cheques wh:ch were.Tendered were;;Tc*

}.'buf for ong, pald |nTo Clarence BrOWﬁ g accounT A!l Thc cheques borc b_f

fendorsemen?s apparenfly by Androw Brown and C!arence Brown The-w;fnessa:"

'7'said +haf Andrew Brown had no Savnngs accounf WITh +he Bank

Tha+ m|s?aken v1ew would doubfiess cotour hlS evadence when

he’ expialncd The vertous documenfs {+ shou!d be nofed TbaT he was aIso ";r.ﬁ-“
".fﬂﬁ? able +o spcak To fhe genuineness of fhe endorsemenfs on_fhe cheques
'.”for he’ had never seen ei?her Andrew or hIS son Clarence s;gr Their names,f'_:

'_3fThls wnfness gave Some suppor+ +o The resoondenf?s ev:dence +ha+ *he

arrangencnf was for h:s cheques TO be lodgea +o hES accounf and used To

'7-se1+2e +he debf because on ﬂne of .hc Bank’s dOCUmenTs vrz ,_e 1edger jf
' cani s+ bore lnknwrlffen nofe ~'*sfand1ng order b thCh he cxplaaned

'could be uscd where The cus?omer had a sav;ngs accoun?

The o+her WITness on behaif of The Bank was a Mary Narczsse

_“who was' emphaflc Tha* Tha responden+ had no sav:ngs accounT erh The Bankif




But she Qes emphéfieeily mistaken in that reéard and | for ore am not
able to see hew”ﬁer'opihien as to {ﬁe Bank's records, coloured by that
error, can be at all reliable.. The fearned judge was pof impressed.

I would not diéégree; and he was:ih~éebe?fer posi?iee Te;aesees her
demeanour ...

" The situation amounts Fo Fhis:

1. The respondenr uﬁo had a saVings accounf W|#h The
-Bank, obtzineda Scotia~Plan .Loan.. .- s

©+2% Hevagreed that the loan would be repaid. from The:
proceeds of cheques payoo!e To him by The Coconut
Industry Board. . : . 3 o

3, .:Cheques Totalling $82;316.98 in his name and.bearing .:
signatures of Clarence Brown and Andrew Brown were
received by Bank- and credited to- Clarence Brown's
accounT

4, The reSpondenT had nelfher endorsed the cheques nor
atthorised their endorsement on his-behalf. His.
signature was a forgery, perhaps done by his son
‘Clarence...i - o o
“ 5, “Some of the cheques were used to reduce the debt.
with the Bank.
_In order to establish. conversion in the Bank, In The circum-

stances of this case, the respondent was required to show fhat the Bank

paid the cheques.on a forged:}ndorsemenf,__Smi+h”QL_UnIon Bank of London

(1875) L.R.. 10.Q.B.D. 293,_295_affirmed_}eQ,Bva af_page_SS?__Mr, Leo~Rhynie
argued That the: respondent had nof,provedufhafufhere-haﬁ been e_fergery .
?outee_5+andard_requ{re¢?. He nQTed:alse_fhaf_The_Jearned"judge:hadfnof .
determineducohversioq on the basis of the_cheques.being_forged,_bufzon_fhe_
footing. that the Bank, In breach of iTs egreemenf,wjfh_fbe_reepondepf,

had. lodged his cheques To his son's account without his aufhority.

It is quite frue that at the end of the case, the judge . |
saggested;Tofcouhee;.for the respondent that he might. consider an amend-.
ment to the claim by pleéding:a breach.of_conTraefgwﬁlndeed,_The jgdge_J‘
appears To have bsen. gu;ded by counsel wno appeared for The Bank 1+

would seem. Then ?haT all counse! involved beiow and The Judoe hlmself y



”_were of ofie mlnd on Thls pOinT,_ Buf |+ is rtghf To call affen?lon To The- . ﬂ

| : noTe of htS Judgmenf whuch has The fcllowsng s?afea +hcre|n

' ‘The piaanftff says ThaT has ‘son. was Taking cheques %jf[-g“ w

4o bank.  He admits Tha? but he* says he was ToTaEiy :

... unaware ThaT ‘Those cheques when They got to the bank - i
““instead of be;ng fodged to-his lcan account were f;rsf}it..[

. ... being. lodged to- Clarence ‘Brown's account. Question of

LRI fmpréssion and fooklng at the matter the: ‘way 1 be!inveﬂ'f*f, SRR
S -_a Jury_wpujd iook aT J? }mbelieve.fhe.platnftff.“ 3” 5f_ij¢f5I-'=f

b fhlnk +ha+ The !earned JUdGO ﬁus+ have been.lmpiylng fhaf The action: .
'?of Ciarence Brown Was: whoi!y wafhouf hls fa?her s au?horlfy or consenf ' ?5ﬂ-"'
and +ha+ must :nvoive & 1:nding Thaf The cheques were forged . .
| lhe reai quesfion |S whefher The ev:dence adduced was cernT
"enough to safisfy The burden of proof upon The responden+ Thgre was
.._eVIdencb that fhe endorsemenT on ?he cheques was nof Thaf of fhe respondenf .
nor had He auThor;sed +hetr affuxaf:on Hc gave coptes of hls Signa+ure  .-:"
.whlch doubTIess musf have bemn examined by The Judge when The exerCtse f'ﬁi
o of s:gn:ng Took piace befor@ h:m and he also had The cheques ‘as exhlbxfs-*i,”~  »

fbefore him. There is no eV1dunce confra. The cheques we no? pu+ +o

' jTh respondenf a+ frlai by counsei for The appellanf No suggesf|ons

 :regarding the . au?henf:c;fy of The szgna%ures on fhe cheques weru puf To :
.'The respondenT The ev&dence WES | reaily ali one’ way The bank dld nof
~call any w;fness who had- any ;nf;ma+e knowiodge of The Transac::om w:Th ;-'"
the respondenT For my par+ E wouid have tr+?£e d:ff;culfy 1n ho!d:ng } ;:;
”_'fhaf the ev1dence a+Tatned The reqU|red s-andardo_.
| - The only remalnlng quesfaon !s +he unnTIflca?:on of The amounff':?
'_ 0f damaoes - The amounT should bc fhe sum of The cheques wrongiy patd :
jlnTo Ciarcnce Brown 5 accounT Leo Rhynle aiso ThoughT Thaf ?hose
-choques pald praor +o ?he dlsbﬁrscmenT of ?he 1oan shouid also be
:ﬁndsscounTcd Bu? wifh aII respec+ To iearned counse! .Those cheques Qefelf:
... and were cheques o
,payabio +o +he responden%/wh:ch wcro wz?houf aufhor:?y pa:d lnTo '

_Clarence Brown s accounT by The Bank

' i+ should atso be p01n+ed ou? ThaT The amoun+ of JudgmenT below




was cerfifieq”by_%hé?Rggﬁ$+kar Upén“an eanEryjqfdgred'byjfhg'jédge.
Mr. Kirlew said that éﬁ;ambynfj¢f“$8;1&OfQO was”§ﬁéqurfehfIy”déducfed
from the cérff?iéﬁ“éﬁmn-iTh?é'has néffbeeh'chai[éﬁgéa”byﬁfﬁb-éﬁﬁellanf.
In Thc resuif we shoutd enter’ Judgwenf in The ful1 amount of

$82 316 98 in- SUbSTiTUTIOH of The amount. in the.Court below.: Subject
to ;haf,variafeon,-i.would dismiss.the -appeal with costs to:ths .

respondent.



_. CAMPBELL-:-;J_.-;-‘A:._! S

The appelian+ Ioaned The respondenf The sum of $15 420 OO
’incius:ve of |n*eres+ under a Jo:n+ prom|ssory no?e execufed on March
_:36?.1976 The Toan was secured by a morfgage of even dafe grven by fhe.'f
'_ireSﬁehdenT The loan was repayabie by 35 consecuTlve mon?hiy insTaEmenfs:"ﬁ
' -}of $430. OO commenc1ng ‘on SOTh Apr;l 1976 wlfh a f:nai tnsfaimenf of : 
o $37O 00 payabie on 30+h March 19?9.- The promlssory noTe confarned The L
_usual defaulf ciause and The morToage znsfrumenf expressiy tncorporafed ;7
“The s+a+u?ory pcwers of sale under +he Reg:s?rafuon of TiTies Ac+ :
7 “:'-Defaul “was made |n The paymenf of Tbe lnsfafmen+s affer a .
+o+al ‘sum of $8 140 00" had been paad.; The morfgaged properfy was sold Tos;es
.:recover The balance oufcfanding somefsme |n 1980 affer profracTed effor?se-
'O% fﬁé’épﬁéiidh%'fo sell +he same.. The respondenf clalms fhaT durtng Thls
-fpro+rac+ed perlod in Whlch The appellan: was’ scouf:ng for prcspecf;ve ?T"
L:ipurchasers he f|rsf became aware of The facT Thaf h!S flnanCIaE sTra|Ts 3
fﬁresu#?xng in %he~+hreafened sale of hiS properfy was occasroned by The .
jsiappe}lan+ who had ;mproperiy credx?ed The accounfs of one Clarence Brown
f'_who wasg " unkncwn To him, W|?h cheoues of thCh he The respondenf was The

.:payee. Spe01f1caily,-fbe.respondenf-sa:d Thaf“he'had-a=sav;ngs.accounf

'ZVTWITh the appellan? from 2 Tlme anTecedenT To The commencemenf of has

° nego?|a+|on for The ioan whsch was' sn AugusT 1975 Hls arrangemen? w;fh

°}'i+he appelianf's agenf who processed +hls loan was” Thaf fhe repaymenf ?hereof*

lifwould ‘be’ effecfed from: cheques thCh he The respondeﬁ? expecfed +o recetve
: from the' CoconuT !ndusfry Board thCh cheques he underfook To !odge wlfh
’.fifhe appe!!anT Baiances rema1nlﬁg from These cheques afTer The insfalmenf
epaymen?s were deducfed were TO be credlfed To bls savaegs accoun*.ees;ﬁff“' '
 ;PursuanT *o fh;s arrangemenf crossed cheques from The Coconuf Endusfry..
Board drawn in The respondenf’s favour on Thu Royal Bank Jamalca L;m;Ted.
Jff37 Dtike STreeT Klngsfon were coiiecfed from The posf by “4he responden?'
son “Cephas“ and iodged w1fh The appeiianf. The ?ofal vaiue of These |

" chisques was $82,316;98 These cheques, The responden? cia:ms, were cred|fed'"




=11=

to three different accounts in the name of Clarence Brown withouf his_ -
The_respondenTgs,auThoriTy:or_consenfc Based on_the discovery of these
facts, . the respondent.sued ?he,appelianT_c{aimlng in?er,alia,démagéstfﬁr
conversion-or.alfernaffve{y repavmenT.of.?hese,sums with inferest as .
__money had and recelved by The appellani.fo the use of the respondent..

" The gist of the appel lant's defence. is a denial that the
écééﬁnfsié;,Cfarence,Brgwn_were credited without the authority and or .
consénf.kajhe_requn¢em+.,hThe_accpuq?s,of.CIarence Brown who .was the
Soﬁ of-thej;éépondenf_werefcrgdjfed because The respondggf_had_no
accounT fnTo7ﬁhich_The“chequesrcoufd:be fodged. . Accordingly, no
_Iiabiii+y exis?edjfor any . conyersion:cr.fOﬁlﬁqhgy_had_and-received.To
the use of *he respondunf.

Before ihe . !earned trial judge the respondent tfestified
that he had a savings account with the appellant. He said the voriginal
Q%SS Eoékgwasz§asT in.the possessicn of Cephas who since the discovery.
of,fhe;loqémenfslfo'?he credifuof Clarence:Brown.had sedulously kept away
from him;t,He furfherﬂfe;TEfied,fhaT the firsf_fjme_he,éaw.The,gheques.in
dispuie, -was when they were handed fo him by.the Cccoﬁuf Industry Board as-.
retired Qheques.a. He had.never told Cephas or anyone glse to sign his.
name .to -any.cheque. nor had he.sigped_any of the cheques in question.. |
. waszéﬁggesfed %é,ﬁ%mgfhafkinnj925_heznever had a savings account with the
_appellant.. This s@ggesfi&ﬁﬂhe denied. This apart, he was never chal lenged
~on_his.evidence that he had not signed nor otherwise athorised_ényoqe,To

sign.his name to.The sai¢ cheques. . He vo{untari]y_signed his name on.a
::pieée_of_paper;os+ensib]y'féh_comparisociwi+h-+he impugned signafure.. This
papé;iwasffendeqediin erdénceuas_an.ethbi?li,The:respondenfﬁadmifteq__
knowing.John_Giscombe,who,“,he}said .dsed fo work wiTh The,éppeltanf,_.He
ffurfher gave evsdence That. Giscombe come Fo h:s housc oneg dey and Totd him
.,The loan accounT was dn. arrears end. that he +oid Giscombe. Thaf he would pay
no_more money to the appel lant unfyl:he_knew hgw mu;h;money from the
;1. Coconut lnqusfry Board had been !odged_Tb'ﬁis;accan?.;_He:qu_noT_grgss—

examined on this piece of evidence which was vital to dispe!l any suggesTion



e?haf :T was only when he wes eerlousiy fhrea+ened wah fhe sate of h{s

.~eproper+y Thaf he ftrs+ complelned of sums no+ havung been cred|+ed To hiS ~°

accounf Mr. Glscombe s ev:dence for The appeilaﬁ? |n Th:s regard ;s

'“1?ha+ he lasf v:s;fed fhe respondenT a+ hes house on OcTober 18, !977 and
”'.?haf +he [oan accoun# became ”nonﬂcurrenT" oniy on 28Th February, 1978
“on and afferwhroh da?e, recovery of ?he ioan balanCe would normaliy be eed:ad

'pursued by and Through saie under ?he morTgage |nsfrumen+._fd -

The defence ev:dence came pr:margiy from Mr. GISCOmbe Who_ijéd'"d:

_:admthed ThaT he was aT The appei!an?‘s branch in Moran+ Bay beTween  ;;iff
;11977 and 1979 By nnference he was saylng fhaf he was noT presenT andj;;die.f.d -;
- :The lncep+1on of ?he ioan no so could noT aff;rm ThaT The documenf:v;ei;-r”e
':;conc?ifufang The Ioan Transac+|ons recorded correc*[y |n ail respecfs whaf';d~-
'dwas oraily agreed *o by The respondenT He however expressed as hIS ff;ﬁk
diopln!on as a banker Tha? There could be a STaﬂdiﬂg order aga:ns? a |
-:saVIngs accounT Mrs. Narcrsse fendered documen?s relafing +o The Ioan
-_efransecT:on buf she adm:?Ted Tha1 documen?s in The J0|n+ names of +he Hi;ffi*5
__respondenf and ofhers could have been sagned af dlfferenf Tines by +he

“respecflve parT;es $0 TheT The responden?, an 1.E1Terafe, need noT know

Thaf oThers had sugned The promtssory nOTe whlch he had Signed Thas (s f'-

edcon5|sfenf WITh ?he asser#zon of The respondenT Thaf he atone 5|gned The
edocumenfs presen?ed +o hlm for 5|gna+ure by +he appeiianT L
On The evadcnce htghllghfed above,-Marsh J gave Judgnen+ for S

_dffhe'respondenf Thu amounf was subsequenfly cerTlfled by fhe Regisfrar ln

| Th': sum of $74 376 98 WtTh |n+eresf

'fhe ground ThaT The Iearned ?rlal Judqe erred :n aCCepT:ng The respondenT
'dyas a: w;Tness of Tru?h, as +his wes abainsf fhe welghf of The eVIdence g:veneV
e__on The appelianT’s behalf and fhaT There was no ev«dence or reilab!e ;';Jd

'ﬁ sv:dence of a conver5|on of ?he,appelianfgs cheques. 75ee;f;j_:;f“_f.;
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Before us Mr, LGO*RhynEe‘submiTTed that the respondent was
shown o be an unrelizble withess if not positively untruthful. This
was so he said because he gave evidence that he did not know Clarence ™
Brown and' lnez Brown in ‘the teeth of firstly the promissory note which
he signed which had the names of Clarencs and 1nez BrOWﬁ'as”co%promiséofs,
and:éetond!y”fhe'moffgaéé repayﬁenf'cérd'fenderéé by'him”which26196:héd'
' TheéernGMés:fhereoh. In my view there was no reliable evidencé from
whic% i+ could be inferred that, to the knowledge of the respondent, it
was his son "Cephas" who had signed the promissory note and that he was
one and ‘the same person who was assuming the name of Clarence Brown.
This could have been inférred had there besn evidence of the presence of
"Cephas” ‘when the promissory note was signed by the respondent. No
evidehce was adduced from any witness with personal Knowledge to establish
that Clarencs was also one of the ramas of "Cephas® and that the respondent
was often heard addressing "Cephas™ as Clarence. Incidentally. it appears
rather odd that Mr. Giscombs $6r +he appellant should have fendered -
Exhibit 10 & loan ledger card captioned with the riame of Clarence Cephas
Brown (uhdefﬁhing”minéi'Whéh on "his own admission he knew Clarence by no
other name, and heither The application of Clarence and Inez Exhibit 12,
nor the promissory noté Exhibit 13 confained the name "Cephas". The
promissory noté and the mortgage repayment card prove nothing as against an
i11iterate, in the absence of evidance that his son Cephas did; in his
presence, sign The promissory note, from which as éarlier stated the
_infefénce could be drawn that Cephas signed as Clarence. -Ancther ground on
which Mr. Leo-Rhynie relied to show that the respondent was untruthful
related to-the savings account. However, in'the Iighf'cf'+he additional
evidence consisting of the péss-boék'%élaTThg +& this account which we
“admitted, Mr. Leo-Rhynie quite propérly did not proceed with, nor rely
further on this submission because the additional evidence fully confirmed
the respondent's evidence given ot trial that at the material +ime he did

have a savings account,



"”compared These szgna:
' fJudgmen? FurThe
:f'error because The:respon enf‘s;evneence

 'fcheques whach purporTedly car,{ed his_

'Vf_~appellan+

'Aé*given by and on_behalf of

'_jﬁfhuSo_'ﬁTwaﬁ,'

T' ;  }j4;Lf;*'5”7'

Mr. Leo—Rhynie subm:ffed.furfner *haT The respondenf'

7.jendorsemeﬁ+ on’ The back of some_of fhe cheques beiled +he facf Thaf he i?]'m""'

':f'fdyd ro+ know Ciarence and fur?her ?ha}'he dad nof know fhafkfhe cheques_ﬂf.5*3""

:- fwere betng credsfod To ?hc*accoun+ ofﬁCIarence Brown.' He compialned' f .”f ~ff S

"f. ;The !marned Trlal Judge no? hav:ng made a comparnson of These endor;emenfs ' 'J;;T ;

:-wafh The s;gnaTure vo!unTarlly subscrsbad by The responden+ :n cour+

ln my cp|n;on Therp :s"a presump?aon Thaf€ﬂhe_learned Judge  “ 

'-1n cons:dering ai! *he QVidonce ﬂnd ex h:b;fs before hsm woutd havg ?Tﬁ35-"'ﬁ

 :cross—exam:naf1on nor was any evzdence ?o The confrary adduced by *he  ,_. .

The iearned Trrat Judg'_found ?haf a grea? deal of The

.'_:;evsdence grven on behalf of +he appel!an? was confused and confrad:cfory fza;ﬁf"f

fln parchuiar on fhe cruc;al 1ssue as Te whefher or noT The responden#
**knew ThaT ?he cheques which were dei;vered To ?he appeflanf bv Cephas
}"were being flrsT lodged To Clarerce Brown 'S accourT he sfafed fhaf Thereff}* ””7”" 

"~~were Too many Ioose ends 1n The Lase .o uar;an? The drawang of any

'.;_Enference from The documenfs tn QVIQewce w1+hou? flrST c!osely scru+1n52|ng

'f-fhem.= Affer consxderrng ?He dor"umems iﬂ Pe|a+eon ?o The oral thdence

;_parffes; The-i arned ?rtai Judge concluded

“The rosu!+ is ?Hele IS no orai Tes?tmony *o
Soréfute the Plaintiffis. aliega?lons, and. #he j
. documentary evidence relied on to.doise, is
'fm_;n ‘my Judgmen+-Ln.e{=aD!e and unsafe for fhes
“court toidraw the' Tnferences fhvrefrom which
it has'been Thvited To do. 1 am satisfied on
- z-balance of probabilities that The agreement:
©_between Plaintiff ‘and Defendant was that The -
- ?55P!arn+1ff’ dabyinust Ben IiQUIGaTed from oo
~ . cheques: madé: payable fo- him and. presenfed by DR
U Rim 6 thé bank.” ol also find fhat therewas o
S never any agreement by the Plaintiff for. the
o cheques: and by the: cheques 1 mean all +he"“*f.-“i
L Coconut Board ‘cheques o be !odged To +he
:”v_LﬂAccounf Clarence Be’own° T PRy

agnanure was noT chalfenqed Eﬂ ﬁi,-'




| tn The.iigh% of fhe pl;céélof.tedence cﬁ!led from %hé.recofd
.jand.hlghilghfed heretn,_l am of The opln:on +ha+ There was ample ev1dence
 :LTo JUSTIIV The 1earned Tr!al Judge s concIUSIon as sfa?ed above [n i -
' ;reIa+:on fo The facfs. - | o o R
» ..._i | As regards To Thelléw.appllcabte ?o The fac?s The !earned
' "There is atso The furfher p0|n+ ThaT by
“ledgingithe Plaintiffis cheques:iin:
__C!arence Brown's -account in breach of
sHits agreement with: the Plaintiff.they.
converted those cheques, | have come _ _
o the conclusiontand sosholdthatothe o gy
Plaintiff's case for conversion and
“money: had.andareceivedsis val fda T sornn o
- oMrisLleo+Rhynie submifstha#“fhe'iearned=+riaiijudge-waéﬁin
'3'¢rror in concluding that on the premise stated “In the judgment.there: was -
*ﬁh.léw?aWCOnvers?oﬁ;J“He.fUr?herrsubmiT?QﬂiThé?{s?ncerpfima”facie-The.1
‘;Ehéquészwere“reguIarly-éndo?Sedycverﬁfd;bléfence?Brown by the'respondent,
="'""i'h'c'e:-'-'-Iia"i"l'e'r".-z\'zafais;-"’rﬁ'o'.-I-o‘r's.ger-''.i*'i'!'i'ea.--'::3\'Nr'1e'r-fé'f'"f-h'r—:f.Ic:heq:t.l_(—:»s;:.: I+ was Clarerce.Brown .
. Who;aéﬁfhesho!déf]inﬁdUe-COursé;was:fhe'bwnerﬂand;heaaionezwas»compe?enf
J%OTSUemférfcénvefsidh:v'"f*

'z;Neifher;ofmfhéSe:sUﬁmissions €S'wellffGUndéd;Z.Theqfacf-ThaT
-Tf*hefcdnsfifuenfffabfs disCIoséﬂaubreach:ofuconTracfﬂdo=nofaprec[qda*them
 from also provrding a -basis for an: action: for conversion: The:warehouse
‘keeper who:contracts o sfore +he goods of A and +o deizver Them.up- *o h;m

on demand i§ in breach of hlS conTracT tf whether deliberately or
negingenf!y he del;vers up The goods +oB: w;?houf ?hb auThorlTy express or
]:impiled of- A The warehouse keeper :s on +he same facTs aquatiy liable in
_':converSton Since he has exercesed dominlon over +he goods which s
'::lnconsasTen? w:Th The rlghfs of A ?he owner.; tn The present case The
:appellan? has exerC|sed dom;nlon oer The proceeds of The respondent's

cheques 1nconsnsfen+ Wifh ?he rlgh+s of The respordenf by credtt+ing the -

_3amoun?s ?o The accouwTs of Clarence Brown. +5f-” '
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w|+h regard +o +he compefence of +he respondenf To ‘sue for__dj_;_

-céhvéfsioh hls ‘case is fha? he remalns The True owner and noT Clarence
'5Brown becaiise his' scgnafureshave been forged !f is: [rrelevanT S0 far f;i“
"as Risstatus fo sue is" concerned whe?her or noT The appelian+ knew of
’ffhe forgery. Once the' appellanT has cred;Ted Twe proceeds of ?he cheques e
: To The accoun15 of Clarences Brown whlrh :s no+ denied IT has exercnsed

-domnn;on over: fhe proceeds sncons:sTenT!y wifh fhe righ+s of The respondenf S

He has aifernaf;ve remedles eifher for conversaon or for money had and
received *o- hts use.-

Finaily e Leo—Phynie submnrs +haf unasmuch as ?he ieerned

offfrgal judge based h;s fxnd:ng of conver5ion on The breach by The appe!lanf
of The confracf relaftng To The Ioan ‘some 12 cheques whfch predafed *haf
'confracf ough* not to have - been 1nc!uded in The sum found ?o be converfed

-Also +he amourt found +o have been u?:ilsed by Ciarence Brown To make

|ns+aimenT paymenTs on - beha!f of The respondenf under The !oan agreemenT
oughf olso +c be deduc+ed . i .

“in relaTton To fhe cheoues whrcn.predafed The loan Transacf:on;:feﬁ
+he Iearned Traat Judge expressiy :nciuded Them, when 1n hts Judgmenf he_l'n-
stated as’ alreaoy menfloned Thaf There hever was any agreemenT for The-ffn'
cheoues which’ h ‘said mean? "all The Coconu+ Board Cheques” o be - Iodged r
to “the account of Clarence Brown. Has Judgmon+ admszedly rs nof clear,-
as to whe?her :T was & Judgmenf for conver51on or for money hod and recelded -
since The cialms are’ alfernaflve.- However lnasmuch-esrhe“d{d_conclude“n”} o
that "fhe p!elnTlffﬂsicaseefor]convereion andrMOneQ_ﬁed aﬁd~féceiéédlféi°'
.varfa*'i+'may*féééeﬁabfy7bé7fnféﬁkedv¥hé. he lnfended Judgmenf for recovery
of The total’ of The cheoues Iodged +o The accounf of Clarence Brown whlch
were ot auThorised so to be Iodged por+iy based on convers:on in respecT

of +he pos+ Toan agreemen? perlod and parle on money had and received fo

+he preioan agreemenf perlod The learned Trlal Judge was Thus nof in error - .

in not excludsng the cheques predefing The ioan
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~.The claim made in the submission of Mr. Leo-Rhynie relating to
deduction. from the sum found to have been converted of The loan repayments |
would be approprizste if Clarence Brown had been sued.. Once The appellanf
has credifed Clarence Brown's account, the conversicn is complete as far
as it.is concerned. :Clarence Brown, in so far as he.has appropriated the
_pﬁoceeds knowing.Th¢T the-said proceeds-was owned by the respondent is.. -
himself iiable in.an acf?on:for conversion.. In any such action-he:could.
however claim a rebate for the sum which he had used Tc .repay the. .
respondent's loan. This would however nof apply To the appellant who in order
TO-recpver would have had To counterclaim for_fhe_baiance_qf_?heﬁiqan,;,True
enough it was parf of the converted proceeds which was utilised to the use and
benefit of the respondent but.the critical mafter is that it was not fhe
appeilant but rather Clarence Brown who had utilized the same,  No
unjustifiable enrichment arises by nct allowing.the deduction because, .on
principle, the amount scught fc be deducted is reccverable subject if
spplicable to the special defence of limitation in an action fo recover the
baianqe_gf_fhe:ioan. - There was.no counterclaim tor This.sum, accordingly
this gcourt in.my opinion.cannot in effect give judgment for the same.

Mr. Kirlew has with lsave of the court adduced additional

evidence .and mede submission.showing :that the deduction of the sum of .
~ $8,140,00 from the sum found fo have ..been converted was predicated on the
mortgaged property still remaining unsold.. As the said property has been
solé by the appeltant fo recover the balance then owing, the full amount. .
found to have been_convgr+ed:should.be That for which judgment is given. |
think there is merit in this submission which will be acceded to.

For the reasons herein given the appeez! ought to be dismissed
andlfhe“judgment.of The court below affirmed subject, to.a variation in.tbei

gumAfor:thch_JudgmenT_is given by substituting $82,316.98 for $74,176.98. -
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Who !enT whom and on whaf bas;s? Those were The |ntf1al

BouesTlons whlch arose in #hese proceedings before Marsh J., and hiS answef-tl"
| cBBwas Thaf The Bank of Nova Sco+ra Ien+ Andrew Brewn fhe sum of $15 420 00
Hion The SGCUF!TY of 3 mor?gage,' The furfher ques?non was whefber The bank :ejBf
“'w'.. ]lab!e in conver51on for paylng rnTo Clarence Brown s accounf The ;ffff

proceeds of crossed cheques drawn |n favour of Andrew Brown. Marsh J.,3h v

"ijUﬂd The bank 11ao!e and i? Was - in Tbe llgh? of Those f;nd;ngs +ha+ The ffB: R

_fBank has appeaied from h:s JudgmenT

ln order To npprec:afe +he Judgmen+ 1T |s necessary To B

'cehearse +he eV|dence a”duced tn +he courT be!ow.. The pla;n?sz Andrew
.Brown, & copra manufac*crer scme ?lme rn 1975 es:rec fo aCGU|re a parcel‘of .f'..
:-Iand adgclning hls farm and soughf a ioan for Thaf purpose from The Moranf._c-;'“
_Bay Branch of The bank | The amounf loaned was $12 OOO 00 WhiCh aTTracTed
.-echarges of &3 420 00 and ?herefore Tofailed $!5 420 OO As secursfy for :
fnfhaf ioan Two parce!s of !and :n ST Thcmas owned by Andrew Brown were
BBmorTgaged and The arrangemenfs for paymen+ as found by The Cour+ was Thaf
Bf’cheques payab!e To Andrew Brown from ?he Coconu+ Board wouid be used To pay BB&}BfB ~
-The 1ns+almenfs and *he reStdue was To be credlfed +o hls sav;ngs accoun?.hiii:
taA!Though ?he Bank doubTed The mx:sfenca of such a sav:ngs Accounf dur:ng
_fThese proceedinos an accoun? was +raced. ._shfﬁ;B¥ - S
| | The answers gcven by Andrew Brown under cnoss;exaninaTuon.ane.jfBBfa_ij %
'.fof 51gn|facance.: He sTressed ?haT he alonc SAgneélThe Promlsscry Nofe andf'aff5.-
'?ﬁfhaf he d d no+ know how The names of C!arence Brown and !nez Brown appeared“-’}':'
o fha+ documenT or any ofher 1n connecflon W!Th The-ioan.. He also pounTed f;a‘;_ﬁ=y
'ﬂou+ fhaf he had nof s;ened any of The cheques exhtb;Tcd |n CourT and Thaf _].f.
wahen he qucsfroned hIS son Clarence Brown abcuf The chequas wh:ch he had _-B}fl5ﬁfl
.ncollecTed on hIS behalf for Iodgmenﬁ he was Toid ThaT h|s s:gna?ure was S

L unnecessary. ; IT ;s no+ewor+hy Tha? a!fhough he was asked +o puT has

7fBS|gnafure on paper wh:ch was admiffed s Exh:buf 3 no aTTempT was made by

-[The Bank +o have ThaT s:gna?ure compared w;Tb Tnose on The back of The

cheques purpor+|ng To be. ThaT of Andrew Brown, so Thaf +here ‘was no- eVIdence B_:




_]:9,.._,-

from the Bank cn that vital issue, SR
~ The Bank's version was that the lcan was mede fo Clarence Brown
as”fhe orinoipat borrower. As aga%ns+ fhe oral Teofimony"oanndréw Brown,
The Bank relted on he Signafures on The Promtssory Nofe purpor+|ng +o be |
sagned by Ciarence Andrew and lnez Brown and The morfgage lnsfrumenf s:gned
by Andrew Browd. Powevpr no ot frcer who prepared The Bank's documenfs “
Eela%ing foddoan gave eyldence.u_Cephas whom the judge found wes the sop.of
Andfow Wa$'Pf959”+,éT +hé jnifjoi.idtofyioﬁ_buf.helﬁas nofuoailed by the
Bank. | ”
The !eurned Tr:al Judge was :mpressed by Andrew Brown who was
Then ﬁidefy nlne years of age and commenTed favourab!y on +he sfrengfh and
_‘foroe with wh;oh he gave_hes ey;denco,_and he deojded in favodr of The.
p[aidfiff aé rogafds_Thoioircumsfanceo-of the ma%ing_of'Tdo tozn. This
ffndind;was not seriously chd?#eﬂgod and in_an?dovenflif.ougdf not to be
dis?ddﬂed; - “
| _‘Ao fegardb fopaymon%. The Cour% accopfed Andrew.Brown 5 Qer5|on
:.ThaT‘h|o cﬁeques from fhe Coconu+ lndusTry Board were To bs used To pay +he
lnsfalmenfs.: AT Th;s p0tnf JT JS appropr|afe To emphasaze ?hﬁf aparf from
berng able To sugn hls name Andrew Brown was v:rTually tilfferafe bu+ it
does nof appearlfhof he_lacked busuﬂeos_ocumen. He_oonVincod fhe oourf_fhaf,
Clodenoo Brown, Hfs sor, ac%od ao histodrand.boy:fo.ooftecf_odd_lodge fho
cheques which were exhibifed On Tho oTher hand Tdo'Bank oredifed aII"ThirTy
eighf cheques fo The acoounT of ClaronCo Brown, alThough They were draWn :n
fdvodr of-Aqdrew_Brown.” Ail were crossed bu+ wh:!e some were endorsed on the
bookﬁoy o §igda+uro_purpor+}ng.fo be Thaf of Addrew Brown, some were
pdfporfod o be signed_by_dofh_Andfew.and Ctarence Brown jointly and some by
.Ciarenoo_Srown.a[onei__The éank_ofedifed_fhede_cheqdos on Tde basis adverted
to proyious[yf_Tha+_plarence was the principal borrowor.. T must be noted
that fhe_Iearnod_iddge_aooopfed Andfow_Bfowdis‘tesfjmooy that he did not
endorse any of Those cheques_and The: judge had good reascns for doing_so,_asl
.?he Bank dld no? even pu? Them ?o The piatnflff durfng fhe course of The

Trlni To ascorTainiwlsrnsponse To +he anna?ures bearlng his name. 1+_was



:The faliure of The Bank fo appiy The proceeds of The cheques as oufilned

' by Andrew Brown +haf gave rlse Tc Th:s d;spufe._ Frem fhe bank’s po;n+ of V|ew,

. The &oan paymenfs wers To be mef by Clarence Brown, buT as The CourT below *3"

'accep+ed Andrew Brown 8 eVIdence, IT was rlghfly found Tha+ ?he Bank had
:d.mtsapp!:ed The proceeds of fhe cheques._ ET was 1n Those c:rcumsfances Thaf
'the Bank aT?empTed ?o enforce :Ts pDWers of sale under The morfgage f@:;ii'
njansfrumenf and Andrew Brown puT 3 cavea+ on The Tlfle.. He a!so secured enu

ilnferlm |n3uncffon Ho resfra|n a saie buT ine ahe evenf :+ dces ﬁ* eppecr.

'5+ha+ one- o ?re roper+tes was so! by +he Bank.- {+ zs cf 1n+eres+ fo nc+e

':Thaf +he properfy so!d was owned By Andrew Brown.rf.f:f3?=*%":'

s The |ssue on appeal was wheTher The Iegallcha!!enge.mounTed by o
_”Mr..LeeeRhynie on’ behaif of +he Bank cou!d upse+ The order of The courT 1n
_dfavour of The pla;n?rff Thef order deTed 3rd June, 1985 sTafed +ha? The |

_-defendan+ bank had conVched +he pleinflff*s cheques or aiTerncT:vely was in.

_ breech of con?racT anc }lable fo The p!atnftff for $7+,i76 98 as. damages

.-e-w1+h interest aT The raTe of 3% as’ from 27Th Dccember, 1978 WITh cosfs.:

' The's Tfled Iaw 1s ThaT once he Bank pald cheques made ouf in dn:e_;d

' “The hame of Andrew Brcwn and cred:fed Them To anofher eccoun# namely Tha+ : rf"-'d'

':of Clarence Brown +hen s+ was !lable |n converSton unIess sf cou!d avaaf
= t+se¥f of The defences pursuanf To The B;II of Exchange ACT ThlS prop05|*|or S

]was developed in ‘cases C|Ted below nnd rea+era+ed before us and !T :s

'appropr|a+e +o exam;ne Them ?o defermlno how They are ?c be app!|ed To ?he

.'facfs and c;rcumsfanccs of +h|s cas : Pcrhaps The mcsT frequen+ly C|Ted caSelj-_;";

is A.D. Undcrwood LTdL¢ v. Bank of L:verpoo, & Nerrins (1924) AI[ E R 230

.where Underwood pa;d cheques drewn ;n fevour of Underwood Lfd., To his

_prtvaTe account and The banﬁ foilow d:h}s insfrucTTons w1+h0u+ maklng The

| Japprcpr:aTe eaner as’ *0 WhY These Sums were_?c be 56 credfTed when The ﬁjug R

'::payee ‘was a Iimt?ed company IT was he!d Thaf The Sank Was Ilable in

"convers:on To The liquudafor of The company end Secfion 82 of The Bi!! of
VExchange Acf woutd noT be 8 defence as The Bank was neg!ngenf |n fali;ng ?o -

.fqmake a proper cnqu1ry.- A recenT applfca?lon of The prinCIPEcs of Thls case

is To e found in Beker v..Barclays Bank Lfd., (1955) 2 ALl E R 571 where




-

- Mr, Jeffcott 1odged’cheques,,?he.prop@r*y of partnership of . whom
Mr. Bainbridge was a member.tc his private account-at Barclays Bank.
Both Bainbridge and Jeffcott had endorsed the cheques. It should be . ...
-aned,Thafafhe partnership was styled. "Modern Confecticns" and the bank. -
shoul¢ therefore have been put on enaguiry as JTo why these sums were sc ...
- lodged, .as the explanation given by .Mr,.Jeffcott. o the Bank. Manager. was
nct .satisfactory.. The explanation: was That he Jeffcott was handling the
financial. side of Bainbridgdsbusiness. . This was found.tc be unsatisfactory
by Devlin J., and the bank was: fcund .liable.in conversion.. - This.case also
illustrates the scope and. limit of the defence fhat the Bank was a holder
in due course and it.is pertinent to quote Devlin 4., .who puts it thus at
p. 580%.
"l shall take, first, The submission.that
The bank became a2 hclder- in due course,
« That submission .is.based on 5,.29 and s..
30 of the Bills of Exchange Act 1882:
Section 29 (1). defines 'a holder. in due. .
course! and reads:
A hotder in due course is a
holder: whe has taken.a bill,
complete and regular on the
face of .it, uncer.the. following:
conditicns; nameiy -

P EESIE R IO NS LIES e RN (B R NENNESE]

tb) That he took the bill in

~good. faith and for. value, and
thet at The Time The-bill was

. negotiated fo him-he had-no. . . .

notice of any defect in the
o Title o? The .person. who negofla?ed,.;f

T SO R
g,

R

. “*nwu-mwﬁs To The bu"“:.-\é proof on ThaT po&n? ?be s

_bank relies.on s.. 30, WRTCHremsa .

(1) -Every party. whose signature,
appears cn a bill is prima facie

- deemed.to - have.become a party
thereto for value. (2) Every

~.hoider of & bill. is.prima facie
deemed tc be a holder in due
.course; but if in.an action on.
a bill it is admitted or proved
~That. the acceptance, . issue,.or
subsequen? negotiation of the

bill-is-affected with. fraud, _duress,
or force and fear, or 1|lc9a!|$y,
the burden of procf is shifted,



¥ Yunless and until the holder
' proves - that, subsequent to' - c ol
-~ The alieged fraud ot tliegalnfy,z e
valué hasin good faith been- o
"_glven for The bi!i‘ o :feir o

iThe eVidence The Judge accepfed was +haf CIarenca Brown co*iecfed The cheques{
“as an agen+ of the p!atnflff To 1odqg To The pia|n+|ff’s abcoun? and The 33.

_agreemenT wafh The Bank was Thaf from The proceeds, The |nsTa1menTs from fhe :T

.}Ioan shou!d be pa:d By dnrbcflng +ha+ ?hc proceeds be Pald To hls Own'ff _:_-l'

'accounT he prac*lced e fraud on hts faTher and The Bank oughf To have been

aware of ?haf- Sothe bank was nof a holder |n due courae as They had nof:ce  _ '

ot The defecf nn The f:?ie and fhey did noT +akb for vaiue. Moreover
'pursuanf fo secfron 30 once There is fraud ?hen The onus is shsf?ed and here ;*.
B again |T is lnsfrucfive To c:?b The words of Devlln J., ;n fhis regard.._A+ L

-page 581D he sfa?es

'wﬁ j "._._‘...bu+ i Th;nk :T |s worTh referring”J

“ before The AcT was passed because Lord
_Campbel l, C, J.,_shows what s the +rue '

Tposition ot ‘a man finthe possfion of SRt

oMr, Jeffeott in this case. Lord Campbell;_,;j
el J., ‘said: GE &8 st e 244) g e

’The*ofhér-quesficn is ‘cne of',__ RN
~general importances At is, il e
- whether is such a case as This =
it ties on the plaintiff fo o000
- show that there was considera- -
Liition. forithe: |ndorsemen+s,or on
the defendant ‘to show that .
. oovthere was.nong;-or.in ofher
" words whether the facts: proveu
ira:sed a:presumption: Fhat fhere
was no consideration, 11 s
" clear:that, when there:-is.
illegality or fraud: shown - ina
previous holder, a présumption
that there is nO*conSidérafion'_
" for the indorsemenis does arise;
‘for the person who is guilty
of diilegality or fraud, and. knows
~+hat he cannct sue himself,.
“Tikely to hand over the -
" ihstrument to some ofher person '
+o sue for him. ¥ is net
properly that the burthen of proof
as o there: betng consideration is
shifted, but that the defendant, .
on whom the burthen of proot that = -




"_-23-

"o ‘*here was no. con5|deraT:on I|es
has by proving fraud or illega!afy
in the former holder raised a
- prima facie presumption. that the
plaintiff is agent for that holder,
and has therefore, unless that
presumption be rebutted, proved
that there was no consideration.’

"
It is clear from The facts Qf_fhfg case that nejfher_The 5ank_pof_Ci;fanqe i
Brown gave ggnsjderafiép'fn this case for the cheques_in;qugéf?qn;and_ﬁiA:_,
_because_ofjihe_fraud on the partgof the son the onus fay on ?Eé:Bank_To .
prove. That subsequent fo fthe fraud, value in good faith had been given. -fhe
_Ban”falleggjgidJscharge'thls burden.. Tellers who handied The _cheques were
not called.  The evidence The bank relied on was documentary and its

witnesses who put in The documents were noT aven at the branch when The _

transactions tock place. Ad}Ttona!Iy cne witness adm;f?ed Thaf |T was an
irregularity fo iédéé:fhe_Crbssedtghgques To;CiaréhCe,Brown!s account
without any prior éﬁfﬁohjia?}oh'ffohfﬁndrew Bkownl+ﬁé payee. Sec?i@ns 29
and 30 cf ?he-Bi{1ﬁdf’EXéhéhge'Aéfﬂg?étéf?hp ééé?éfén;él?o the Bank in this
case as was contended.

The p051T101 ;n lawlfhereforclls Thaf The leanred judge's reasons
were sound, despite Mr. Leo—Rhyn|e s submlss:ons, and the order In the court
below must be affirmed: subJec+ To fhe amounT of $8 140 00 being added o the
Reges#rar s account, Th:s amounT was ceducfed from The damages because of an
error in failing fo Taxe |nTo accoun? $h=+ ohe’ of The mortgaged properties

was sold and the proceeds of Tha? saie cr¢dafed To The bank.




