e

SUPREME Cuuach pummwswcie sk,
KiNGSTON E P
JAMAICA bl

Sudqemant Qe (\

JAMAICA

i THE COURT OF APPEAL

SUPREME COURT CiVIL APPEAL NC: 11/89

BEFORE: The Hon. My, Justice Forte, J.i.
The Hon. Me. Justice Downer, J.h.
The Hon. Mr. Justice Gordon, J.ii.

BETWEEN THE BANK OF NOVA SCOTIA LAPPELLANT
JAMAICA LED

AND MUSSON JAMLICA LTD RESPONDENTS
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Ucitober 30, WNovember 1 & December 18, 1S

FORTE, J.é.

Thig ig an appeal from an Orucy of the Master in
Chambers dismissing an inuverpleader Summons issued on behalf
of the appellont, by virtue of section ofé of che Judicature
(Civil Procedure Code)] hct.

28 4 result of a judgment obvained by the respondent
against Wee Tom the judgment debtor, chie respondent issued
a writ of execution for the recovery of the judgment; and
caused tihe Bailiff cf the Resident Maogistrace Court for the
parisi\ of Baint Catherine to seize a motor car belonging to
Mr. Wee Tow . Conseguently the appelliant, issued dhis
interpleader Summons, claiming & priorily interest in the
notor car by viecve of a bill of sale a copy of which was
ezxhibited to an aftfidavit of Mr. Glendale Cingh, manager of

its Hagley Park Lranch filed in support of the application.
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The issue for resolution in this appeal is whether
that bi1ll of sale is by virtue of section 35 of the Hire-
e Purchase Act a consumer bill of sale, and therefore exempt
[
\\%/ from Registration as a vesult of the provisions of section 36
of the .ct.
it is conveniente thecrefore to set oul the
provisions of the relevanc scctions. Secuion 35 veads:
"in ctiis Part ‘consumer’s bill of
sale' wmeans any document which 1s
a bill of sale as defined under
section 2 of the 2ills of Sale iHct,
not boing -
(;\ (a) a document the subject matier of
which includes -

the stock

(i) any part of
or

in itrade;

(i1) any plant or equipment,
of &« trude, busincss ox
calling; or

b} a document made or given to a bank
for a debt incurred for a purpose
oiher than the purchase of the
subject matter of such document.,®
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\\ - "The provisions of the Bills of Sale
‘ Act shall, from and after the ist
October, 1974, have no applicacion
tc consumers' bills of sale.”

It is conceded on both sides that the bill of sale
ezhipiied was never registered at the Record Office and
conseguently, if not a Consumer Bill of Sale, would be null
and veoid by virtue of saction 3 of the D1ills of Sale ikct. 1In
those circumstances, the appellant would have no preferential

~ right to the motor vehicle vis-a-vig the respondent.

Before us, Dr. McCalla has argued that by virtue of
the definition gyiven to a consumer Lill of sale in section 35,
the bill of sale in the instant casc is indeed & consumer
bill of sale and therefore is caught by section 36. He
maintains that in finding otherwise, the learned Master fell

into error.
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He submivted firstly that the bill of sale met
with the provisions of section 35 {(a) as the motor vehicle
with which, the loan was scecured, was neither any part of the
stock in trade or any plant or eqguipment of a trade business
or calling and secondly, that if it were not caught within
tiose provisions, then it would be ceught by the exception
in the provisions of section 35 (b).

It was never contendeda before the learned mMaster,
that the document with which this case is concerned satisfics
the provisions cf section 3% (a). However, whether this is
50, 1S 1in ny view irrelevant to the issues involved unless
thie document does not fall within the provisions of section
35 (bij.

The section sels out firstly to equate bills of sale
as defined by section 2 of the 2ill of Sale act, with
consumer bill of sale and cxpressly excludes documents falling
within the two categories described in section 35 (&) and (b).
if therefore it falls within either of tnese, iv would be
excluded, and therefore cannot be equated with a Consumer pill
of sale. The fact that this document, may come within the
provisions of section 35 (&), cannot in my opinion avail the
appeliant if in the final analysis it is a document excluded
by section 35 (bj.

The real guestion therefore is whether the docunient
is s0 excluded.

The answer to this, lay in the evidence. The

<

¢

document exhibited states in 1ts preamble:
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"The Mortgagor has requested the
Mortgagee to extend to him such
loan or loans or other ¢general
or specific finencial anad
banking facilities or such fur-
ther loans or facilities (as the
case may be) or to grant such
extensions of time for payment
or agree to other changes in ‘he
terms and conditions attaching
to any particular loan or
facility as the Mortgagee may
from time to time think fit which
the Mortgagee has agreea to Go
upon recelving the security here-
after appearing and upon the
conditions hereinafter set out.”

These provisions describe an arrangement between
the appellant and its customer Wee Tom, for general financing
facilities to Mr. Wee Tom from time to time. Indeed a
detailed perusal of the document indicates that there is no
reference therein either expressly or impliedly from which it
could be concluded that the loan was made to Mr. Wee Tom for
the specific purpose of the purchuse of the motor car. 1In
my view, the document itself, defeats any contention that it
was given to the Bank for a debt incurred for the specific
purpose of the purchase of the subject matter. In the words
of section 35 (b) the document per se purports to show that
it is a document nade or given to [thej bank for a debt
incurred for a purpose other than the purchase of the motor car
“the subject matter of the document;" the motor car being
notching more thun the security oifered in respect of the loan.

Consequently, without more, i would conciude that the
document would be excluded by virtue of the provisions of
section 35 (b) and therefore would not be & consumer bill of
sale.

Dr. McCalla, however contended thatc the learned

Master was incorrect in excluding certain extrinsic evidence,

which the appellant attempted to produce, to establish that
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the loan wus made to Mr. Wee Tom speciiically for ine
purcCiiase of tche motos car,

This contention cunn be dealt with snorcvly. In
my view it is nol necegsary tu etermnine whether in the
circumstances of Cuid case, extrinsic ovidence of the
e tUre DUodUcCet, wsucUld Ndve oeeh addlived inve evidenco
wy the learance Moascer. asguming, ic was oscablisnea that
o loan wes incurred for the purpcte of the pucchusce of the
motor cai, wouloe Jhict assist in aay way in detecnining that
tne ¢ocument is in fuct & "Consumer Bill oi sale®™?2 To my
mind it certuanly wauld noc. 'Mhe document stself puiporis
to shuw chat guite apart from ity sum loanes 0 incCuioeu

in che purciase of the wmotor cer, the bank was cnheitled o

call upon M. ¢ Yom e meev its  demaends for ithie paymelic

of wuy other financial licibilicy o them  wnd that choese
wWiiatever they may ve, woula equally be securea by the motor
cay - oulie subject macecy of thie Dill of sale.  Yhis i
demonscratea in Clause 2 of the document on which aniong ocnews
hings the Mortgageo:r covenanis o "puy o the HMocoigagec all
such sums of moeney 28 Ule NOW  soceocaeee GUS OL GWihy
(including «lli sums wiiich have bocome immeciately due ana
payable unucr the terms of any Lcovia Plan Lioarn) whetlier il

svespect of overaralv, meneys aavanced or paid to or for the
use of the morugagor ecc.”

The tevtas of the document avre indeed very cleoar and
Unalbiguous, whié conseguencly wicether the Bann had given the
loan for cthoe puvciase of the cur, tne purties nevertiheless
covenanted to place it on securivy, Lor sums, WilCih Weie, OF

WAy wecone Gue in iespect of loans, or other financial

Tacrlivies offerea by the bark ana waich in no way selaces vo

the suh loaned for the purchase cf the car.
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For <ihesSe re
lewrned Muaster was cou
noc & cehsumer bill of
ACL,; and counsceguencly
it. Whe bill of sule,
tiwrciore oo pull and

e

L woule

asons, I am of tie view that the

rect in finding chot the documenic is

sale as celfined in section su of whe
socvion 3¢ would net be applicable to

not haviig kecn gegliscoesca woulad

SMLGE e appeal.
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DOWNER, J.A.:

This 1s an appeal from an order of Master Keild
dismissing an interpleader Summons biought before him by the
cleinant/appellant - The Bank of WNova Scotia Jamaica Limited.
It iz necessary te aavert to the facts in order to appreciate
the true mnature of the transection and to examine the instrument
in favouy of the Bank to Getermine if it is a velid “Consumer
Bill of Sale” pursuant to the Mire-Purchase Act. If it is not
thien the appeal mugt be dismissed. because of the wasting
nature of the asset, this court has already ordereu the
bailsff to sell the motor car and pay the funds into court., 50
the issue is whether Musson the judgment creditor or the bank
who claims the car was secured by a consumer bill of seale is
entitled to the proceeds. The legal r1ssue is whether the

Bank st111 has a title to the car.

THE FACYH

Musson (Jamaica) Limited is the judgment creditor of
Gary Wee Tom &énd as a consequence issued a Writ of execution
onn & judgmenti obtained against nim. The balliff of the
Resident Magistrate's Court sexzed the Toyota motor car from
Wee Tonm and this asset, the Bank avers, was the subject of
a cciisumer ill of sale in thexrr favour. These were the
circunistvances which made the bank resort tc an interpleader
summons Lo claim an incverest in preference to that of mMusson,

The Manager of the Hagley Park byranch of the Bank,
Glencale singh, stated in his afiidavii that Wee Tom was a
party to a consumexr bill of sale in rfavcour of the Bank.
Further, he contended thav there were still outstanding pay-

ments on the 7Toyota so that the bank retained its interest in
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the security. In a further wfficavit Singh related that the
Barik loaned wWee Tom $7&,000.00 to purchase the Toyota referred
te in item three in the schedule of the instrument and that the
defendant signed the bill of sale in respect of cthe transaction
prior to that. In addition to that, Singh further said that
Wee Tom also signed & promxssory nete foxr the $7¢,000.00 to

which $37,446,.00 was added as che costs of the lecan., The total,

therefore, was H1is,440.00, There was one other document
tendered through Glendale singh and that was the motor vehicle
cercificute which showed that the car was registered in Wee
Tom's name,

The ocher affidavit evidence on pehalf of the bank
was given by Trevor Dixzon who reiterated that wee Tom borrowed

T8 ,00U.00 from the Bank and that he addec $42,000.60 from his

L

own funds to purchase a managevr's cheque for $120,0600,09 which
was exhibited as well as the agreement for the sale of the car
signed by Dr. Dwidght Henjanin the vendor. At this point it
ougi:t to be sctressed that both cofficers regarded the trans-—
action as a loan to Wee Tom, although e Hire-Purchase Act
reguives the Bani to act as a vendor and che inscrument to be
treated as a “"conditiocnal sale agreenent.”

dince neithor Wee Yow noi the judgment creditor,
Musscn, ¢ave any evidence and the officers from the Bank were
not cross-—examined, the uncontested affidavit evidence and the
five e¢xzhabics were the only factual matters for the Master's
consideracion. it is, thevefore, necessary at this stage to
axamine the law applicable to a consumer bill of sale,

THE LAW

Since Secition 3 of the Bills of Sale Act maneu

registravion mandatory, failure to register would make the
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pill of sale void. With regard to the Bank, they sought to

'-aa

justify the validity of the instrument as o “"Consumer Bill of

Sale¥., 'wne definition of this document is set out in Section

35 of the Hire~Purchase acit-—

"PART iV. application of

- this Act vu prescribed
bille cof sale

35, in this Part "consumer's pbill of sale”
means any document which 18 & 11ll of sale
as defined uncer section 2 of the Bills of
sale Act, not being-—

(&) o cuocument the subject mattel of
which incluceg-—

(1) any part of the stock in trade; ovr

(11} any plant or eguipnent, of a trade,
business or calling; ox

{b) & document made or given to a bank for a
¢ebt incurveu for a purpose other uvhan the
purchase of the subject matter c¢f such
documnent.

It is necegsary to examine the instrument to see if it makes
reference to any planit or equipment of & trade, Lusiness or
calling., Furtiner, it is of particular inmpovtance to see if
1t is disgualified because it is a cocument given tc a bank
for the purchase of any ocher item than thac stipulated in
item ¥ of une schedule. Sections 3v and 37 are also
inporcant. They read:
"36. Yhe provisions of tne Bills of Sale
Act shall, from and aiftevr the lst
Gotober, 19%4, Lave no applicaticon to
consuners’ billg of sale.”
Thic section specks for itself; s we must now turn to
section 37, it reads:

"37. The provisions of sections 7, L3,

16, 17, 22, 24, 25 and 26 of this Act shall
apply to consumers’® bLills of cele in like
manner ag e

1651



. ~10~-
“{a) the person to whom such bxrlil of sale
1s granted were a venador of the goods,
the subject matter of tue bill of sale;
(b} the perscn granting such bill of sale
- wexe a purchaser of such goods; and
&”’ {c) the document conscituting the bill of
sale were a conditional sale agreement.”
The initial comment is chat this section makes it necessary
tor the transaction to be a genuine gsale and any colourable
uevise will not be given the protecticn of thoe Act,
Does the instrument exhibited by the
Bamnik qualify as a consumer bill of
<~y sale pursuant to the Hire-Purchase Act?
The instrunent s headed Hire-~Purchase Act 1974
Consumer Bill of Sale. The recital states chat the bilil
wes mace on 17th December, 1987 between the Wee Toms and the
Bank and furtlier states the mortgagor has reguested the Bank
te extend to him such loan as the Bank may have thought fit,
which the Bank had agreed to con receipt of the security
&\\ appearing and on congitions which were set out. It is

pertinent to set out this clause of the recital; it reaas:
"VVHEREAS 2

{1) ‘“he rorcgagor has reguesced che
Mortgagee tce extend to him such loan ox
loans or other general or specific
finoucial and banking facilities or such
further loans or facilities (as the case
may be) or to grant such extension(s) of
time for payment og agree to other changes
in the terms and conditions attaching to
any particular loan or facility as the

N Mortgagee way from time to time think fit

A which the Mortgyagee has agreed to do upon
receivong the sccurity hereigaiter appear-
ing apd upon tixe concitions hereinafter set
out.,”

£, therefore, the loan was for the purchase of tie motor

car, and the conaitvion in the instirument is that it was
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solely for that purpose, then thc instrument would qualify
ag a consumer bill of sale pursuant o sSection 35(bj).
Clause (£) of the recital merely rceiterated the

:

caption and states that the document is subject

to all the

o

provisions of the Hire-Purchase act relating to consumers’
bill of sele. The comment that may be made iz that the
recital cannoi govern tne coperacive part of tie inscrument.
If 1t coulu, the fact tiiat at the outset the draftsman stated
that the instrument was a consumer bill cf sale as definea
would necessarily describe ithe contents. It is, therefore,
appropriate Lo turn to the operative part of the instrument.
Clause 1 reads:

"NOW THIS INSTRUMENT WITNESSETH «g followss-

L. Por the considgeration aforesald the
Mortgagor as beneficial owner HEREBY
ASSIEHNS to the rortgagee ALL AND
SINGULiAR the goods chattels eguipment
plant veihicles and things specifically
described in Ytew 3 of the Schedule
hereto together wich all attachments
accesscories spare parcsg ana cther
equipment actachied or belcuginyg thereto
(hereinafter called ‘ithe said property')
TC HCLD the same UNTU the Fortgyagee by
way of gsecurity for payment oi all
rnicnev: hereby secuied and subject to cthe
proviso for iredemption nereinaftern
contained,”

Although it cculd be contended that item 3 of the schedule,

the motor car, is tne only item "which is the subliecc matter

of the deocument”; tihe more convincing interpretation is that
as “"equipiment and plant® are alsco mentionea in clause 1,

this woula contravene section 35(a} of the Hire-Purchase Act.
Bquipment ana plant cre generally associated with trade,
business or calling, and therce was 1no indication chat it is
otherwise in this context. On the contrary, in the next
clause there is a reference o mertgagors course of business,

an indiceticn that the instcrument was not confined te the
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Toyota mocor car. The impression created at the outset is
that chis was not a document prepared for a consumer Hill of

sale or hcow coulc chese defects appear s0 early? Turning to

Clause 2 of the instrument, the relevant section reads:

"Z. For the same considerxation the kortgagor
HeEREBY COVENANTS with the Mortgagee as
follows:~ R

(1} To pay to the Mortgagee on demana all
such sums of money as are now cy shall
at any time and/cv from time to time
hereafter become due or owing from or
by the Mortgagor to tlie Mortgagee or
which the Mortyagor is or may at any
time hereaifter become liable to pay to
the Moritgagee on any account (incluaing
all sums which have become immediately
Gue and payable under the terms of any
Ccotia rlan Loan) orv in any mranner

whatsoever whether in respect of overwuraft,

moneys advanced or paid tc or for the use
of the plortgagor oxr cliarges incurred on
his account or in respect of promisscry
notes and other negotiable instruments
drawn accepted cy endorsed Ly o on
penalf of the Mortgagor and discounced
or paid or held by the Mortgagee eitherxr
at the kortgagox's reguest or in the
course of businegs or otherwicse and wlhiew
ther such mouneys shall be paia to ovx
incurred on bhenalf cf the Mortgagor
«lone oxr jointly with any other person
fiym or compony ané whether nsg princi-
pal or surety and also to pay interest
on each advance or financial facility
made avarlable by the Mortgagee to the
Mortgagor as aforesaid at such rate or
irates as shall from time to time be
chareeable by the Mortgagee in respect
of eacii of them respectively and all
usual end accustomed charges and
expenses which the Mortgagee may in the
course of its business charge in respect
of any of the wmatters aforescid all such
invterest as aforesaid being computed in
each case from the time of each advance
and beinyg payable with monchly rests or
at such ocher times and in such manner
as the kortgagee shall from time to time
specify.

In considering Clause 2(l) 1t 15 necessary to advert
again to Section 35{b) of the Hire~Purchase Act for easy

"

seference., 'W‘his section states in edaphatic terms a B11ll of
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sale will not qualify as & consumer bill of sale if it is -
“{b) & cocument made or given to a
bank for « debt incurred for &
purpose other than the purchase

cf the subjecc matter of such «
docurent . ¥

Whet woes clause 2(1) of the instrument cblige Wee Tom to do?
it obliges hiin to pay all sums on demand to the Bahk which
were owed or which coula be owea in the future. This would there-
fore include z debt incurred for a purpose other than for
the purchase of the wovor car in <tem 3 of the schedule. The
legislature in creating a consumer bill of sale intended to
procect ‘purchasers’ againgt 'sellers', and yet the Bank
secks to ryely on this instrument. The legislature intended
the Bank to act as a vendor and the beorrower to be deemed a
purcinaser. Yet the Bank continued o act as a traditional
lender, As proof that vhis document was never prepared

witii Section 35 ¢of the Hire-Purchase Act in mand, the instru-
nent gives the Bank power to demand paymeni for debis due by
way of overdraft, advances of money to Wee Tom, charges
incurred in respect of promissory notes. These provislonsg
are sufficient to show that thas insgcrument fails as a
consumer bill of sale and the Master's ruling in this regard

WasS COrrecCt.

is extrinsic evidence admissible to

show the true nature of the transaction?

Therve is another aspect to this case as advanced by
the appellant’s counsel. ‘The quesiticn was whether it was
appropriate to adduce extrinsic evidence to show the true
nature of the transaction. Yhe flrst point 1O note in
respect of the admissaibility of extrinsic evidence, is toat

1t is an exception to the basic rule that extrins:c
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evidence will not be aamissible to contradict the words of the

instrument. Lord Morris in Bank of Australasia v. Palmer

{18971 n.C. 540 at p. 545, pute it thus:

o

'"Parcl evidence cannot be received,'
cseeoccoansossseseneses LO CORCIadict,
vary, add to or suptract 'from the
terms of & written contract, or the
termsg in which the parties have
delipberately agreed to record any part
of tuneir contrazt'."

The second point which is relevant to this casc is

that if the instrument does not gualify as a consumer bill

of sale then it does not protect Wee Tom or hiis creditors and

the

courts would not in such circumstances exercise a dis-—

cretion tc adamit exvrinsic evidence. Holroyd Pearce, L.J.,

gtated it thus in Campbell Discount Co. Lied. v. Gall [1961]

L $.B. 431 at p., 439

“The Hire-Purchase Act, like the Bills
of fale Acts and the Rent aActs, cainnot
in my judgment be excluded by documents
which, though puiporting to be outside
the Act, represent a transaction which
1s in truth within it."

The fact is, the instrument represent & tyansaction in which

s

LS a

loan on a security and requires a registeved bill of

sale or it is void.

The thivrd and related point i1s that the admission

of extcrinsic evidence being an exception, the courts will

only admit extrinsic evidence where the document ig¢ a sham

nd

Thisg

vest

the coure then examines the true nature of tine transaction.

is how Diplock, L.J., puts it in Snook v. London and

kiding investments Led, (1967] 2 W.L.R. 1u20 at 1030-31:

&g regards the contention of the
plaintiff that the tiransactions

between Liimself, Auto Finance and the
defendunts were a ‘sham,’ it is, i
think, necessacy co consider what, if
any, legal concept 1s involved in the
use of this popular and pejorative word.

1656
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"I apprehend that, if it has any meaning

in law, it means acts done or documnenics
executed by the parties to the ‘sham'
which are intenced by them to give wo
third parties or to the court the
appearance of creating between the

parties legal rights and obligations
cdifferenc from the actual legal rights eand
obligations (if any) which the parties
1ntend to create. But one wiing, L think,
is clear in legal principle, morality and
the @utheorities (see Yorkshire Railway
Wwagon Co. v. Maclure [(1&82) 21 Ch.D. 309,
C.n. and Stoneleigh Finance Ltd. v.
Phillips, (19657 2 ¢.B. 537), that for acts
cy documents vo e o 'sham,’ with whacever
legal conseqguences follow from this, all
the parties thereto must have @ cominon
incention that the acts or docunents are
not te create cthe legal righits ana obliga-
cions which they ¢ive the appearonce of
creating. Ho unexpregsed intentions of a
"shammezr ' affect the rights of a party
whor he deceived,

Cextaanly it was not ceontended in the instanc case
that the instrumentc between the Bank ana Wee Tom was a sham
sc as to give the court the discretion to admit extrinsic
evidence. 1f the Bank uged a void docunment, how can it
claim to be a secured creditor as agalnst a judgnent
credicor?  There is yet a further authority which shows
vhen the courts resort to extrinsic evidence so as to

examine the true nature of the transaction. Polgky v. &,

[ o

and . Serxvices (1951 ; 1 All E.R. 1d%, approved in the Court

of ippeal at p. 1062, 1is an insteance where the court looked
behind the dccuments to see the true nature of the agrecment,
The hecdnote shows the reesons why whe couwte adopted chat

ture, At page LS5 it veaass

[0

(e}

PO

"the main cobject of the hct of lgid being
o protect bowrowers against lenders, it
was the duty of the court to look behind
the documentg to discoveyr the true nature
cf the transacticon; the facts set out 1in
the proposal form were incorrect, and the
transaction wag nov & genuine sale anad
re-hire, but was merely a loan of F£4UU by
the defendants to the plaintiff on the
security of the car; and, therefcre, the

1c5Y
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"hire-purchase agreement of June 22, 1984,

was & bill of sale within s. 3 of the Act

of 1862, and, as it was not registered, it
wag void under . 6."

¥n the instant case the document reflects the true nature of
the transaction that 1¢ was a lcan on a security. That being
so 1t ought te have been registered. 1t nust ke emphasised
that the Bills of 8ale Act is for the protection of borrowers
and crediters asg lMmusson., As Lora Goddard puts it in Polsky
at pp. lol-189:

"T must equally bear in mind, as LORD ESHER,

.R., pointed out in Madell v. Thomas & CcC.

[18913 1 ¢.B. 230 at 233, that the object
of the Bills of sale Act 1is:

.ss TO protect borrowers against
lenders as well as to protect other
persons who might be creditors of
borzowers, 7The main object of the
Act of 1882 is to protect borrowers
as against lenders'."

The Mascer, therefore, was correct in not admicting
extrinsic evidence in the circumstances of this case, because
evidence could not cure che unregistered instrument which was
& nullity and Musson would lose the very protecticn which the
Bills of Sale Act afforded. If there are numerous such
transactions as ¢eunsel for the Bank submittea, this issue
is of iwmportance to the commercial and financial community.
The appropriate instrument should, therefore, be draftea for
transactions such as this where the law orliges the Bank to
act as a vendor and the client a purchaser. Alternatively,
if it is proposeda to use the instrument as a 5ill of sale;
ic should be registered. The Master's order was correct and
should be affirmed. Costs are to the respondenc which aust be

agreed or taxed.

1c58
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GORDON, J.A. {Ag.):

This 1is zn appeal by leave af the Master dismissing
an interpleader summons brought by the Bank of Wova Scotia
{Jamaica) Limited (Yhe Bank) undey seccvion 606 of the
Judicature (Civil Procedure Code) . The subject of the summons
was a voyvoca Corolla motor car seized by the bailiff for the
porish of &t. Catherine, pursuant ©d & Writ of Seizure and
sale issued by the plaintiff against the defendgant pursuant
to a judgment. ‘vhe Bank sought the Ccurt’s determination of
its claim on a aocument purporting to de a consumer kill of
sale by which the said motor car was mertgagea to the Bank
by the defendant te secure & loan.,

At the hearing of the summons the Bank scught leave
to adduce extrinsic evidence of an affjicavit by Glendale Singls
the Manager of the Hagley Park Road branchi of the Bank and
Trevor Dizon the Consumer Creait Officer, a prcoulssory Hote
and the loan appilcation form to assikt in the interpretaticn
of the Bank's claim and to show that the document captioned
"Consuaer Bi1ll of Sale™ on which the kank relied, conformed
with the requircments of Section 35 of the Hire-Purchase Act
(The Acti. “he learned Master ruled that the extrinsic
evicence sought to be adduced was inadmissible. YPor con-
venlence 1t is desirable thatv Section 35 of the Act be set

cut at this stage -

"35., in this Parc ‘consumer's bill cf sale’
means any document which is a bill of sale
as defined under section 2 of the kills of
Yale Act, not being-— .

{a) a document the subject matter of which
includegs—

{1} any part of the stock in trade; or

(ii) any plant or egquipment or & trade,
busineps or callang; cr
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"(b) a Jdocument rnade or given to a pani
for a debt incurred for a purpose
other than the purchase of the
supject matter ¢f such documenc.”

Dr. KMcCalla submitced that Section 35(aj was applicable
in that there was no evidence that the motor car given as
security for the bauking facilities was part of the mortgagor's
stock in trade or any plant oy equipment of a Lrade orF
buginess cr culling so as te be in contravention of Section
35(a)s  chus complying with the requirements of the section
the document was a consunier bill of sale. He gubmittea thac
by vigiue of section 35(b) the document was a bill or sale

and eRUIrinsic eviaewce was &

¢missible to prove the true
purpose of the agreement. He relied on a stutement in Chitty

on Centyvact 25th Edition para. 607 and §12:

"807. Consideration. Counsideration is &
necessary requirement for the formation of

all contracts wnich are not under secl.,
Bxtrinsic evidence may tcherefore be admitted

to show want of or failure of the considera-
tion statea to have been ¢iven in a written
instrument, fYnus the words in a bill of
exchange 'for value received' do not preclude
the court from tinding tchat no consiceration
has in fact been ¢iven. fxetrinsic evidence 18
also admissible te prove the true consideration
where no consideration has been statcd or where
the consideration is inaccurately recoraed.
Alse an additvicnal consideracion may be proved,
proviced it aoces noc contradict the stated
consideration. 'fthe rule is that, where there
ig one consideration stated in & deed, you nay
prove «ny other consideratcion which existed,
not in contradiction to the instrument; and it
is not in concradiction to the instrument to
prove a larger consideration than that which is
stated.”

Paragraph 61<:
4 True nature of the agreement. Extrinsic
evidence is admissible tce prove the true
nature of the agrzement, or the legal rela-
tionship of the parties, even though tinis
may vary or add to the written instrumnment.
i'hus & conveyance may be shown to be merely
a mertgage, & sale and hire-purchase agrce-
ment to be an unregistered bill of sale, and
a sale of property to be a loan cn security.”
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pr. HMeCalla said the Gocument captioned “Consumer Bill of
Sale” was o consumer 111l of sale under Section 35 of the
dire-Purchase Act «ng oughic to have been so treated,

M. Gittens urgea that te qualify as a consuner
bill of cazle the documenc had to conply wicih the requirements
cf Hection 3%(k) of the Act, in theat, the document must be
given tce the Bank for a debit incurred for thie purchase of
the subject matter of the document. 7The article plecoea by
the mortgager to vhe Bank must be the propercy kbought with
the meoney loaned by the Bank and the document, the bill of
Sale, must o situte. Bven if extrinsic evidence was
admissivle to show that the loan was given for the purchase
of the motor car the document woeuld still not gualify as a
consuneyr will of sule because it came 1nto existence to
secure depts which had nothing to o with the purchase of the
mector car. Ln the promissory note nc mention is nmade of a
motor car and in the loan application there is no indicacion
that the car pledgeu was to be purcnased with the loan.
wection 35{b) would operate vo excluue the document from the
gefinition of & <onsumer bill of sale. He submitted
Secvion 3%{(a) was no aid to the appellant’s contencion,

By Seccion 3 of the Bills cof 5ale Act, all bills of
sale must be regiscered within thirty days cf executicn.
Hon-regiscration renders the bill of sale vcid., By secticn
3o of the Hire-Purchase Act, consumer bills of sale are
exempte froia vegistravion., The section reads:s

“36. whe provigions of the Bills of Sale
Act shall, from anag after che 1lst Ccitober,

1974, have nc application tce consumers’
bills of sale.”

& document whnich fails to qualifiy as a consumer bill cf sale

may stand as a bill of sale but may be defcated by want of

< :

istratiocn., By Section 35 of the Hire~Purchase hct, &

N
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consumer bilil of sale is created and deiined. Jection 37
reguires that it conforms with the provisions of the dHive-
Puichase Act. Section 37 scatess
"37. ‘dhe provisiong of secticons 7, 13,
Yo, 17, 42, 24, 25 and 2% of this Act
shall apply to consumers' biils of sale
in like manner as if-—
(¢} the person to vhom such Pill of
sale ig granted were a vendor of
the goods, the supiject matter of

the bill of sale;

(b) che person granting such will of sale
were & purchaser c¢f such goods; and

(c) the document conscituting the brll or
cale were a condiicional cale agreement.”

iocondcitional sale agreement is definec in section 2 cof the
het. This definztion statces:

"condiiional sale agreement® mneans an
agreement for the sale of coods under
wiich che purchase price or part of it 1is
payahie by instalments, and the propercy
in the goods 1s o remain in the seller
{nowwichstandaing thaet the buyer ig to be
1n possession of the goods) until such
conailtions as to the payment of instalments
or otherwise as may be specified in the
agreenent ere fuliillea;”

Part IV cof the Act deals exclusively with consumey
pbills of sale in thoe turee sections, 35, 36, and 37. Secticn
37(e) requires tuat the document srnould be a "condivional
sale ayreement” as defined in section 2 of the gaid hAcv. What
tne legislaticon provides ig that a document to be a consumer
bill of gale wmust ccmply with the reguiremencs of seccions
3% and 37 of the Act and if ic does, it 18 erxemptea by
secticn 3¢ from the provisicns c¢f tie Bills of sale acy,
section 3 cof which requives that bills of sale must be
regiscerec. The deocument captlconed “titrve-Purcinase hct 19747
sinplicirter nmust be registereu or be renderea veid for want

of vegistracion. While section 35(a) excludes stock in trade,
i}

plant or equipment already held from being made the gubject

icce
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cf a cousum D11l of sale it seens ohat such itens can

gqualify tc we the sublect of a2 consuier biil of sale ¢ivan to
a bank if they ave purchased wich the loan advauced by che
Bank ag pnrovidea for in sceticn 35(bi. Section 3%5{(a) cannct
apply to cover the aocument in thie ense s sectzon 35(L)
proevides exclusively for such transactions wivh a voank. &
pang 16 not precluced from taking a bill of sale on stock in
Trade, plant. or eguipnent of any trade, business, or calling,
but such « Gocuanient 1& not a consumer bill cf sale but a

piril cf nale under the Biils of Sale Act and 1t nust be
regirgtered.

The document capcionee "Hire-Puichase act 1974

£ N

Consuner Bills of sSale", so far as is nateviali, recirieg-—

"WHERBAS ¢

(1) The Fortgagor has reguestea the
mortgagee wo extend to him such loan or
Locane or other general oy specific
financial and banking racilities or such
further lecans cr facilities (as vhe case
miy be) or o grant such extension{s) of
teite: fOr payisent or agiee TO OUAOE Chaliges
in the werms and conaitions aviaching to

any particular loan ci facility @8 che
rortgagee may from time to time chink fic
which the Moruvgayce has agreed o 4o apen
veceiving choe gecuvity hereznaiter appearing
g upon tihe conciticng hereinafier seu out.

{2) ¥his B1ll of sale is & consumer's bill
cf sale as defined an the Hire Purchase AcCt
1974 (hereinafiter called 'the Act') ang is
supbject to all the provisions of the Act
releting toe consumer's bills of sale.

-

@il as followsge-

HOW THIE YHSTRUMENT WIVHESLS

i For the consideration efeorcesaid the
Morcgagoy as beneficial ovwner HurREDY ASUIGHD
o the nertgugee alLl apDd SINGULAR the ¢oods
chatcels eqguipment plant vehicles and things
specifically descripved in Ltem 3 i the
schedule hereto together with all atcachuencs
Goeessoricys gpare parts and othier cguipnent
attached or belounging cheretce (hereinaiter
callea ‘'the sald property') W0 BOLD the swume
UNTC the morugegee by way of security for
paywent or all moneys hereby securoed and sub-
ject to the proviso foy redempticn herein-
aiter contained,
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This »2xll of sale i1s ¢ilven to secure “"loan or loans or cuhier
specitfic financial and banking facrlicies or such furiher
loans cr facilities (ag the case may bel®™ Lt 1is nei given

o secure a loan used to purchase tne subject matter oi the

cf Saie tvo hake it qualifv as a consuner nitil of sale.
Pow the cecital wo continue to express “Yhisg 2ill of sale

i a consuner Bill of zale as deilned in the Hire-bPur¢hase
Aot 19747 dQoes not malke il what ic saye 1t i3, en Yace ithls

docunenc degpice the capcioi, 3o

o]
v
]
et
.
G
s}

cale, which by
section 3 of the kills of Sale ict shoule be regisiered.
Wnat remasns to be resclvea iy whether crtvinsic
evideiite can oe adiivied o prove tiie true nature of the
agreement. 40 Crosy on wvidence 3ra #dition «i p. 50Uy there

is this stavement of the wule, which I endorse:

fur

i1} Statement

Extrinsic evidence iz generally inacmiisible
vinen it would, 1f woceptea, have the efiect of
&GUGLING LO, Varying or coucradictixy the tewrns
cf a juuicial recore, a transactioh required
by law to be in wriclug, Or a dcCunenc con-
stituting a valid and affective convract or
other cransaction. bost judicidl scateuwents
of the rule are concerned wit) Lt application
Lo contracis, and one of wne SL Known is that
Of LOYd Loryis Wwho recarded Lt as rndisputable
thaus

1,

"Parol tescimony cannot B oreceivec o
concradgiet, vary, aad wo oF Jubiract From
che terms of a wriciten cintrco or che te
in wilch che parties have Gliberately agre
Lo rocord any past of thpircont oy
Bank of australasia v, @lmn, (1897
540, au p. 545."

Furcher ce chiv b p. 509 (iuem) tie auhor staves this
principiv -

vuven wilen g btrangsactifh 9 reguLired by

law co be ip Wikicing, eXtrinsic eviaence

is admicsible 1n aid @ the interpretacion

of vhe aecunent, but tiat does not consti-
cute apn inivingement of the rule under
consideraticn. Addtional or different terms
wey net e provec 1/ ¢xtrinsic evidence,®
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“t x5 an accepted grinciple in the interpretation of
docunents thiat extrinsic evidence 1is wdmigsipvle to £ill gaps
anld/or explain ambiguities i) a document, ‘Ihig is an excep-
Cion G the general rule mentioned above, Under this captics

faile tie scatenent at page 513 of Cross on Evidence (supra) -

“{iv) Yhe real nature oi the tramsaction.-—
When ot a8 relevany, having tegard to che
principles oif comucn law and cguity

involved, exuiingic evidence nay be

giver:

¢f the real nature of any CranSaciCls,
vhecher 1o 18 recorded in ¢ doCcumeni Lii

wnee of legal reguirements or ai the
insvaase of the parvtics. Thug eviaence
has been received co show wnat an apparent
sale wae really a mortgage, and a sccret
trust could never pe establicshed without
recourse Co extrinsic means of proock.?

ihe extriusic ev1deﬁce sought to be acduced congisws of the

loan application, cthe promisgory note and aif.daviis by banlk
officials. The promissory note is of no evail as apart Lron
menticning vhe aAct, 1t 15 given for value receiveu. whe

loan application gives the purpcse of the loan a: "to

purchase cavr® and not “%c¢ purchease 1384 Tovota Corcllia & r 5°

45 tie goods cifered as securivy therean. ZYhese two documeacs
being of no avail shodld any reliance be placed un «f¥ficavits

Ly bank officialg? 1 shoula thinig not. In addivion to being unp-
helpful, che loan application aiscleoges that the applicant

&8 had other loan Cransacueions with the Bank on whnoeh chaere
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he tenor of the Act war to provide a scheme whercby
the congsumer could pledge as securicy the goods purchasea wich
che wmoney loaned. The law oifered the consumer relief trom
tiwe coglts atcencant oin registration ¢f a bill of sule., Loans
fov business purpoges are covered by Bills of Zale under the

malle of bBale Bet. dection 35{L) requires that dcecuments

]

gheula gvapuiacs thatv the loen was given for the purchase ol
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riie suuject of the bill ci sale and the docuwent ig captioned
with an awareness of cthe provigions of the Act. The document
15, however, Iframed Lo cover a wiae range of banking

carae 18 taken to sgtace in recival o

¢ ois & consumer bill of sale., Parvagraph (L)

and (¢} recite complisnce with the requirement of gection 2%

i che Act and reference is made Lo the Regulations mace under
che Act but no where in ¢lins document i any attempoe made to
comply with scotion 35(b) ¢f the Act. This docuwment was
carefully urafted as a bill of sale; it does not fatv che
sescription of @ conditional sale agreenent and i1t is nci a
consuwaer L1l of sale. There is no ambiguity in this decument.
iv purporis to be what it L8 not.

N

i hola that the lesyvned Mastexr cawme to the correct
cenciugion in refusing to asumit the extiingic evidence ana Ln

aismissing the summons. 1 would dismiss the appeal with costs

to tue responc
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