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FOX, J .A. : 

The f a c t s  of t h i s  c a s e  a r e  s imple .  Towards t h e  end of J anua ry ,  

I"+ 

I 1960, Gif ford  As to r  Reid, a  s e n i o r  l a n d s  o f f i c e r  i n  t h e  Lands Department,  

a p p l i e d  f o r  a l o a n  t o  Chres ten  Garc i a ,  t ho  Branch Manager of t h e  a p p e l l a n t ' s  

bank a t  l k y  Pen. I n  r e p l y  t o  e n q u i r i e s ,  Reid t o l d  G s r c i a  he was i n  a 

p o s i t i o n  t o  o f f e r  s e c u r i t y  f o r  t h e  l o a n  a s  he was t h e  owner of t h r e e  separdtu.  

l o t s  of l a n d  f o r  which he had r e g i s t e r e d  t i t l e s ,  one of t h e s e  l o t s  be ing  

s i t u a t e d  3t Barry  and Lloyds i n  S t .  Cather ine .  Garc i a  asked  t o  be shown 

t h e  l a n d  be ing  o f f e r e d  as s e c u r i t y  and Reid took  him t o  Barry  and Lloyds and 

p o i n t e d  o u t  a house upon l a n d  which Garc i a  e s t i m n t e d  t o  be abou t  t h r e e  a c r e s .  , 
f ' ,  ' .. 
i 1 Reid  t o l d  Garc ia  t h a t  he was a ' P l a n t e r t  and w a s  a p p l y i n g  t o  t h e  bank f o r  ..., 

' f a c i l i t i e s '  as he "wanted t o  be a s s i s t e d  i~ a ch icken  farm." 

On 5 t h  February ,  1960, Reid r e t u r n e d  t o  Garc i a  a t  t h e  bank, 

execu ted  an e q u i t a b l e  mortgage by way of charge  and d e p o s i t e d  as s e c u r i t y  

s d u p l i c a t e  C e r t i f i c a t e  of T i t l e  r e g i s t e r e d  a t  Vol. 864 F o l i o  98 f o r  l o t  160 



a t  Barrby and Lloyds. Garcia understoocl t h z t  - th is  c e r t i f i c a t e  r e f o r r o u  tc, 

t h e  same l and  a t  Barry  and Lloyds which had p rev ious ly  been p o i n t e d  o u t  t o  

him by Reid. The l o t  was one of  s e v e r a l  l o t s  i n  n sub-div ls ion  of a p r c & ~ r t /  

known 2s S e r r y  and Lloyds and comprised i n  a p a r e n t  C e r t i f i o s t e  of T i t l e  

r e ~ i s t e r e d  a t  Vol. 312 F o l i o  127. Th i s  p a r e n t  C o r t i f i o a t e  of  T i t l e  was 
,c- - -;, 
L i s s u e d  on June 27, 1939 i n  the  name of the  Co lon ia l  S e c r e t a r y ,  The C e r t i f i -  

c a t e  of T i t l e  f o r  l o t  180 was o r i g i n a l l y  i s s u e d  t o  F e l i x  Richards  and h i s  

wifa  E l i z a b e t h  on A p r i l  2, 1958. It oonta ined one f u r t h e r  e n t r y  of 

ITovember 4, 1958, r e c o r d i n g  a t r a n s f e r  of the  i n t e r e s t  of M r .  and Mrs. 

Richards  t o  Reid. 

As a r e s u l t  of r e p r e s e n t a t i o n s  made by G ~ r c i a  t o  the  head o f f i c o  af 

t h c  bank i n  Kingston,  a  s e a r c h  was m2de i n  t h e  T i t l e s  O f f i c e ,  Tha r e g i s t e r  

/' , d i s c l o s e d  no c a v e a t  ou t s tdnd ing  a g a i n s t  t h e  C e r t i f i c ~ ~ t e  of  T i t l e  f o r  l o t  180 
4 I L, 

a t  Vol. 864 F o l i o  98. On February  8, 1960, t h e  bank lodged a c a v e a t  i n  

p r o t e c t i o n  of i t s  e q u i t a b l e  mortgage and t h o r e a f t o r  Garc ia  completed arrange- 

ments whereby Reid was al lowed t h e  f a c i l i t y  of  an  o v e r d r a f t  on a newly opcnud 

c u r r e n t  account .  On J u l y  23, 1961, Reid d i e d  i n t e s t a t e  indeb ted  t o  t h c  b-ink 

i n  a sum s l i g h t l y  i n  excess  of  a  thousand pounds. I n  A p r i l ,  1964, t h e  f i r s t  

dofendant  r e c e i v e d  informat ion  t h a t  Reid had s o l d  l o t  180 t o  tho  secvnd 

d c f e n d s n t  Hamilton. I n  l e t t e r  of June  15, 1964, t h e  f i r s t  d e f e n d a n t  

/ ' 

c- n o t i f i e d  t h c  bank ' s  s o l i c i t o r  of t h a t  f a c t ,  On November 19, 1964, l e t t e r s  

of a d m i n i s t r a t i o n  t o  t h e  e s t a t e  of Reid were g r a n t e d  t o  t h e  f i r s t  d e f e n d ~ n t .  

On J u l y  17, 1967, t h e  bank f i l e d  a c t i o n  f o r  a d e c l a r n t i o n  t h a t  i t s  e q u i t a b l e  

mortgage rsnked i n  p r i o r i t y  t o  t h e  r i g h t s  of .tho second de fendan t  ove r  t h e  

l a n d  and f o r  such o r d e r  a s  would e f f e c t  t h e  payinont of t h e  amount o f  t h e  d e b t  

and i n t e r e s t  due t o  t h e  bank.' The second d e f e ~ i d ~ t n t  counter-claimed f c r  ; 

d e c l a r a t i o n  of p r i o r i t y  i n  h i s  favour .  

. A t  t h e  t r i a l  before  P a r n e l l ,  J. t h e  second defendant ,  Hamilton, 

a b u i l d e r ,  l a n d  owner and J u s t i c e  of the  Peace, produced an  agreement da tod  

November 28, 1958, f o r  the  s a l e  by Reid t o  him of  l o t s  180, 172 and 175 i n  

t h e  s u b d i v i s i o n  a t  Barry and Lloyds. P a r n e l l  J, founds- 

( 1 )  t h a t  the  agreement of s;le was drawn up i n  t h e  

handwri t ing  of t h o  deceased  and was s igned  by 

bo th  Reid and Hamilton; 



t h a t  Ilamilton had on to red  i n t o  pos:;essiorl of 

l o t  180 i n  November 1956 and had remained i n  

u n i n t e r r u p t e d  p o s s e s s i o n  t h e r e a f t e r g  

t h a t  a l though  Hamilton d i d  n o t  l i v e  on l o t  180 

permanently,  he  had c o n s t r u c t e d  a house, e s t a b l i s h e d  

a p i g  farm and chicken  coop, e r e c t e d  wator  t anks  

and had c a r r i e d  o u t  o t h e r  a c t s  of ownership openly,  

and t h a t  a l l  t h e s e  a c t i v i t i e s  on l o t  180 were 

w i t h i n  " the  knowledge of a  wide c i r c l e  of people"; 

t h a t  t h e  t r a n s a c t i o n  r e s u l t i n g  i n  t h e  e q u i t a b l e  

mortgage o f  February 5, 1960, was a f r z u d  p r a c t i s e d  

by Reid upon the  bank; 

t h a t  wheress t h e  bank en te rod  a cavoet; i n  r e s p e c t  

of l o t  100, Hamilton d i d  no th ing  t o  p r o t e c t  h i s  

e q u i t a b l e  i n t e r e s t  a r i s i n g  from t h e  c i rcumstance  

t h a t  he was a  pu rchase r  i n  p o s s e s s i o n  under a n  

agreement  of s a l e ;  

t h a t  i n  1958 Hamilton d i d  n o t  know t h e  purpose of  

a  c a v e a t  i n  r e l a t i o n  t o  t h e  t i t l e  of l a n d ;  

t h a t  -the measures t aken  by t h e  bank i n  e f f e c t i n g  

t h e  e q u i t a b l e  mortgage were i n  conformi ty  wi th  

banking p r a c t i c e  i n  t h i s  i s l a n d ;  

t h a t  t h e  bank had f a i l e d  t o  make t h o s e  r easonab le  

i n q u i r i e s  and i n s p e c t i o n s  which shoult i  hdve been made 

and which would have enabled  G s r c i a  t o  d i s c o v e r  t h a t  

l o t  100 was i n  t h e  open and w e l l  e s t a b l i s h e d  p o s s e s s i o n  

of Hamilton; 

t h a t  Hamil ton 's  p o s s e s s i o n  "gave t h e  benk c o n s t r u c t i v e  

n o t i c e  of h i s  r i g h t s  and i n t e r e s t s ; "  

t h a t  t h e r e  was no evidence  of  any a c t  o r  omission on 

t h e  p a r t  of Hamilton "which was t h c  proximate cause  

f o r  'bankt  g r a n t i n g  t h o  f a c i l i t i e s  t c  Beid." 

I n  the  l i g h t  of -these f i n d i n g s  and of  his view of  t h e  r e l evan t ;  lLiLw,  

P a r n e l l ,  J. concluded t h e  i s s u e  of  p r i o r i t y  i n  f avour  of Hamilton. 

It i s  a p p r o p r i a t e  t o  p r e f a c e  a s ta te rncnt  of t h e  r e l e v a n t  law  wit.^ 

t h e  o 'bsorvat ion t h a t  t h e r e  i s  i n  Jamaica no l o c a l  a u t h o r i t y  on t h e  c r i t i c ~ l  

p o i n t  of p r i o r i t y  which is i n  i s s u e .  Th i s  oase  i s  a t e s t  ca se .  Thc 

answera of  t h i s  c o u r t  t o  t h e  s e v e r a l  q u e s t i o n s  of  l aw  which have a r i s e n  w i l l  

have a  f a r - r each ing  e f f e c t  upon t h e  s t a t u s  of a n  e q u i t a b l e  mortgage s o c u r z ~  

by t h e  d e p o s i t  of  a r e g i s t e r e d  t i t l e ,  and upon t h e  s i g n i f i c a n c e  of t h e  

scheme f o r  r e g i s t r a t i o n  of i n t e r e s t s  i n  l a n d  which i s  d e s c r i b e d  by t h e  

p r o v i s i o n s  of t h e  R e g i s t r a t i o n  of T i t l e s  Law, Cap. 340. But a l t h o u g h  l o c h 1  

p r e c e d e n t  is non-ex i s t en t ,  a  wea l th  of a s s i s t a n c e  i s  a v a i l a b l e  from tho  



d o c i s i L n u  of c o u r t s  i n  England, i n  A u s t r a l i a  where t h e  Torruns sys t c r :~  df 

r e g i s t r a t i o n  of l a n d  p r e v a i l s ,  and i n  Canada where analogous p r o v i s i o n s  have 

been enac ted .  I w i l l  t h e r e f o r e  n o t i c e  t h e  answers which would be g iven  

t o  t h e  problems i n  each  of  t h e s e  c o u n t r i e s .  

I The l a w  i n  Canada i s  s t r a i g h t f o r w a r d  and unequivocal  even i f  soiilo- 

I ,f' what niochanical. Where t h e r e  i s  a  c o n t e s t  between two competing i n t e r e s t s  L- 
i n  r e l a t i c ~ n  t o  r e g i s t e r e d  l a n d ,  t h e  p a r t y  who f i r s t  g e t s  on t h e  r e g i s t e r  by 

way df a  c a v e a t  i s  g iven  p r i o r i t y .  Common Law e q u i t a b l e  p r i n c i p l e s  a r e  

n o t  al lowed t o  d e t r a c t  from t h e  f o r c e  of t h i s  p r o p o s i t i o n .  Thus, i n  

Fr i i j scn  v E l i s s  e t  a1 f i 4 g  2 D.L.R. p. 802, a l though  t h e  p l a i n t i f f  s -- 
e q u i t a b l e  mortyage was l a t e r  i n  t ime than  t h e  b a n k ' s  e q u i t a b l e  mortgage which 

was 3150 secured  by t h e  d e p o s i t  of t i t l e  deeds t o  t h e  l a n d ,  and p r o t s c t e d  by 

t h e  subsequent  l o d g i n g  of  a cavea t ,  McDonald, J. awarded p r i o r i t y  t o  t h e  
' 

L1 p l a i n t i f f ' s  c la im over  t h a t  of t h e  bank because the  c a v e a t  f i l o d  by t h e  

p l a i n t i f f  was p r i o r  i n  t ime t o  t h a t  f i l e d  by t h e  bank. This  approach  w a s  

approved by t h e  Saskatchewan C o u r t , o f  Appeal i n  Clarke  v B a r r i c k  e t  a1 

fi95d 1 D.L.R. 260. Applied t o  t h e  f a c t s  of  t h i s  c a s e ,  Canauinn l a w  wiiulu 

g i v e  p r i o r i t y  t o  t h e  a p p e l l a n t  because i t  had f i l e d  a c a v e a t  whereas Hamilton 1 

f a i l e d  t o  do a n y t h i n g  i n  t h i s  r e g a r d .  The v a l u e  of t he  Canadian approach  i s  
I I 

t h e  s a n c t i t y  and t h o  exclusive a u t h o r i t y  which i t  g i v e s  t o  e n t r i e s  i n  t h e  I I 
I' r e g i s t e r ,  and t h e  r e s u l t a n t  c e r t a i n t y  of consequences which t h e  l a w  ensuscs  
i- I 1  

! 

f o r  a l l  yessons  d e a l i n g  i n  r e g i s t e r e d  land .  I make t h i s  juddment, however, 

w i th  due r e s e r v e  and h u m i l i t y  because  of t h e  p o s s i b i l i t y  t h a t  a l l  t h o  r e l e v a n t  
I 

Canadian l a w  may n o t  have been brought  t o  our  a t t e n t i o n  and s u b t l e t i e s  and 
I 

d i s t i n c t i o n s  unknown t o  u s  may e x i s t .  i 1 
The d e c i s i o n s  of  t h e  c o u r t s  i n  A u s t r a l i a  a r e  numerous. The I 

judgments a r e  c l o s e l y  reasoned and d e t a i l e d .  S c h o l a r l y  comments on t h e s e  I 
juugments a r e  e q u a l l y  profuso and profound. Th i s  c o u r t  is i n d e b t e d  t o  counso l  

f o r  l e a d i n g  i t  i n  a n  oxamination of t h i s  mass of l e g a l  m a t e r i a l  by  subrnis;i ils 
I 

which were a s  c a r e f u l  a s  t h e y  were o r d e r l y .  A t  t h e  end, i n  t h e  p a r t i c u l ~ r  

f a c t s  sf t h i s  c a s e ,  t h e  c o n s i d e r a t i o n s  which would be d e c i s i v e  i n  A u s t r a l i a  

on t h o  q u e s t i o n  o f  p r i o r i t y ,  emerged c l e a r  and d i s t i n c t .  A s  i n  Canada, t h z  

c o u r t s  i n  A u s t r a l i a  a l s o  a t t a c h  g r e a t  importance t o  t h e  s t a t e  of t h e  r e g i s t e r ,  

b u t  t h e y  do n o t  g i v e  t h e  same c a t e g o r i c a l  s i g n i f i c a n c e  t o  t h e  f i l i n g  of & I 
c a v e a t ,  That  c i r cums tance  i s  o n l y  one of s e v e r a l  c i rcumstances  which tLe 



c . . u r t u  i n  k u a ' w a l i a  t a k e  i n t o  a c c o u n t  i n  e v n l u a t i n s  compet ing  e q u i t i e s .  

Combined w i t h  o t h e r  c i r c u m s t a n c e s ,  a f a i l u r e  t o  l o d g e  a c a v e a t  may l e a d  

t t ,  t h e  pos tponement  o f  a n  e q u i t a b l e  i n t e r e s t .  Th.is  f a i l u r e  h a s  n o t  i n  

A u s t r a l i a  t h e  g u i l l o t i n e  e f f e c t  g i v e n  t o  it by t h e  Canadian d e c i s i o n s  t o  

wllich I have r e f e r r e d .  Thus, i n  B u t l e r  v F a i r c l o u g h  (1917)  23 c . L . R . ~ ~ ,  

i. a p l d i n t i f f  who had  t a k e n  a c h a r g e  on a l e a s e  as a s e c u r i t y  f o r  a d e b t  

uue  t o  him by t h e  r e g i s t e r e d  p r o p r i e t o r  o f  t h e  l e a s e ,  l o s t  t h e  p r i o r i t y  

r e s u l t i n g  f rom t h e  c i r c u m s t a n c e  t h a t  h i s  e q u i t a b l c  i n t e r e s t  had been 

c r e a t e d  f irst  i n  p o i n t  o f  t ime  t o  t h e  e q u i t a b l e  i n t e r e s t  o f  a d e f e n d a n t  

a r i s i n g  o u t  o f  a s u b s e q u e n t  ag r eemen t  f o r  t h e  s a l e  o f  t h e  l e a s e  t o  him. 

Be fo re  e x e c u t i o n  o f  t h e  t r a n s f e r  i n  t h e  p r e s c r i b e d  form,  and  payment of 

c o n s i d e r a t i o n  money, t h e  d e f e n d a n t  had  s e s r c h e d  t h e  r e g i s t e r  and  f o u d  

i t  c l e a r  of t h o  p l a i n t i f f 1  s e q u i t a b l e  i n t e r e s t .  The High Cour t  o f  

A u s t r a l i a .  h e l d  t h a t  t h e  d e f e n d a n t ' s  t r a n s f e r  was e n t i t l e d  t o  b e  r e g i s t e r e d ,  

dad  t o  t h c  c o n s e q u e n t  p r i o r i t y  o v e r  t h e  p l a i n t i f f  s e q u i t a b l e  i n t e r e s t ,  

oven though t h e  p l a i n t i f f  had l o d g e d  a c a v e a t ,  be i t  obse rved ,  f i v e  d a y s  

' b e fo r e  t h e  d o f e n d e n t  l odged  h i s  t r a n s f e r  f o r  r e g i s t r a t i o n .  T h i s  w a s  s c ,  

e x p l a i n e d  S r i f f i t h ,  C . J .  b e c s u s o  unde r  t h e  A u s t r a l i a n  sys tem,  t h e  l o d g i n d  

c f  n c a v e a t  t o  p r o t e c t  a n  e q u i t a b l a  c h a r g e  upon l a n d  " o p e r a t e s  as  n o t i c e  

t c  a l l  t h e  wor ld  t h a t  t h e  r e g i s t e r e d  p r o p r i e t o r ' s  t i t l e  i s  s u b j e c t  t o  t h u  

(/' ' !  e q u i t ? ~ b l e  i n t e r e s t  a l l e g e d  i n  t h e  c a v e a t . "  ( p . g l ) .  The p l a i n t i f f  had  nc;t 

been  s u f f i c i e n t l y  d i l i g c n t  i n  r e g i s t e r i n g  h i s  c h a r g e  o r  i n  g i v i n g  n o t i c o  

o f  i t  by f i l i n g  a c a v e a t .  He had  n o t  t a k e n  t h e  stei>s which would have  

s a v e d  t h e  d e f e n d a n t  f rom s u b s e q u e n t  d e a l i n g s  ~ i t h  t h e  r e g i s t e r e d  p r o p r i e t c r .  

The defsnds , t l t  had  a c t e d  i n  r e l i a n c e  upon t h e  s t ~ ~ t e  of t h e  r e g i s t e r ,  and  

t h i s  c i r c u m s t a n c e  e n t i t l e d  h i s  i n t e r e s t  t o  s r i o r i t y  ove r  t h a t  of t h e  

p l a i n t i f f .  The s u b s e q u e n t  f i l i n g  of a c a v e a t  by t h e  p l a i n t i f f  b e f o r e  

t h e  d e f e n d a n t  l o d g e d  h i s  t r a n s f e r  f o r  r e g i s t r a t i o n  d i d  n o t  a f f e c t  t h i s  

2 o s i t i u n  s o  as t o  r e n d e r  t h e  r e g i s t r a t i o n  i n v a l i d .  

S e v e r a l  c a s e s  concorned  w i t h  compet ing  e q u i t a b l e  i n t e r e s t s  unde r  

t h e  T o r r a n s  sy s t em were c i t e d  t\; u s .  It i s  n o t  n e c e s s a r y  t o  b u r d e n  t i l l s  

judgrnont w i t h  a d e t a i l e d  examina t i on  of t h a m a l l .  The e x a m i n a t i o n  c f  

t h e  d e c i s i o n  i n  B u t l e r  v F a i r c l o u g h  ( s u > r a )  which I have  a t t e m p t e d  i s  

s u f f i c i e n t  t o  show t h a t  t t le  T o r r e n s  sy s t em i n  A u s t r a l i a  is o p e r a t e d  subJc;c t  

t o  we l l  knawn e q u i t a b l e  p r i n c i p l e s  which have t h e i r  foun ta in -head  i n  t k i ~  



d e c i s i o n s  of t h e  Eng l i sh  c o u r t s .  For  a colnprehension of  t h e  l e g a l  p o s i t i o i l  

i:; A u s t r a l i a ,  i t  i s  s a f e  t o  r e l y  upoh the  e n l i g h t e n i n g  d i s c u s s i o n  of 

P r o f e s s o r  Ronald S a c k v i l l e  i n  h i s  a r t i c l e  e n t i t l e d  "Competing Ec!-ui t a b l e  

I n t e r e a t s  i n  Land under  t h e  Torrenc Syetetnfl which appea r s  i n  Vol. 45 of t h e  

A u s t r a l i a n  Law J o u r n a l ,  ( ~ u g u s t  1971 ) p.396? and h i s  p o s t s c r i p t  i n  Vol. 46 
f ' <-. 

o f  the  J o u r n a l  ( J U ~ Y  1972) a t  p .  344. These a r t i c l e s  c o l l e c t  a l l  the c a s e s ,  

s t a t e  t h e  P e c t s  and the law with s imple  c l a r i t y  arid o f f e r  comments on t h e  

whole s u b j e c t  of p r i o r i t i e s  which we have found most i n fo rma t ive .  

P a r t i c u l a r l y  h e l p f u l  a r e  the  conc lus ions  which P r o f e s s o r  S a c k v i l l e  s t a t e s  

a t  p.412 o f  Vol. 45. From t h e s e  conc lus ions  I v e n t u r e  t o  s t a t e  t h e  

p r i n c i p l e s  evolved i n  A u s t r d l i a  which a r e  r e l e v a n t  t o  the  problem b e f o r e  

t h i s  c o u r t :  

/ ( 1 )  P r i o r i t y  a f fo rded  by time t o  an  e q u i t a b l e  i n t e r e s t  
\\ - i n  r e g i s t e r e d  l a n d  i s  n o t  l o s t  u n l e s s  t h e r e  i s  

a  f a i l u r e  t o  lodge a  c a v e a t ;  

( 2 )  An ornission t o  c a v e a t  w i l l  n o t  of i t s e l f  n e c e s s a r i l y  

w a r r a n t  postponement of a  p r i o r  e q u i t a b l e  i n t e r e s t ;  

( 3 )  Postponement o c c u r s  o n l y  i f  by h i s  a c t  o r  omission 

t h e  h o l d e r  of t h e  p r i o r  e q u i t a b l e  i n t e r e s t  has  

c o n t r i b u t e d  t o  a  b e l i e f  i n  t h e  ho lde r  of t he  subsequent  

e q u i t a b l e  i n t e r e s t  when he a c q u i r e d  h i s  i n t e r e s t ,  t l l a t  

no o u t s t a n d i n g  e q u i t a b l e  i n t e r e s t s  were i n  e x i s t e n c e ;  

( 4 )  The a c t s  o r  omissions of t h e  p r i o r  h o l d e r  must a l s o  have, 

e i t h e r  d i r e c t l y  in is led  the  h o l d e r  of t h e  l a t e r  equi-ta 'ble 

i n t e r e s t ,  o r  must have amounted t o  an  "arming" of a t h i r d  

person  wi th  power t o  go ou t  i n t o  t h e  world under  f a l s e  

c o l o u r s  and the reby  t o  be a b l e  t o  mis l ead  o r  t o  d e c e i v e  

the  subsequent  h o l d e r  3 

(5) If the  ho lde r  of a l a t e r  e q u i t a b l e  in teres- t ;  knows a-t t h e  

t ime he a c q u i r e s  h i s  i n t e r e s t  t h a t  a n  e a r l i e r  i n t e r e s t  e x i s t s ,  

t h e  h o l d e r  of t h a t  p r i o r  i n t e r e s t  w i l l  n o t  be pos t i~oned .  

The c l a s s i c a l  f a c t u a l  s i t u a t i o n  i n  which t h o s e  p r i n c i p l e s  a r e  

a p p l i e d  s o  a s  t o  postpone a p r i o r  h o l d e r  t o  t h e  h o l d e r  of s l a t e r  equitable 

i n t e r e s t  i n  r e g i s t e r e d  l and ,  i s  where t h e  p r i o r  h o l d e r  f i l e d  no c a v e a t  i n  

p r o t e c t i o n  of  h i s  i n t e r e s t  and a l lowed t h e  t i t l e  deeds  t o  remain,  o r  t o  co:ile 

i n t o  the  p o s s e s s i o n  of t h e  r e g i s t e r e d  p r o p r i e t o r ,  who then  e f f e c t s  a n  

e q u i t a b l e  charge on t h e  p r o p e r t y  w i t h  t h e  subsequent  h o l d e r .  I n  suck n 

s i t u a t i o n ,  i f  t h e  e q u i t a b l e  charge i s  secured  by t h e  d e p o s i t  of t i t l e  deeds 

and the  subsequent  h o l d e r  has  no knowledge of  t h e  e a r l i e r  e q u i t a b l e  

i n t e r e s t s ,  t h e  c o u r t s  i n  A u s t r a l i a  would r e g a r d  h i s  p o s i t i o n  v is -a-v is  thi, 
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. , LiJltior as impregnable;  

The f a i l u r e  of t h e  p r i o r  h o l d e r  t o  lodge  a c a v e a t  i n  p r o t e c t i o n  of  

l i i s  i n t e r e s t  rnay be t h e  c r i t i c a l  f a c t o r  i n  e f f e c t i n &  pos tponoment. Th i s  

p o s i t i o n  was a f f i r m e d  by t h e  P r i v y  Council  i n  A b i g a i l  v  Lapin f l 9 3 d  A.C.491. 

I n  t h a t  c a s e  t h e  r e sponden t s  executed  t r a n s f e r s  of  r e g i s t e r e d  l a n d  i n  f zvour  

.* . 
C:' of  t h e  nominee o f  a s o l i c i t o r ,  b u t  d i d  so  wi th  t h e  i n t e n t i o n  t h a t  t h e  t r a n s f ~ r s  

shou ld  c o n s t i t u t e  s e c u r i t y  f o r  money payments. The r e sponden t s  d i d  n o t  a t  

t h a t  t ime lodge a c a v e a t  t o  p r o t e c t  t h e i r  i n t e r e s t .  The nomineo who had 

r e c e i v e d  t h e  d u p l i c a t e  c e r t i f i c a t e  of  t i t l e  procured  r e g i s t r a t i o n  of tho  

t r a n s f e r s .  L a t e r ,  t h e  nominee executed  u n r e g i s t e r e d  mortgages i n  f avour  o f  

thc a p p e l l a n t ,  I n  d e l i v e r i n g  t h e  judgment o f  t h e  P r i v y  Counci l ,  Lord Wright 

r e c o g n i s e d  t h e  impor tance  of t h e  f a i l u r e  t o  lodgo a cavea t .  The r e s p o n d e n t s  

had armed t h e  s o l i c i t o r ' s  nominee w i t h  power t o  n ~ i s r e p r e s e n t  h e r s e l f  t o  t h e  
/" 

I\. world as  t h e  r e g i s t e r e d  p ro imie to r  of a n  unencumbered f e e  s imple  e s t a t e  i n  

l and .  She could  have been e f f e c t i v e l y  disarmed of t h e  yower by t h e  lodg ing  

of  a ca,vent, The r e s p o n d e n t ' s  f a i l u r e  i n  t h i s  r ~ 2 g a r d  was t h e  d e c i s i v e  f a c t o r  

i n  t h e  r u l i n z  of t h e  P r i v y  Council  t h a t  t h e  r e s i > o n d e n t l s  e q u i t a b l e  i n t e r e s t  

was t o  be  postponed t c  t h a t  of t h e  a p p e l l a n t .  

A s  is  t o  be expected ,  a s i m i l a r  a p ~ r o a c h  is d i s c e r n i b l e  i n  caso  

n f t o r  c a s e  i n  Engl-nd. I mantion t h r e e ;  Waldron ' v S lope r  ( 1 8 5 2 ) ~  

f- 1 Drew. 192 (61 E.R. ?.425) where a  p l a i n t i f f  who hau r e l e a s e d  h i s  s e c u r i t y  
[ \ \  \- 

o f  t h e  t i t l e  deeds  f o r  h i s  e q u i t a b l e  mortgage t o  a d i s h o n e s t  p a r t y  ( ~ a t t h c w s )  

whb had f n i l c d  t o  keep  h i s  promise t o  r e t u r n  them f o r t h w i t h ,  was p o s t y ~ n z d  t~ 

a subsequent  c q u i  t a b l e  mortgagee v r i  t h  whom lqatthews had depos i  t c d  tho  doeds r 

I n  h i s  judgment, Vice-Chancellor K inde r s l ey  observed  a t  p.200: 

" I f  e v s r  t h e r e  was a c a s e  i n  which, a s  between two i n n o c e n t  

p a r t i e s ,  t h a t  one must s u f f e r  who hes  ~ ~ c r m i t t e d  t h e  f r a u d  

t o  be committed, i t  i s  t h i s  case ,  and I am of  t h e  o p i n i o n  

t h a t  t h e  P l a i n t i f f ,  who, by h i s  g r o a t  r ieg lec t  pu t  i t  i n  

the  power of Matthews t o  commit t h e  f r a u d ,  has  no r i g h t  

t o  come and a s k  e q u i t y  t o  i n t e r f e r e . "  

Rice  v  Rice (1853) 2 Drew 73 (61 E.R. 646) where a vendor ' s  l i e n  f o r  u n p - ~ i d  - 
purchase  money was post2oned t o  t h e  e q u i t a b l e  mortgage of a  de fendan t  w i t h  

whom t h e  pu rchase r  subsequen t ly  d e p o s i t e d  t h e  t i t l e  deeds ,  The vendor  had 

d e l i v e r e d  t o  t h e  pu rahase r  t h e  deeds  endorsed w i t h  a r e c e i p t  t o  t h e  purchase 

money. Fol lowing a c l a s s i c a l  e x p o s i t i o n  of t h e  r u l e  "qui  p r i o r  a s t  tempore 

p o t i o r  sst jure", Vice-chancel lor  K inde r s l ey  s a id :  



11111b> . ,,c: p vendor" v o l u n t a r i l y  armed the  pu rchase r  w i th  t h e  means 

of  d e a l i n g  wi th  the  e s t a t e  as t h e  a b s o l u t e ,  l e g a l  and 

e q u i t a b l e  owner, f r e e  from every  s~iaclow of encumbrance o r  

adve r se  e q u i t y .  I n  t r u t h  i t  cannot; .be s a i d  t h a t  t h e  

~ u r c h n s e r ,  i n  mortgagind t h e  e s t 3 t e  by t h e  d e p o s i t  of t h e  

deeds ,  has  done t h e  vendors  any vrron<, f o r  he has o n l y  done 

t h ~ t  which t h e  vendor a u t h o r i s e d  dnd enabled  him t o  do.  

The de fendan t ,  who a f t e r w a r d s  took a mortgage, was i n  e f f e c t  

i n v i t e d  and encoura;od by t h e  vendors  t o  r e l y  on t h e  

p u r c h a s e r f  s t i t l e .  They had i n  effec-1; by t h e i r  a c t s  a s s u r e d  

t h e  mortgagee t h a t ,  as f a r  a s  they  ( t h e  vendors )  were concerned,  

t h e  mortgager  had a n  a b s o l u t e  i n d e f e s s i ' b l a  t i t l e  bo th  st l a w  

and i n  e q u i t y .  The mortgagee w a s  g u i l t y  of  no neg l igence ,  

he w a s  p e r f e c t l y  j u s t i f i e d  i n  t r u s t i n g  t o  t h e  s e c u r i t y  of t h e  

e q u i t a b l e  mortgage by d e p o s i t  of  t h e  deeds ,  w i thou t  t h e  

s l i g h t e s t  o b l i g a t i o n  t o  go and e n q u i r e  of  t he  vendors  whether  

they  had r e c e i v e d  a l l  t h e i r  purchase  money, when they  had 

a l r e a d y  g iven  t h e i r  solemn as su rance  i n  w r i t i n g  t h a t  t h e y  had 

r e c e i v e d  eve ry  s h i l l i n g  of i t ,  and had conveyed t h e  e s t a t e  and 

d e l i v e r e d  t h e  deeds 5 . . . . 11 

Even a p r i o r  l e g a l  e s t a t e  may be postponed t o  a subsequent  equitable 

i n t e r d s t .  I n  Lloyds  Banking Compny v .  Jotlea (1805) 29 Ch. Uiv. 221, 

t h e  e q u i t y  of  a t r u s t e e  of t h e  l e g a l  e s t a t e  of a  s e t t l e m e n t  of l e a s e h o l d s  

WAS he ld  t o  be i n f e r i o r  t o  t h e  e q u i t y  of (z bank which had t aken  a n  equit<:bli:  

rnort,rAge on t h e  s e c u r i t y  of t i t l e  deeds  wi thou t  kl?owledge of t h e  t r u s t .  I 

The d6eds had been d e p o s i t e d  w i t h  t h e  b;.*nk p r i o r  t o  t h e  c r e a t i o n  of  thk  t r u s t  
L I 

I 
by t h e  p r o p r i e t o r  o f  t h e  l e a s e h o l d s ,  s i n c e  deceased ,  and t h e  deeds  had been I 

a l lowed t o  remain i n  t h e  cus tody of  t h e  bank. I n  t h i s  way t h e  deeds  bocaml: 1 

a v a i l a b l e  a s  s e c u r i t i e s  f o r  t h e  e q u i t a b l e  mortgage. The t r u s t s e  had n o t  I 
I 

I 
i n q u i z e d  f o r  t h e  t i t l e  deeds.  He assumed t h l t  t hey  were i n  t h e  g o s s e s s i o n  i 
of t h e  s o l i c i t o r  who had p repa red  t h e  t r u s t  s e t t l e m e n t .  It was h e l d  t h a t  I 

I 

t ho  t r u s t e e ' s  omiss ion  was neg l igence  of such a c h a r a c t e r  as p reven ted  hi111 

Prom a v a i l i n g  h imse l f  of t h e  l e g a l  e s t ~ t t e  t o  g i v e  him p r i o r i t y  ove r  thc: 

C e q u i t a b l e  charge  of  t h e  bank, 

I need n o t  m u l t i p l y  a u t h o r i t i e s .  The p r i n c i p l e s  a r e  founded upon I 

I 

a p r o p o s i t i o n  which P a s n e l l ,  J .  r ecogn i sed  when he quoted t h e  d i c tum of 
I 

Ashurs t ,  J. i n  Lickbarrow v .  Mason (1787) 2 T.R. 63, 70, (100 E.2. 3 5 ) :  

"Wherever one of two i n n o c e n t  pe r sons  must s u l f e r  by t h e  a c t s  o f  a t h i s u ,  hc 

who h a s  enabled  such t h i r d  person  t o  occas ion  the  l o s s  must s u s t a i n  it." 
I 
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P d r n ~ l l ,  J *  found t h a t  Hamilton d i d  n o t  k n o ~  tllc ;Qmyose of a caveat in 

r e l e t i o n  t o  t h e  t i t l e  of  land .  T h i s  f i n d i n g  is i n c o n s i s t e n t  w i t h  

W s i t i u n  a s  a b u i l d e r ,  h i s  p rev ious  expe r i ence  as a purchase r  of r e a l  astat, ,  

and h i s  s t a t u s  as n J u s t i c e  o f  t ho  Peaoe. I canno t  s g r e e  t h a t  he was e n t i t l e d  

i l l  2958 t o  t h e  r e t r e a t  o f  i gnorance  i n t o  which -the l e a r n e d  judge w a s  pr t iparea 

t o  admi t  him. Even S O ,  sirnplemindedness is  no ground upon which t h e  

p r o v i s i o n s  of t h e  R e g i s t r a t i o n  of T i t l e s  Law may be avoided.  It i s  tLle d u t y  

of e v e r y  pu rchase r  of l and  t o  t a k e  c a r e  t o  s e c u r e  f o r  h imsel f  a good, 

s u f f i c i e n t  and i n d e f e a s i b l e  t i t l e  t o  the  p r o y e r t y  he proposes  t o  purchase .  

It w i l l  n o t  do f o r  him t o  come i n t o  c o u r t  and t o  say ,  "1 was i g n o r a n t ,  I d i d  

n o t  know," IIe riiust make i t  h i s  b u s i n e s s  t o  know. 

P a r n e l l ,  J. went on t o  ho ld  t h a t  t h e  bsnk was "unable t o  p o i n t  t o  

any a c t  o r  omiss ion  on t h e  p a r t  of t h e  sacond de fendan t  which was t h e  proximate 

c a u s e  of h i s  g r a n t i n g  t h e  f a c i l i t y  t o  t h e  deceased  Reid." This  f i n d i n g  a l s o  

i s  n o t  j u s k i f i e d  by t h e  ev idence .  Hamilton knew t h a t  he would e v e n t u a l l y  

r e c e i v e  from Reid s r e g i s t e r e d  t i t l e  f o r  l o t  180. It was h i s  d u t y  t o  make 

s p e c i f i c  e n q u i r i e s  concern ing  t h a t  t i t l e . '  For t h i s  purpose he  shou ld ,  i f  

necessa ry ,  have a t t e n d e d  a t  t h e  T i t l e s . O f f i c e .  I f  be had dono s o  b e f o r e  he 

concluded t h e  agreement  f o r  s a l e  w i t h  Reid and $:?,id t h e  c o n s i d e r a t i o n  money, 

he w u l d  hdve d i s c o v e r e d  n o t  o n l y  t h a t  t h e  t i t l o  lx,d been i s s u e d ,  b u t  a l s o  

t h a t  t h e  t r a n s f e r  t o  Reid had a l r e a d y  been e f f e c t e d .  H e  would t h e n  have been 

a l e r t o d  t o  t h e  compel l ing  n e c e s s i t y  t o  t ake  e f f e c t i v e  s t e p s  t o  p r o t e c t  h i s  

i n t e r e s t  as  a purchase r  i n  p o s s e s s i o n  by d i sa rming  Reid of t h e  power t o  

r i ~ i s l e a d  t h i r d  p a r t i e s ,  He would 11-vs lodged a  c a v e a t .  The p r i o r i t y  

a f f o r d e d  by t ime t o  h i s  e q u i t a b l e  i n t a r e s t  would then  have boon s e c u r e .  

ivIr. George argued t h a t  Hamilton was no t  e n t i t l e d  t o  p o s s e s s i o n  of  

t h e  t i t l e  deeds  u n t i l  a l l  t h e  purchase  money w a s  p a i d  and t h a t  he w a s ,  

t h e r e f o r e ,  i n  t h e  same p o s i t i o n  of d i s a b i l i t y  a s  was t h e  p l a i n t i f f  i n  

Urlion Bank of London v. Kent (1888) 39 Ch. D i v .  238. I n  t h a t  case a lanL 

devcloyment company ob ta ined  an agreament from t h e  c o r p o r a t i o n  of t h e  C i t y  

of London t o  g r a n t  them b u i l d i n g  l e a s e s  o f  a  c e r t a i n  p i e c e  of l a n d .  The 

l a n d  development company were t o  e r e c t  houses on t h e  l m d ,  and a s  t h e y  wcrs 

e r e c t e d  l e a s e s  of  them were t o  be  g r a n t e d ,  a  s e p a r a t e  l e a s e  of  each hous i  

b e i n g  p a n t e d  if t h e  Cowany wishad. On t h e  3 0 t h  A p r i l ,  1883, a deed  ww 

executed by which t h e  l a n d  development CoInpanY gave t o  mort@gues an 



~ q u i  t i ~ b l e  [nor tgage of t h e i r  i n t e r e s t  under Llle bui ld ing  adreemon-t; c::l* i.1, .;2,.. ..;-. 

t o  give the mortgagees l e g a l  mortgages by demise of the houses when the l e a s e s  

1:ad been granted. .This  mortgage was t r ans fe r r ed  t o  Kent, who made rdn 

oyui table  mortgage of i t  t o  the p l s i n t i f f s ,  t h a t  i s ,  t o  the  bank. After  t h i s ,  

the land development company obtained l ea ses ,  and deposited two of them isy w o ~  

of equi table  s e c u r i t y  with another company. I n  ac t ion  by the bank t o  

e s t a b l i s h  the p r i o r i t y  of t h e i r  s ecu r i t y ,  the defendants contended t h a t  i f  t L d  

bank had given not ice  t o  the corporation,  t h a t  would have prevented the 

cor i~orn t ion  from handing over the l ea ses  t o  tho land development cornsany, 2nd 

t h a t  this f a i l u r e  was a  nedlect  which f a t a l l y  a f f ec t ed  the bank's equi ty .  

Tho Court of Appeal held t h a t  al though the giving of not ice  t o  the  corporation 

would probably have prevented the handing over of the l ea ses  t o  the  land 

development company, s t i l l ,  a s  no t ice  i s  not r e q u i s i t e  t o  complete a  security '  

on r e a l  e s t c t e ,  the  omission t o  give such not ice  was not s u f f i c i e n t  ground f o r  

postponement of t he  bank's equi tab le  mortgage t o  ~ubsequen t  incumbranoers. 

This case i s  e a s i l y  d i s t inguishable  from the case before us.  

Unlike Hamilton who was e n t i t l e d  t o  rece ive  the c e r t i f i c a t e  of t i t l e  fro111 

Reid, the  Union bank could a t  no time demand s g r m t  of the l ea sas  from the 

corporat ion,  but could only r equ i r e  the  land development conGany t o  demise 

the premises by way of a mortgage when the l e ~ s c s  were granted t o  t he  COiL>l~lyo 

The Union bank was under no duty t o  do anything f u r t h e r  t o  pe r f ec t  i t s  

secu r i ty ,  whereas Hamilton's pos i t i on  i s  ind is t inguishable  from t h a t  of an 

equi tab le  mort&agee who, knowing t h a t  there  are t i t l e  deeds, and knowing t h a t  

t he re  w i l l  be delay i n  the de l ivery  of them t o  him, knowinsly takes  an 

incomplete s ecu r i t y ,  and gives  the mortgagor an op i~or tun i ty  t o  commit s fraud. 

A s  the judgments i n  the Union Bank of London v  Kcnt show, such an equ i t a ' o l~  

mortgagee would l o s e  h i s  p r i o r i t y  a s  aga ins t  anyone who g e t s  the deeds t:ir~u_;!~ 

h i s  de fau l t .  M r .  George pressed upon us a passage i n  the judgment of Fry, 

L . J .  a t  p.248 which readsn- 

"The o ther  c l a s s  of cases  i s  where the mortgagee has taken 

no precaut ions  aga ins t  f u t u r e  de fau l t  by the mortgagor , 
no d e f a u l t  having y e t  t o  the knowledge of the  mortgagee 

taken place.  I know of no decided case i n  which tho 

mortgagee has been postponed on. the grounC t h a t  he d i d  not  

take precautions ada ins t  a  fu tu re  f raud by the mortgagor; 

and I do not know of any general  r u l e  which obl iges  you t o  

assume t h a t  every person with whom you a r e  deal ing is l i k e l y  



t o  be  a knave." 

T h i s  p r o p o s i t i o n  may have been a p p r o p r i a t e  i n  t h e  p a r t i c u l a r  facts b e f o r e  

t h e  l e a r n e d  judge .  It i s  of no r e l e v a n c e  he r e .  The c a s e  b e f o r e  u s  i s  

conce rned  w i t h  r e g i s t e r e d  l a n d  and  a t t rac ts  a l l  t h o s e  o b l i g a t i o n s ,  r i g h t s  

2nd d u t i e s  d e v o l v i n g  upon p a r t i e s  d e a l i n g  w i t h  r e g i s t e r e d  l a n d  which  f l o w  

f rom t h e  p r o v i s i o n s  o f  t h e  law. I t a k e  t h e  v i e w  t h a t  by f a i l i n g  t o  make 

t h o s e  e n q u i r i e s  c o n c e r n i n g  t h e  t i t l e  which he  o u s h t  t o  have made, Hami l ton  

zrmed Reid  w i t h  power t o  go o u t  i n t o  t h e  world  u n d e r  f a l s e  c o l o u r s .  By 

orn i t t i r lg  t o  l o d g e  a c a v e a t  i n  t h e  T i t l e s  O f f i c e  i n  p r o t e c t i o n  of h i s  

e q u i t a b l e  p o s i t i o n ,  Hamil ton f a i l e d  t o  d i s a r m  Beid  and  p l a c e d  him i n  a 

p o s i t i o n  where he  was a b l e  t o  i n d u c e  a b e l i e f  i n  G a r c i a  and  o t h e r  o f f i c e r s  

o f  t h e  a p p e l l a n t  bank  t h a t  t h e  t i t l e  t o  l o t  180 was c l e a r  o f  a n y  o u t s t d n d i n g  

i n t e r e s t .  I n  t h i s  s i t u a t i o n  e q u i t a b l e  p r i n c i p l e s  w e l l  e s t a b l i s h e d  i n  

A u s t r a l i a  and  England  i n d i c a t e  a d e c i s i o n  i n  f ~ v o u r  o f  t h e  b a n k ' s  c l a i m .  

1%. George ,  s u b m i t t e d  t h a t  t h e r e  was one c r u c i a l  fact  i n  t h i s  crzsc 

which  dis t in , .u ished i t  f rom t h e  c l a s s i c a l ,  f a c t u a l  s i t u a t i o n  which  I o u t l i n c J ;  

a f ac t  which c a l l s  f o r  a more s o p h i s t i c a t e d  and  e x p a n s i v e  r e f l e c t i o n  on t n ~  

g e n e r a l  p r i n c i p l e s .  Tha t  f a c t ,  s a i d  M r .  George,  i s  t h e  open and  n o t o r i o u s  

o c c u p a t i o n  of  t h e  l a n d  which Hami l ton  en joyed  w i t h o u t  i n t e r r u p t i o n  s i n c e  1 ; ~  

was l e t  i n  p o s s e s s i o n  by Re id  i n  November, 1958. T h e r e  a r e  two p r o n g s  t o  

t h e  c o n t e n t i o n  which M r .  George founded  upon t h i s  f a c t .  F i r s t l y ,  h e  a rguud  

t h a t  H a m i l t o n ' s  p o s s e s s i o n  gave t h e  bank c o n s t r u c t i v e  n o t i c e  o f  H a m i l t o n ' s  

r i g h t s  and i n t e r e s t s  as a  p u r c h a s e r  i n  p o s s e s s i o n .  P a r n e l l ,  J. accek tec i  

t h i s  p r o p o s i t i o n .  It was t h o  c r i t i c a l  c o n s i d e r a t i o n  which l e d  him t o  upholG 

K a m i l t o n l s  c l a im .  I n  h i s  v iew,  Re id  had been a b l e  t o  p e r p e t r a t e  t h e  f r a u d  

b e c a u s e  t h e  bank had  f a i l e d  t o  make s u c h  e n q u i r i e s  and  i n s p e c t i o n s  as i t  I I 
o u g h t  r e a s o n a b l y  t o  have  made and  i t  would be u n j u s t  i n  t h e  l i g h t  o f  t h i s  

f a i l u r e  t o  d e p r i v e  Hami l ton  o f  t h e  p r i o r i t y  a f f o r d e d  t b  him by  t i m e .  

At  t h i s  s t a g e ,  i t  i s  c o n v e n i e n t  t o  n o t i c e  a n  e r r o r  which  t h e  l o ~ r n - ~ d  

j u d g e  made a t  t h e  i n c e p t i o n  o f  t h e  r e f l e c t i o n s  which  cu lmina t ed  i n  h i s  

a c c e p t a n c e  o f  t h e  d o c t r i n e  o f  c o n s t r u c t i v e  n o t i c e  a s  a d e c l s i v e  f a c t o r  i n  

t h e  c a s e .  The j udge  r e g a r d e d  t h e  p r o v i s i o n s  o f  s e c t i o n  5 (1 )  of t h e  

Conveyancing Law, Cap. 73, a s  a n  o b s t a c l e  which t h e  bank  h . 2 ~  f a i l e d  t o  

surmount .  By v i r t u e  of t h e s e  p r o v i s i o n s  t h e  bank would b e  p r e j u d i c i a l l y  

a f f e c t e d  by H a m i l t o n ' s  p o s s e s s i o n ,  i f ,  as  a r e s u l t  o f  making s u c h  e n q u l r i o d  



and i n s p e c t i o n s  as ought  r e a s o n a b l y  t o  have been made t h e  bank would have been 

infc,r~ne;l of Hami l ton ' s  posses s ion .  both in^ i n  t h e  Convcyancin, Lax " S ~ J  .I: 

a p p l y  t o  l a n d  b rough t  under  t h e  o p e r a t i o n  of T i t l e s  Law." S e c t i o n  2. The 

f i r s t  assumption of t h e  l e a r n e d  Judgo was t h e r e f o r 0  mistaken.  N e v e r t h e l e s s ,  

cn  t h e  b a s i s  of t h e  common law, t h e  r e l e v a n c e  o f  t h e  d o c t r i n e  of  c o n s t r u c t i v e  

n o t i c e  must be cons ide red .  

Before  d o i n g  S O ,  however, i t  is n e c e s s a r y  t o  d i s p o s e  o f  a  c o n t e n t i o n  

wh.ich JJLr 9 l b e r g a  founded upon t h e  p r o v i s i o n s  of s e c t i o n  70 of t h e  R e g i s t r a t i o n  

c f  T i t l e s  Law, Cap. 340. That  s e c t i o n  providess-  

"Excegt i n  t h e  c a s e  of fraud,no pe r son  c o n t r a c t i n g  o r  d e a l i n g  

w i  thp o r  t a k i n g  o r  p ropos ing  t o  t ake  a t r a n s f e r ,  from t h e  

p r o p r i e t o r  of any r e g i s t e r e d  l and ,  l e a s o ,  mortgage o r  cha rge ,  

s h a l l  be r e q u i r e d  o r  i n  any manner concerned t o  e n q u i r e  o r  

a s c e r t a i n  t h e  c i rcumstnnces  unde r ,  o r  t h e  c o n s i d e r a t i o n  f o r ,  

which such  p r o p r i e t o r  o r  any p rev ious  p r o p r i e t o r  t h e r e o f  was 

r e g i s t e r e d ,  o r  ............ s h a l l  be a f f e c t e d  by n o t i c e ,  

a c t u a l  o r  c o n s t r u c t i v e ,  of  any t r u s t  o r  u n r e g i s t e r e d  interest, 

any r u l e  of law o r  e q u i t y  t o  t h e  c o n t r a r y  notwi ths tar ld ing  ; . . . . . ., 
and t h a  knowledge t h a t  any  such t r u s t  o r  u n r e g i s t e r e d  i n t e r e s t  

i s  i n  e x i s t e n c e  s h a l l  n o t  o f  i t s e l f  be imputed as f r aud . "  

M r .  f l lberga  submi t t ed  t h a t  s i n c e  t h e  bdnk was t a k i n g  an e q u i t a b l e  chargo f r c n  

t h e  r e g i s t e r e d  p r o p r i e t o r  of l a n d ,  t h e  s e c t i o n  a p i ~ l i e d  s o  a s  t o  f r e e  t h e  

bank from t h e  e f f e c t  which, a t  comrnoa l a w ,  knowledge of Hami l ton ' s  p o s s o s s i o ~ i  

would have had. I n  t h e  c o u r s e  of  t h e  d i s c u s s i o n s  b e f o r e  u s ,  I expres sed  t h e  

v iew t h a t  t h e  s e c t i o n  was r e s t r i c t e d  t o  r e g i s t e r e d  i n t e r e s t s ;  a  r e g i s t e r e d  

f e e  s imple ,  a r e g i s t e r e d  l e a s e ,  a registered mortgaze o r  a r e g i s t e r e d  chargd,  

and  was n o t  i n t e n d e d  t o  app ly  t o  an  u n r e g i s t e r e d  i n t e r e s t  c r e a t e d  f o r  t h e  

f i r s t  t ime,  A f t e r  o a r e f u l  second l;ho~r,rhts, I remain  of  t h e  same opin ion .  

P r o p e r l y  cons t rued ,  t h e  s e o t i o n  relieves a porson c o n t r a c t i n g  o r  d o a l i n g  witll, 

o r  t a k i n g  o r  p ropos ing  t o  t a k e  a t r a s a f e r  from, t h e  p r o p r i e t o r  of  s r e g i s t c r c d  

i n t e r e s t ,  from t h e  d i s a b i l i t i e s  of n o t i c e  and t h e  o b l i g a t i o n s  d e s c r i b e d  i n  

t h e  conc lud ing  p r o v i s i o n s  of t h e  s e c t i c . n .  It does  n o t  s i v e  t h a t  p r o t e c t i o r l  

t o  a person  t a k i n g  from t h e  p r o p r i e t u r ,  n o t  t h e  p a r t i c u l a r  i n t e r e s t  which i s  

r e g i s t e r e d ,  b u t  some o t h b r  i n t u r e s  t addenden t  uGon, o r  carved  o u t  t he re f rom;  

f o r  example a mortgage whether i n  r e g i s t r a b l e  form o r  n o t  o f  t h e  registered 

f e e  s imple  o s t a t e .  A mortgagee of s u c h  a  mortgage would be adversely 

a f f e c t e d  by n o t i c e  of a  p r i o r  e q u i t a b l e  i n t e r e s t .  Th i s  v iew of t h e  p r o v i s i ~ t ~ s  



af s 6 c t i o n  7 0  i s  c o n s i s t e n t  w i th  t h e  l o g i c  t h a t  t h e  q u a l i t y  and t h c  c f f c c t  -f 

a  r e g i s t e r e d  i n t e r e s t  a r e  n o t  dependent  upon t h e  p e r s o n a l i t y  of  t h e  h o l d e r  o r  

t h e  n a t u r e  o f  t h a t  i n t e r e s t ,  b u t  upon t h e  c i r cums tance  t h a t  i t  was reg i s t a i - c i ; .  

O f  cou r se ,  i f  t h e  t r a n s f e r e e  0 f .a  r e g i s t e r e d  i n t e r e s t  shou ld  d e l 2 y  r e g i s t r a t i o n  

of  h i s  t r a n s f e r  o r  omi t  t o  g i v e  n o t i c e  t h e r e o f  by l o d g i n g  a  c a v e a t ,  he  cou ld  

f i n d  h imse l f  postponed t o  a subsequent  t r a n s f e r e e  of  t h a t  same i n t e r e s t  1 ~ 2 ; ~ ~  

w i t h  knowledge o f  t h e  existence of t h e  p r i o r  t r a n s f e r ,  had managed t o  e f f t c t  

r e g i s t r a t i o n  o f  h i s  t r a n s f e r  ahead of  t h e  t r a n s f e r  f i rs t  executed .  

Th i s  is  t h e  e x p l a n a t i o n  f o r  t h e  d e c i s i o n  i n  Hope and C o ~ n ~ a n y ,  

P e t i t i o n ,  2 S tephens  Report ,  p. 1975. Marchal leok was propos ing  t o  t a k e  

a t r a n s f e r  of  t h e  f e e  s imp le  e s t a t e  from t h e  r e g i s t e r e d  p r o p r i e t o r  o f  Red H i l l  

Pen. P r o v i s i o n s  s i m i l a r  t o  t hose  of  s e c t i o n  7 0  a p p l i e d  s o  a s  t o  f r e e  him 

from t h o  advor se  e f f e c t  of any  knowledge which he  may have had of t h e  p r i o r  
i < e q u i t a b l e  mortgage e f f e c t e d  w i t h  Hope and Company3 a n  e q u i t a b l e  m o r t g a , ~ ,  

n o t  p r o t e c t e d ,  be i t  c a r e f u l l y  observed ,  by t h e  l o d g i n g  o f  a cavea t .  

I come now t o  t h e  h e a r t  of t h i s  ca se ,  namely, t h e  q u e s t i o n  of t l ~ ~  

bank ' s  knowledge of  Hami l ton ' s  occupa t ion  of l o t  180, Three  d e g r e e s  of 

knowledge a r e  r e c o g n i s e d  by t h e  law. The first c o n s i s t s  of f a c t s  w i t h i n  t h e  

p h y s i c a l  sensibilities and r e a s o n a b l e  inferences t o  be drawn from t h o s e  f a c t s ;  

- t h e  approbended and t h e  comprehended. A second deg reo  of  knowledge i s  

[ '  d e s o r i b e d  when a pe r son  d e l i b e r a t e l y  r e f r a i n s  from making e n q u i r i e s  which he 
\ 

ought  t o  have made s o  t h a t ,  by s h u t t i n g  h i s  eyes  t o  obvious  means of 

knowledgo, he  a v o i d s  coming i n  p o s s e s s i o n  of i n f o r m a t i o n  which he might  n o t  

c a r e  t o  have. As D e v l i n ,  J. e x p l a i n e d  i n  T a y l o r s  C e n t r a l  Garages v Ropcr 

W.N. 383 t h e s e  two d e g r e e s  of knowledge a r e  r e o o g n i s e d  i n  t h e  criini:lal  

l a w ,  and a r e  f r e q u e n t l y  l r ~ b e l l e d  ' a c t u a l  knowledge1. H e r e i n a f t e r  i t 1  t h i s  

judgment t h e s e  two d e g r e e s  of knowledge w i l l  be  s o  te rmed* ' A c t u a l  lcnowle~lga~ 

is ,  of cou r se ,  r e c o g n i s e d  a l s o  i n  t h e  c i v i l  law* A t h i r d  deg ree  of knowledgo 

i/ 
L i s  conf ined  t o  c i v i l  p roceed ings .  It i s  a  s t a t e  of mind d e s o r i b e d  by n e g l e c t  

t o  make such  e n q u i r i e s  a s  u r e a s o n a b l e  and  p ruden t  man would make. The 

i n f o r m a t i o n  which would h.&v3 been r e c e i v e d  i n  t h e  absence  of  sucll n e g l e c t  i s  

known a s  c o n s t r u c t i v e  knowlljdge. 

There i s  no e v i d e r c e  t o  s u p p o r t  a  f i n d i n g  t h a t  p r i o r  t o  t h e  

e x e c u t i o n  of  t h e  e q u i t a b l e  ],nort,jra;;e, t h e  bank was aware of Hamilton'  S 



possoss ion .  To t h e  c o n t r a r y ,  t h e  ev idence  is  t h a t  Reid  a l lowed G a r c i a  t o  

u n d e r s t a n d  t h a t  he was i n  occupat ion  of  l o t  180. There  i s  no ev idence  t k ~ t  

Garc i a  d e l i b e r a t e l y  s h u t  h i s  eyes  t o  any  means of  o b t a i n i n g  knowledge of 

Hami l ton ' s  , ~ o s s s s s i o n .  It i s  imgoss ib l e  t o  f i x  t h e  'bank w i t h  I f a c t u a l  

/ y  
kauwled&ot1 of Hami l ton ' s  occupat ion  of  t h e  l and .  

f L. 
'L b. Qlbe rga  submi t t ed  t h a t  t h e  d o c t r i n e  o f  c o n s t r u o t i v e  n o t i c e  was 

i n c a p a b l e  of f i x i n g  t h e  bank wi th  n o t i o e  of  Hami l ton ' s  i n t e r e s t  because  t h e  

bank d i d  n o t  have " a c t u a l  knowledge" of  Hami l ton ' s  occupa t ion  of  the l e n d ,  

and ho c i t e d  f i v e  casesn  

( i )  D a n i e l s  v. Davison, (1809) 16  Ves. Jun. 249 ( 3 3  ~ . ~ . 9 7 8 )  

( i i )  B a r n h a r t  v. G r e e n s h i e l d s  (1853) 9 Moores P.C. c a s e s  18 

( I 4  E.R. 204) 

( i i i  ) Hunt v. D 9 0 u  1  Ch. Div. 45 5 ( ~ a r w e l l  J. ) 
f i 0 g  1  Ch. Div. 4285 (Cour t  of ~ ~ ~ e a l )  

( i v )  - J o n e s  v. Smith (1843) 1  Hare, 43 (66  E.R. 942) 

( v )  Cavander  v. B u l t e e l  (1873) 9 Ch. App. Cas. 79 

Mr. Alberga  ag reed  t h a t  in none of  t h e s e  c a s e s  was i t  e x p r e s s l y  

s t s t e d  t h a t  " a c t u a l  knowledge" 02 a t e n a n t ' s  p o s s e s s i o n  of  l a n d  was a 

n e c e s s a r y  f a c t u a l  base  f o r  c o n s t r u c t i v e  knowledge of  t h e  t e n a n t ' s  i n t e r e s t  

i n  t h e  l a n d ,  b u t  he s t r e s s e d  t h a t  i n  a l l  t h e s e  o a s e s  t h e  converse  was upheld ,  

and o o n s t r u c t i v e  knowledge of a t e n a n t l s  i n t e r e e t  was i n f e r r e d  i n  a p e r s o n  

who h ~ d  " a c t u a l  knowledge" of t h e  t e n a n t ' s  p o s s e s s i o n .  Th i s  was t h o  

f o u n d a t i o n  o f  h i s  submiss ion  t h a t  Lhe weight  of  a u t h o r i t y  suygor tod  t h ~  

2 r o ~ o s i t i o n  t h a t  c o n s t r u c t i v e  knowlodge o f  a t e n a n t ' s  i n t e r e s t  i n  l a n d  

r e q u i r e d  a s  a base,  ev idenoe  t h a t  -:ik,e pe r son  t o  be a f f e o t e d  had " a c t u a l  

knowledget1 of t h e  t e n a n t ' s  yossess rc?n  of t h e  l and .  I n  my view t h i s  

submiss ion  i s  v a l i d  and ought  t o  b~ uphe ld .  

Mr. Chin See r e f e r r e d  t o  Z.;~lmes v Powel l  (1856) 8 De G.M.& G .  572. 

(44  E.R. 510)  as a u t h o r i t y  fw t h e  p r o p o s i t i o n  t h a t  t h e  f a o t  of  possess ior l  i s  

c o n c l u s i v e  s o  as t o  promote t h e  equ i t ; ;~  of t h e  t e n a n t  above t h a t  o f  t h o  h o l d e r  

of a subsoquont  o q u i t a b l o  i n t e r o r , t  e v o ~ ~  though t h a t  subsequen t  h o l d e r  had no 

" a c t u a l  knowledgev of t h e  tenaa*b1s : , o s c e s s i o n .  The pas sage  r e l i o d  u:~ori i n  

s u p p o r t  of t h o  p r o p o s i t i o n  o c c u r s  i n  t h e  judgment of Lord J u s t i o e  K n i ~ h t -  

Bruce a t  p.580:- 
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"I apprehend t h a t  by t h e  l a w  of  England when a man i s  of r i g h t  

and d e  f a c t o  i n  t h e  p o s s e s s i o n  of a c o r p o r e a l  he red i t amen t ,  

ho i s  e n t i t l e d  t o  impute knowledge of  t h a t  p o s s e s s i o n  t o  a l l  

who d e a l  f o r  any  i n t e r o s t  i n  t h e  p r o p e r t y ,  c o n f l i c t i n g  o r  

i n c o n s i s t e n t  w i t h  t h e  t i t l e  o r  a l l e g e d  t i t l e  unde r  which he 

i s  i n  p o s s e s s i o n  o r  which he  has  a r i g h t  t o  connec t  w i t h  h i s  

p o s s e s s i o n  of  t h e  p r o l ~ e r t y . "  

The p r o p o s i t i o n  i n  t h i s  passage  must n o t  be c o n s t r u e d  o u t  of  t h e  c o n t e x t  

o f  t h e  f a c t s  of t h a t  p a r t i c u l a r  c a s e .  The c l e a r  ev idence  t h e r e  was t h a t  

when t h o  pu rchase r  of mines took  p o s s e s s i o n  under  a n  agreement  t o  p u c h a s e  

t h e  same, t h e r ~  was open ev idence  t h a t  t h e  mines were b e i n g  worked. T h i s  

f a c t  c o u l d  rlot have escaped  t h e  a t t e n t i o n  of t h e  pu rchase r .  If t h e  d i c tum 

of t h e  passage  meant t o  l a y  down as t h e  law t h e  p r o p o s i t i o n  f o r  which J d r .  

Chin See contends ,  t h e n  i t  s t a t e s  t h e  l a w  t o o  widely.  I am n o t  p r c p c r e d  
1 * 
\ '. . t o  a c c e p t  i t s  v a l i d i t y  i n  de t e rmin ing  p r i o r i t i e s  i n  Jsmaioa under  t h e  

R e g i s t r a t i o n  of T i t l e s  Law. I am f o r t i f i e d  i n  t a k i n g  t h i s  s t a n d  because  

t h e  l e a r n e d  j u d g e ' s  app rehens ion  of t h e  common l a w  of Englctnd c o n f l i c t s  w i t h  

a u t h o r i t y  b e f o r e  and s i n c e .  Indeed,  if i t  were t h e  w e l l  e s t a b l i s l l e d  l a w  of 

England, t h a t  occupa t ion  had such  s e r i o u s  oonsequences,  t h e  p r o v i s i o n s  of 

s e c - t i o n  70 of -the Land R ~ g i s t r a - t i o n  Act ,  1925 (u.K.) a r e  t o  a n  e x t e n t  

r edundan t .  These p r o v i s i o n s  wore d e c i s i v e  i n  t h e  c a s e  of Hodgson v -- Illarks 

fi97U 2 W.L.R. 1263 t o  uphold  t h e  p r i o r i t y  o f  a p l a i n t i f f  who remained  i n  

o c c u p z t i o n  of  r e g i s t e r e d  premises  a g a i n s t  a subsequent  mortgagoe w i t h o u t  

n o t i c e  t h a t  a t r a n s f e r  of t h e  p remises  had been made f o r  t h e  purpose  of 

c r e a t i n g  a  t r u s t  i n  t h e  p l a i n t i f f ' s  f avour .  

I make one f i n a l  o b s e r v a t i o n  on t h i s  q u e s t i o n  of t h e  bank ' s  

knowledge. Even i f  t h e  d o c t r i n e  of c o n s t r u c t i v e  n o t i o e  was a p p l i c a b l e  t o  

t h e  i s s u e s  i n  t h i s  c a s e ,  i n  r e l a t i o . ~  t o  Hami l ton ' s  o c c u p a t i o n  of  t h e  l a n d  

t h e r e  i s  no evidonce t h a t  t h a  ba rk  ~ i e g l e c t e d  t o  make such  e n q u i r i e s  as wculd 

have been made i n  t h e  o i r cums tancec  by a  r e a s o n a b l e  and p ruden t  man. I n  my 

v iew,  t h e r e f o r e ,  i t  h a s  n o t  been esC. ib l i shed  t h a t  t h e  bank had c o n s t r u c i i v e  

knowledge of Hami l tonrs  p o s s e s s i ~ n  of t h e  l and .  Consequent ly,  c o n s t r u c t i v ~  

n o t i c e  of Hami l ton ' s  i n t e r e s t  as a p u r c h a s e r  i n  p o s s e s s i o n  may n o t  be imputed 

t o  t h e  bank. That  i s  su f f i c i en - t :  t c *  d i s p o s e  o f  t h e  f i r s t  prong of 

George ' s  submiss ions  on t h e  b a s i a  of E a m i l t o n ' s  p o s s e s s i o n .  



The second prong of  t h e  submissions i s  based  upon t h e  p r o v i s i o n s  of  

s e c t i o n  69 of  t h e  R e g i s t r a t i o n  of  T i t l e s  Law, Cap. 340. The p rov i so  t o  t h a t  

s e c t i o n  makss a c e r t i f i c a t e  of t i t l e  s u b j e c t  t o  c e r t a i n  s p e c i f i e d  i n t e r e s t s  

i n c l u d i n g ,  'Ithe i n t e r e s t s  of  any t e n a n t  of  t h e  l a n d  f o r  a term n o t  exceeding 

t h r e e  y e a r s , n o t w i t h s t a n d i n g  t h e  same r e s p e c t i v e l y  may n o t  be s p e o i a l l y  n o t i f i e d  

a s  incumbranoes i n  such c e r t i f i c a t e  or  ins t rument ."  M r .  George argued t h a t  

Hamilton a s  a purchaser  i n  possess ion ,  was a t e n a n t  a t  w i l l  and e n t i t l e d  t o  

invoke those  p r o v i s i o n s .  This argument i s  wi thou t  m e r i t .  The p r o v i s i o n s  

app ly  t o  a t e n a n t  f o r  a term n o t  exceeding t h r e e  yea ra .  It p r o t e c t s  such 

a  tenanoy which could  be c r e a t e d  wi thou t  a deed. It was n o t  in t ended  t o  app ly  

t o  a purchaser  i n  possess ion .  The p r o v i s i o n s  i n  A u s t r a l i a  which e f f e c t  t h a t  

p r o t e c t i o n  a r e  of no r e l evanoe  here.  

I n  the  l i g h t  of  t h e s e  c o n s i d e r a t i o n s ,  I a m  of  t h e  o l e =  v iew t h a t  the  

bank was e n t i t l e d  t o  p r i o r i t y  over  Hamilton and t h a t  t h e  Judge was wrong i n  

r u l i n g  t o  t h e  con t ra ry .  The appea l  on t h a t  p o i n t ,  shou ld ,  t h e r e f o r e ,  be 

al lowed.  
S u b s i d i a r y  p o i n t s  remain f o r  c o n s i d e r a t i o n .  The Judge r u l e d  t h a t  t h e  

bank was e n t i t l e d  t o  i n t e r e s t  a t  6% up t o  t h e  t ime of  t h e  deceased ' s  d e a t h  

and none t h e r e a f t e r .  There i s  no a u t h o r i t y  t o  s u p p o r t  t h e  p r o p o s i t i o n  t h a t  

i n t e r e s t  c e a s e s  a t  dea th .  M r .  Muirhead i n  a s t r a i g h t f o r w a r d  and s e n s i b l e  

manner agreed.  I would add, wi th  r e s p e c t ,  t h a t  t h e r e  i s  no a u t h o r i t y  i n  a  

c o u r t  t o  change t h e  i n t e r e s t  payable under  a c o n t r a c t  between p a r t i e s  u n l e s s  

such payment is  i l l e g a l .  So t h e  bank must 'be p a i d  i n t e r e s t  on t h e  amount of  

i t s  loan ,  as s t i p u l a t e d  by t h e  agreement mado between Reid and t h e  bank up tc ,  

t h e  d a t e  of Reid ' s  d e a t h  on J u l y  23, 1961. 

The Judge a l s o  found t h a t  t h e  first de fendan t  w a s  u n n e o e s s a r i l y  

invo lved  i n  t h e  l i t i g a t i o n .  He looked a t  t h e  corresyondenoe.  He n o t i c e d  

t h a t  t h e  e s t a t e  was i n s o l v e n t ,  He observed t h a t  t h e  f irst  de fendan t  took 

up t h e  s t a n d  t h a t  he  was prepared  t o  a b i d e  by any d e c i s i o n  which t h e  c o u r t  

may make i n  r e l a t i o n  t o  t h e  competing e q u i t a b l e  i n t e r e s t s .  He s a i d  t h a t  i n  I 
! 

t hose  c i r c u ~ n s t a n c e s  t h e  f irst  de fendan t  ought  n o t  t o  have been sued. This  i s  ~ 
n o t  t h e  l a w .  The f i r s t  defendant  was 4 neoeesary  p a r t y  t o  t h i s  a c t i o n  - I 

s .96,  J u d i o a t u r e  ( c i v i l  Procedure code)  Cap. 177 (0. 16 R. 8 (1962) Annual 

P r a c t i o e  and t h e  n o t e s  the reon) .  Mr. N ~ i r h e a d ,  v e r y  s e n s i b l y  aga in ,  accep ted  1 

t h i s  p o s i t i o n .  He s a i d  he could n o t  conkend t h a t  t h e  p l a i n t i f f  was a t  f a u l t  
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i n  j o in ing  t he  first defendant. But M r .  Muirhead en te red  a eaveat*  He 

submitted t h a t  by v i r t u e  of the  provis ions  of 8 .  118 Cap. 177, the  bank had 

a d i so re t i on .  The bank aould have sued Hamilton and i f  i t  had succeeded i n  

i t s  claim, oould have caused t h e  f i r s t  defendant t o  be served with no t i ce  

of the  r e s u l t 1  M r .  Muirhead contended t h a t  the  bank had not  exeroised i n  

a reasonable  and f a i r  manner the  d i s c r e t i o n  which i t  had under the  s e c t i o n r  

This submission is  miscondeived, Seot ion 118 a p p l i e s  t o  persons i n  the  

p o s i t i o n  of benef io iax ies .  It does not  r e l i e v e  t h e  admin is t ra to r  of a 

deceased's  e s t a t e '  I n  any event, I oannot agree t h a t  the  bank wrongly 

exere i sed  any d i s c r e t i o n  which it  may have had, having regard  t o  t he  jo inder  

of i s s u e  on the  i n t e r e s t  payable on t he  loan.  This was a l i v e  ques t ion  no t  

only  a t  t h e  t r i a l  bu t  i n  t h i s  cour t .  Tha record  of t h e  t r i a l  shows t h a t  

I' 

',\ 
M r .  Muirhead played a lead ing  r o l e  i n  t h e  d i scuss ions  on t h i s  i s sue .  

L 

H i s  s t and  on appeal  was cons i s ten t  wi th  h i s  s tand a t  t h e  t r i a l .  H i s  

submissions were, a s  usua l ,  oogent and s u b s t a n t i a l .  They demanded s e r ious  

considerat ion.  They exoi ted M r .  Carberry i n  r e p l y  t o  he igh ts  of advocacy 

a s  d e l i g h t f u l  a s  they were dec i s ive .  

F ina l ly ,  M r .  Muirhead submitted a l eo  t h a t  t he  p l ea  of plene 

admin i s t r av i t  p r ae t e r  emerged s u b s t a n t i a l l y  and d i s t i n c t l y  from t h e  defence 

of the  Administrator General. I cannot agree.  This p lea  muat be p r e c i s e l y  

r a i s e d .  It must not  be made t o  l i e  i n  ambush a s  i t  were, and then be sp.cung 

up suddenly. This submission a l s o  is without meri t .  

The appeal  should be allowed. The judgment of t he  l ea rned  t r i a l  

judge should be reversed  on a l l  grounds. There should be a judgment f o r  the  

bank awarding i t  p r i o r i t y  over Hamil$onfs olaim. The bank i s  e n t i t l e d  t o  

the  payment of the  f u l l  amount found t o  bg due. This w i l l  be a mat ter  of 

c a l cu l a t i ons .  The bank i s  a l s o  e n t i t l e d  t o  i $ e  oos t s  a t  the  t r i a l  and on 

appeal .  I am prepared t o  l i s t e n  t o  t h e  views of my b ro the r s  and t o  such c.. 
submiasions as counsel  may wish t o  make on two ques t ions t -  

( 1 )  t h e  r a t e  a t  which i n t e r e s t  i s  payable a f t e r  
Hamilton's death* and 

a\ 

(2)  Costs. 

9 t h  November, 1973. 



The c e n t r a l  i s s u c  i n  t h i s  case i s  -the : m t t c r  of p r i o r i t y  

hotwecn two conpct ing equitable interests i n  rcspcc t  of Lot 180, Barry 

and 1,loycls i n  S t .  Cnthcrine, Thc P l a i n t i f f s  + Earclnys Ear&, D. C. O. , 
clcrived t l i c i r  i n t c r c s t  frorl r r~or t cagc  by way of a chc7.rtyc execut-cd i n  

t l i e i r  favour by t h e  decensed, C i f fo rd  k i d ,  i n  1 g:O, Thc sccond dcfcndniit, 

I 

IIai.iilton, dcrived h i s  i n t c r c s t  fror.1 an acrecncnt  wi th  Rcid execu.tcd i n  135:: 

t o  buy t h e  saue  l o t .  

I n  such a s i t u a t i o n  t h e  zciiernl nxlc of cqu i ty  is  -i;llnt tlqc 

;)crson whosc c q u i t y  is  a t tachcd t o  t h e  property f i r s t ,  w i l l  hc c n t i t l c d  t o  

p r i o r i t y  over  tlie otlier. It ilust be hornc i n  rzind, however, t h a t  t h c  i 7 . l ~  

t lnr- \ t  t he  f i r s t  i n  t i n e  p r c v a i . 1 ~  only  app l i c s  wl~crc tlie e q u i t i c s  a r e  cciunl. 

I f  t he  no ra l  c l a i n s  of t h e  p l a i n t i f f  and thc  defendant  z r c  not  on an  

e q u a l i t y ,  tlic olic who has the  bc t - t c r  c h i n  w i l l  bc p re fe r r cd ,  a l though h i s  
J 

i n t o y e s t  a rose  a f t e r  the  o t h c r f s .  ( ~ e c  Rice v. Rice (1853) 2 Drcw, 73). 

Thc learned t r ia l  Judcc was rlacle fu . l ly  aware of t h i s  principle of equity.  

. I t  pzge 23 of h i s  jucl~s-lent hc  s a i d  a s  follows: 

!'In exnrdning I3utlc:r v. Fairclough t o  which I hcvc 

a l r cady  r c f e r r c d  , ITr. Albcrga suhnittc>d t h a t  i n  cnsc 

of a contes t  betwccn two equ i t ab le  c l a i n a n t s ,  tlie f i r s t  

i n  t i n e ,  a l l  o t b c r  t b i ~ y s  bcing equal,  is  e n t i t l e d  t o  

p r i o r i k y ,  but t h e r c  i:lust bc an e q u a l i t y  and the f i rs t  

who is f i r s t  i n  t irlc rmy l o s e  h i s  p r i o r i t y  by way of 

any a c t  o r  orxission which had o r  n,zy havc had tlic 

eff  c c t  of inducing a conplainant  l a t e r  i n  t i n e  t o  a c t  

t o  h i s  prejudice.  No one w i l l  q u a r r e l  wi th  t h i s  

proposi t ion,  I n  f a c t  i t  is  ano thc r  way of ~ t a t i i y <  t h e  

well--known naxil-1 of cqui-ty: qui  p r i o r  e s t  teapore ,  

p o t i o r  c s t  jure. That is ,  whcre the  e q u i t i e s  a r e  cqxlal, 

t h c  first i n  t i n c  s h a l l  prevai l .  !' 

Let ne exar~ine  t h c  cvidence a s  t o  how cach c o n p c t i t o r  

d e a l t  w i th  h i s  i n t e r e s t ,  A l l  t h c  second dcfendant d i d  was t o  Go i n t o  

: ~ o s s c s s i o n  of t he  l o t  ~ u r s u n n t  t o  the  a ~ r e c n c n t .  A1thou~;h he clcscribcd 



l i inoclf a s  ail expcricnced ancl s h r c ~ ~ d  ]?an hc d id  not  know 3.hou.t a caveat. 

IIis cqu i ty  was based on the  a@reenent f o r  s a l e  and l i i s  goin$ i n t o  

posscssion. Thc learned t r ia l  Jud.ye found t h a t  h i s  possession was 

notor ious  and t h a t  such posscssion was cons t ruc t ive  no t i ce  t o  t h e  3ndc 

of h i s  r i c h t s  and i n t e r c s t .  I acccpt  t h e  suhniss ion  t h a t  i n  o rde r  t o  

f i n d  cons t ruc t ive  no t i cc  of ~ ~ f i c o i l e ' ~  i n t e r c s t ,  i t  i s  necessary t o  

est? .bl ish sonc b a s i s  of f ac t .  Thcrc i s  a d i s t i n c t i o n  betwecn cons t ruc t ivc  

noti.ce of a m n ' s  posscssion and !cnowl.cc!?;e of h i s  i n t e r c s t  o r  ri..c;hts basccl 

on knowlcdze of h i s  possession. 

Thcre i s  no cvidencc ancl inclced no f i n d i n c  by t h e  lcal~iccl  

t r i a l  Jucl;ye tlm-l; tho  bank lcnct~ of I-Ia:.lilton 's pos::cssion. This knor.rlcd,-e 

was prcsur-.mbly i n f e r r e d  f r o n  the  nc re  f a c t  of I I an i l ton l s  posacssion, I f  

t h c r e  was evidcnce t h a t  the  bad< lrne~r of I I an i l ton f s  posscssion, only  so 

could they be decned t o  have cons t ruc t ive  no t i cc  of h i s  r i ~ h t s .  I agree 

wi th  N r .  Alber{:a t h a t  thc  lcnrncd t r i a l  Juclr:c asswlcd w h a t  had t o  bc 

e 

Thc learned Judge a l s o  f c l l  i n t o  p a v e  e r r o r  when he  

cx-teridcd h i s  th inking on thc  f a i l u r e  of the  banlr t o  lcmow of JIctl-:ilton's 

possession by b r i l ~ i n g  i n  a i d  Scc. 5 of thc  Convcyaiicing Lnrr, Cay. 73. 

I quote whnt he  s a i d  s o  a s  t o  conplcte  tl2.c rccord - pages 21 - 22 of l i is  

j udgl-.ie n t : - 
"Thc Conveyan.cing Law, Cap. 73 puts  t h i s  r u l e  i n  a 

s t n t u t o r y  forn. Sec, 5 of thc  law s t a t e s ,  ' a  purchnssr 

s h a l l  not  be pre judic ic l l ly  nf fcc tcd  by noti-ce of any 

ins t rwlen t ,  f n c t  o r  t l ~ i n z  un les s  ( a )  i t  is wi th in  hi.s 

own knowledec o r  troulcl lmvc cor.lc t o  h i s  lcno~rledge i f  

such elic..,uiries aild inspec-tions lmd bccn nadc a s  ov.:~ht 

t o  rcaso .mbly have becn 1-~c..de by hin. " 

3ut  Scct ion  2 of thc  saiC1,- C!onv.cynncinc Law providcs s o  follows:- 

"Nothin; i n  t h i s  l a w  shall apl:)ly t o  land l l r ~ u g h t  

under t h e  ~ p c . r ? ~ t i o n  of thc  Rcc i s t r z t ion  of T i t l e s  Ln~l." 

Lot No. 180 Bras tlic su!2joc-t of n rc,~istcj:c('? t i t l e .  



Coning a f t e r  the clctailcd references to  thcse ~ ' ? ~ t t c r s  

by ily lcnrncd brothcr li'ox, I nccd only say catcgoricnlly that  I do noJc 

hold tha t  tho banlc had any not icc  c i ther  actual  o r  constructive of 

Iianilton's possession. I a l so  hold tha t  ;Iar~il ton's  f a i l u rc  t o  protcct  

h i s  in tc rcs t  by st lcnst  lodging n c:?.veat had tlic effcct  of inducin;? the 

'1)<mlz, l n t c r  i n  t ine ,  to ac t  t o  t h e i r  prejudice. Further, hc ncver even 

snu the c e r t i f i c a t e  of t i t l e ,  l e t  alone the question of any e f fo r t s  t o  

get  hold of it, The l r i v y  Council i n  thc case of Abigail v. Lapin, 

(1934) A.C. 491 declared thcse suff ic icnt  grounds f o r  postponing an 

e a r l i e r  clairlant :]lid thereby af firi-lcd t: LC decision i n  an Aus trali'm 

casc of Zutlcr v. Ii'nirclough, (1317) 23 C.L."L p. 91 - 92, 

bJhat then did tlic bad< do when thcy cffcctcd t h c i r  

ch rgc?  It nust  be renccbcrcd tha t  tlicy rrere rlcrcly advancing rloncy on 

the l o t  180 which carried a  rcyistcred t i t l c ,  thcy were not purchasi i l~  

thc lo t .  Thcy took liold of the Ccrt i f icate  of T i t l e ,  then they scarclzcd 

the r c ~ i s t c r  and found no cncurli)rxnce, thcn thcy 1od:ycd n cnvcat m d  

even took thc trouble of coin{; to  bc shown ' the ' propcrty by Reid. 

I ask: what rlorc could they do? In  r ~ y  vicw a l l  thTt tlicy did rcndcrcd 

thc equi t ics  unequal and constituted a d i s t i n c t  prcponclcrnnce i n  t h c i r  

favour* 

C A s  a rcsu l t  I have no hesi ta t ion i n  concluding tha t  

the first clairlant IIanilton sliould be postponed to  tlie bank. I ngrec 

tha t  the lcnlmed t r i a l  Judge's declaration i n  favour of the second 

dcfcndmt I'lanilton i n  terns  of paragraph (b)  of h i s  prayer cannot stnnd, 

tha t  i s  to say, t ha t  11~~-i i l ton1s r ight  i s  pr ior  to  any r igh t  wliicli thc 

p l a in t i f f  hank nay have subscqucntly acquired. 

In  rcspcct of the 1ery.ried t r i a l  Judgc 's dcclarntion 

which had thc e f f cc t  of freezing dcceascd Rcid's dcbt t o  the  bade as i t  

C stood a t  21st July,  1961, t h i s  is a  soncrrhat novcl judicia l  posture 

absolutely dcvoid of prcccdent cind i t  is  d i s t i n c t l y  inirxicnl to  wcll- 

known ond wcll-cstablishcd practice i n  ba;??:in~; niid qther business circles.  

I a1 of thc view tha t  t h i s  declaration c'mnot stnnd. The banl.; should bc 

allowed t o  cnr1.y on the account a f t c r  Rcidts dcath i n  accordance with 1 



cs t ~ b l i s h c d  practice. 

Tho l a s t  r lat ter  I wislz to co~i-lent on is  tlze quostion 

of costs. The ordcr t h s t  tlze baiilc nust pay the costs of thc f i r s t  and 

second dcfendalzts derivcd f rou (i ) tliat the second defendant IIanilton 

lind succceded a?;cinst the P l a in t i f f  bank 2nd frori (ii) a finding " that  

a t  a l l  natorial  t i ne s  the f i r s t  defendant acted reasonably and tha t  the 

bank hns involved the f i r s t  defendant unnecessarily i n  the expense of 

1 i t i p . t i on .  " 

lly learned brother Fox has gone in to  t h i s  n a t h r  i n  

so!-lc dctni l ,  I agree wi-klz his  reaaoninc a d  his  conclusion on t h i s  a s  on 

a l l  other ~ S ~ C C ~ S  of the case as I havc indicated above. I would nccci)% 

14r, Carberry's subnissions. 3ut one i n  ]?art icular stancls out, This w 2 s  c,: an act ion fo r  payr;lcnt, sa le  o r  foreclosure - scc para. 12  (iii) of tbc 

S t ~ ? . t e ~ - ~ e n t  of Clnin. The Adr~inistrator Gcncml a s  ndninistrator,  was 

rcgia tcrcd proprietor by tmnsnisaion. A p i n s t  whom was thc ordcr fo r  

pay.iclit to  bo rndo i f  tlic s u i t  rcri.ained l~e t~ iccn  the bank and IIxiilton 

cmd the l1ai1k succeeded? Against IInmilton? Against whorl was the orilcr 

f o r  snle  to 1 . j ~  naclo? Against IIar~ilton? Agninst wlzon could an ordcr for  

foreclosure be nade? Against Hanil.ton? Mou.ld the t r i a l  judge becli 

able t o  ndcc an ordcr i n  vacuo? In  j:ly view the p l a in t i f f  banlr did jiot 

unneccssarilg i.nvolve the Adniiii.strator Gcnoral i n  thc expense of 

1iti;gatioli. Thc bank,ought t o  the costs of thc t r i a l  and of the 

appeal as  proposed. I agree with a l l  the reasoning and a l l  the 

coiiclusions of riy learned brother Fox t o  thi:: end tha t  tho appeal ought 

t o  bc nllowcd, 



I p e r s o n a l l y  must f i r s t  e x p r e s s  my h e a r t y  a p p r e c i a t i o n  of  Che 

,-:.I:..,L l; ondozvour and appruen t  hard worl i .  t h a t  has  been p u t  i n t o  .the 

ar*gumcnts of t h i s  c a s e  by a l l  t h e  a t t o r n e y s  concerned,  r a n g i n g  a s  t h e  

i - r ~ ! n o ~ l t s  d i d  over  t h e  law of  s e v e r a l  c o u n t r i e s  v i z .  A u s t r a l i ~ ,  th,i U.K., 

.. CLznniia 2nd of cour se  our  law i n  Jamaica.  This  t l loroughness of ap i roach  

hds been of  ; rea t  ho ly  t o  t h e  c o u r t .  

The f a c t s  of t h i s  a$,?eal a r e  a l r e a d y  w e l l  s e t  o u t  i n  t h e  

judgment of Fox J.A. I s h a l l  no t ,  t h e r e f o r e ,  r e p e a t  them. 

This  a p p e a l  concerns two r i v a l  e q u i t a b l e  c l a iman t s5  t h e  quos t ior l  

5~1n , :  wiiethdr Hamil tont  s e q u i t a b l e  i n t e r e s t s ,  thougli f i r s t  i n  ti lne, 

r c n a i n  s o  o r  shculd  be gost-uoned i n  f avour  of  t h e  bank whose e q u l t a b l o  

i . n t e r e s t  was aecond i n  t ime,  

On t h e  5 t h  of  February,  1960, Reid executed  a n  e q u i t a b l e  mort=n,o 

by way of  cnarye w i t h  t h e  bank, by d e p o s i t  of  t h e  d u p l i c a t e  Certificate ci 

T i t l e  cha rg ing  t h e  s a n e  l a n d ,  t h a t  i s  l o t  180. A s  t o  t h e  Bank: 

( i)  The bank had t h e  t i t l e  deeus i n  i t s  p o s s e s s i o n ,  soarchc-d. 

t h e  r e g i s t e r  and found no c a v e a t ,  t h e  T i t l e  w a s  c l e a r .  

(ii) Tlie bank d i d  n o t  know of  Hamil ton ' s  i n t e r e s t  o r  possc?ssioii. 

(iii) On t h e  8 t h  February,  1960, t h e  bank lodged a c a v e a t ,  

( i v )  The bank1 s manager was o s t e n s i b l y  t a k e n  by Reid t o  c e r t e i n  

l a n 6 s  on which t h e r e  was a  house. 

( v )  It seems t o  me t h e r e  were 110 e n q u i r i e s  o r  i n s p e c t i o n s  wh.ick; 

t h e  bank ought  r e a s o n a b l y  t o  have made and d i d  n o t  rnak.e i n  

i t s  d e a l i n g  wi th  t h i s  r e g i s t e r e d  p r o p r i e t o r  w i th  t h c  t i t l e  

i n  h i s  posses s ion ,  nor  was t h e r e  any u s u a l  p r a c t i c e  w.hic:!.i 

t h e  bank f a i l e d  t o  fo l low.  

A s  t o  Hamilton: 

( 1 )  Hami l ton ' s  asreenlent f o r  purchase of l o t  180 from Reid 

was e n t e r e d  i n t o  on t h e  29th  of November, 1958. 

( 2 )  The evidence  s u g 2 o r t s  t h e  conc lus ion  t h a t  Hamilton never 

made any enqu i ry  abou t  t h e  t i t l e  t o  l o t  180 u n t i l  some two 

y e a r s  l a t e r .  Hamilton s a i u  i n  ev idence ,  "I d i d  nob ;;o 

beyond Reid i n  making e n q u i r i e s  up t o  t h e  time of  h i s  i o n t h  .. '' 
( 3 )  Hamilton d i d  n o t  l odge  a  cavea t  a s  he cou ld  do. He would. 

n o t  g e t  t h e  t i t l e  u n t i l  t h e  l a s t  i n s t a l m e n t  was pa id .  

(4) Hamilton d i d  n o t  inform t h e  p a r e n t  h o l d e r  of t h e  C e r t i f i c ~ t c ,  

of  T i t l e ,  t h a t  i s ,  t h e  Lands Department of h i s  i n t z r e s t .  

I n  any c a s e  t h e r e  i s  no evidence  t h a t  he d i d .  Tile L ~ L ! ~ T I I < . : ~ .  



t r i a l  Judge found thas t  Hamilton was i n  p o s s e s s i o n  o f  t h e  

l a n d ;  he had a watchman t h e r e .  

(5)  Hamilton took no s t e p s  o f  any k ind  t o  p r o t e c t  h i s  i n t e r e s t .  

I n  those  c i rcumstances ,  t h e  bank d i u  a l l  t h h t  cou ld  b o  

p o s s i b l y  expected  of i t  and g r a n t e d  t h e  f a c i l i t i e s .  

( 6 )  Hamilton d i d  n o t  "search"  i n  1958 o r  he  would have k n m n  

t h a t  l o t  180 was r e g i s t e r e d  l a n d  and i t  was i n  2 e i d 1 s  name. 

C On t h o  2nd o f  A p r i l ,  1958, Lot  180 w s s  removed from t h e  p e r e n t  

t i t l e  and t i t l e  i s s u e d  i n  t h e  name of  Mr. and Mrs. Richards .  Hamilton kr,ew 

t h a t  l o t  180 would be ,  i n  t h e  f i r s t  p l a c e ,  i n  R i c h a r d ' s  name. On t h e  4 t h  

of  Novem'ber, 1958, L o t  180 was t r a n s f e r r e d  by Richards  t o  Reid who bccamc: 

t h e  R e g i s t e r e d  owner. Hamilton a p p r e c i a t e d  t h a t  t i t l e  would be i s s u e d  i n  
i 
I 

t h e  name of  Richards  and then  come t o  Reid.  Hamilton knew t h a t  i t  was a  I 
Lands Department sub -d iv i s ion  and had he  enqui red  of t h a t  depar tment  he would i 
have g o t  t h o s e  same f a c t s  t o  which I have j u s t  r e f e r r e d .  He d i d  n o t  a c t  

i a s  3 r e a s o n a b l e  and p ruden t  person o r  he  would have found o u t  t h e s e  f a c t s  

i and lodged a  c a v e a t  as a  consequence. 

I I might mention, i n  pas s ing ,  t h a t  Reid d i e d  on t h e  2 1 s t  of J u l y ,  

1 1961 and was i n d e b t e d  t o  t h e  bank. 

On t h e  q u e s t i o n  of c o n s t r u c t i v e  n o t i c e  s e v e r a l  c a s e s  were c i t e d ,  

one of  which was Jones  v  Smith, 66 E.R. p. 944. The a u t h o r i t i e s  I 
e s t a b l i s h  and i n  p a r t i c u l a r  Jones  v  Smith, t h n t  t h e  d o c t r i n e  of c o n s t r u c t i v e  I 

/'" 
\ n o t i c e  a p ~ l i e s  i n  two c a s e s ,  namely: 
L. 

( 1 )  Not ice  i n  t h e  p d r t y  charged t h a t  t h e  p r o p e r t y  i n  dispu1;c 

i s  encumbered o r  i n  some way a f f e c t e d ,  i n  which c a s e  hc 1s 

deemed t o  have n o t i c e  of  t h e  i n t e r e s t  of  t h e  sncuinbrar~aos, 

a  knowledge whereof he would have been l e d  by due e n q u i r y  

a f t e r  t h e  f a c t  which he a c t u a l l y  knew. 

( 2 )  Where t h e  conduct  of t h e  p a r t y  charged e v i n c e s  t h a t  he hau 

a  s u s p i c i o n  ~f t h e  t r u t h  and w i l f u l l y  and f r a u d u l e n t l y  

de termined t o  avo id  r e c e i v i n g  a c t u a l  n o t i c e  o f  it .  

I n  t h i s  c a s e  t h e r e  i s  no f i n d i n g  o r  ev idence  t h a t  t h e  bank knoc of  

Harni l toi l ls  posses s ion .  I n  thi;;  r e g a r d ,  M r .  George s a i d :  "There i s  no 

c o n t e n t i o n  on our  s i d e  t h a t  t he  ~ a n k  had a c t u a l  knowledge of Hamil ton ' s  

p o s s e s s i o n  o r  even h i s  e x i s t e a c e , "  A s  t o  two, t h e r e  i s  no evidence  t o  

s u p p o r t  t h a t  conc lus ion  o r  t h n t  t h e  bank d i d  n o t  a c t  p r u d e n t l y  and r eason tb l ) . .  

I t  i s  n o t  c l e a r  t o  which l o t  t h e  b ,%nkls  manager was t aken ,  ( t h e r e  i s  no 

f i n d i n g  by tho  l s a r n e d  T r i a l  Judse  as t o  t h i s )  b u t  had t h e  managc3r .been. 
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t aken  t o  L o t  180, i t  i s  mere s p e c u l a t i o n  as t o  what e f f e c t  t h e  p i g g e r y  anti 

t w : )  ch i cken  coops would have had cn  him, b e a r i n g  i n  mind t h a t  he s a i d  t h a t  

he unders tood from Reid t h a t  he wanted t h e  " f a c i l i t i e s "  t o  assist him i n  a 

c k  f a  I n  my v iew t h e r e  was no c o n s t r u c t i v e  n o t i c e  i n  t h e  bank. 

On t h e  q u e s t i o n  of possoss ion  i n  Hamilton v is -a-v is  cons t ru . c t ivc  

n o t i c e  i n  t h e  bank, I wish only  t o  add t h a t  i n  my op in ion ,  such o b s o r v s t i c n s  

a s  were made i n  t h e  c a s e  of Holmes v .  Powell (1856) 44 E.R. 510 rnust -be 

cons ide red  i n  t h e  l i g h t  of t h e  p l e a d i n g s  i n  t h a t  c a s e ,  t h e  ev idence  i n  su;,,;ort 

o f  t h o s e  p l ead ings  and t h e  f i n d i n g s  of f a c t  on which t h e  c o u r t  based i t s  

d e c i s i o n .  The p l a i n t i f f  had p leaded a c t u a l  knowledge i n  t h e  de fendan t ,  

Yowell, o f  t h e  working of t h e  c o a l  mines b e f o r e  he purchased t h e  e s t a t e s  i . o . ,  

t h a t  Powell  knew of t h i s ;  t h a t  no one could have walked over  t h e  e s t a t e  

wit l iout  s e e i n g  t h e  "workings." The Judge found t h e r e  was a c t u a l  knowlec~ge 

o f  p o s s e s s i o n  i n  Powell  and even i f  n o t  a c t u a l  knowledge, t h e  provcn ana 

a c c e p t e d  f a c t s  were such  t h a t  Powell  c o u l d n ' t  be hea rd  t o  s a y  t h a t  he d i d  n ~ t  

know. The p l a i n t i f f ' s  c a s e  was a c c e p t e d  i n  t o t o .  P o w e l l ' s  appea l  was 

d i s m i s s e d  as be ing  g round les s .  

On t h e  q u e s t i o n  of p r i o r i t i e s ,  p r i o r i t y  i n  p c i n t  of t ime, g i v e s  thu 

b e t t e r  e q u i t y  where t h e  e q u i t i e s  a r e  i n  o t h e r  r e s p e c t s  equa l .  ( s e e  ? I  v 

Rice 61 E.H. p.648). Much has  been s a i d  t o  demons t r a t e  t h a t  t h e  e q u i t i e s  - 
h e r e  a r e  n o t  equal .  The bank did a l l  i t  could.  There i s  much t h a t  

Hamilton cou ld  have done and d i d n ' t  do. The bank has  t h e  b e t t e r  e q u i t y  2nd 

i s  t o  'be p r e f e r r e d .  Hamilton ' b y ' h i s  conduct  had p u t  i t  i n  t h e  powor of 

Heid t o  dece ive  t h e  bank and raiei3 money from t h e  bank and Hamilton n u s t  

t ake  t h e  consequences.. 

I a g r e e  w i t h  t h e  judgln4n-t~ of Pox, J.A. and Hercu le s  J . A .  t l i a t  

t h e  a p p e a l  be al lowed and t h e  Jv&:ment of t h e  o o u r t  below s e t  a s i d e -  

9 t h  November, 1973 



November 16, 1973 

Since  d e l i v e r y  of  t h e  judgments on t h e  major i s s u e  of  p r i o r i t y  

i n  t h i s  caso ,  we l i s t e n e d  t o  f u r t h e r  submissions w i t h  r e s p o o t  t o  i n t e r c ; s t  

anu c o s t s .  M r .  Alberga drew a t - t e n t i o n  t o  t h e  c a s e  of  Barc l ays  Bank v .  

f' 
Knight ,  7 W.I.R., 241 i n  which a f t o r  a c a r e f u l  examinat ion  of  t h e  

L '  
s u t h o r i t i e s ,  Date J. h e l d  t h a t  a s  from t h e  d a t e  of d e a t h  of  a d e b t o r ,  

t h e  i n t e r e s t  which i s  payeble on any sums due by him is  a t  t h e  r a t e  o f  

s imple  and n o t  compound i n t e r e s t .  We a c c e p t  t h i s  p r i n c i p l e .  

I n  r e l a t i o n  t o  t h e  i n t e r e s t  t o  be charged,  ou r  a t t e n t i o n  was 

a l s o  drawn t o  a u t h o r i t y  which s u s g e s t s  t h a t  t h e  i n t o r e s t  could  be  t h o  

f l u c t u a t i n g  r a t e  a c t u a l l y  i n  e x i s t e n c e  d u r i n g  t h e  p e r i o d  a f t e r  d e a t h .  

F u r t h e r ,  t h a t  t h e  amount t o  be p a i d  i n  t h e  case  of redempt ion  i s  calculate-d 

u$on p r i n c i p l c s  which d i f f e r  from t h o s e  whereby t h e  amount of  t h e  d e b t  i s  

a s c e r t a i n e d .  

I n  t h e  p a r t i c u l a r  c i r cums tances  we propose t o  be guided by what 

appoars  t o  be f a i r  and r easonab le .  Without a t t e m p t i n g  t o  e s t a b l i s h  any  

p r i n c i p l e ,  we f i x  s imple  i n t e r e s t  a t  t h e  r a t e  of  74- p e r  c e n t ,  on t h e  amount 

due a f t e r  acid's d e a t h .  We f u r t h e r  o r d e r  t h a t  redempt ion  may bz made 

upon payment of t h e  a g g r e g a t e  sum s o  c a l c u l a t e d ,  and c o s t s .  

The Court o r d e r s  a s  hereunderr -  

1 .  The a p p e a l  i s  al lowed.  

2. The judgment of P a r n e l l  J.  i n  t h e  Court  below is 

s e t  asicle.  

3.  There w i l l  be a d e c l a r a t i o n  i n  terms of  paragraph (i) 

of  t h e  P l a i n t i f f s 1  c l a im,  v i z . ,  

(a)  The P l a i n t i f f s  a r e  e q u i t a b l e  mortgagees of  ALL THAT 

p a r o e l  of  l a n d  p a r t  of  Barry  and Lloyds i n  t h e  parish 

of  S a i n t  Ca the r ine  b e i n g  Lo t  No. 180 on t h e  P l a n  o f  

Ba r ry  and Lloyds d e p o s i t e d  i n  t h o  O f f i c e  of  T i t l c s  

on t h e  2nd day o f  December, 1944, and be ing  t h e  l a n d  

now comprised i n  C e r t i f i c a t e  of T i t l e  r e g i s t e r e d  under  

t h e  R e ~ i s t r a t i o n  o f  T i t l e s  Law, Volume 864 F o l i o  98 

i n  t h e  R e g i s t e r  Book of T i t l e s .  

( b )  Under t h e  e q u i t a b l e  mortgage d a t e d  t h e  5 t h  February ,  1960 

and made between G i f f o r d  Astor  Reid ,  now deceased ,  and 

t h e  P l a i n t i f f s ,  t h e  l a n d  s p e c i f i e d  i n  t h e  s a i d  e q u i t ~ b l t :  

mortgage i s  charged w i t h  payment of a l l  moneys ovrin; 

from t h e  s a i d  Gif ' ford As to r  Reid t o  t h e  P l a i n t i f f s .  



( c )  The P l a i n t i f f s '  e q u i t a b l e  mortgage r a n k s  i n  p r i o r i t y  t c  

whatever  ri&t t h e  second Defendant  may have i n  o r  cvor  

t h e  l a n d  s p e c i f i e d  i n  t h e  s a i d  e q u i t a b l e  mortsa!;c!. 

4. A s  between P l a i n t i f f s  and the  f i r s t  Defendant ,  t h e r e  w i l l  be 

a d e c l a r a t i o n  t h a t  t h e  e s t a t e  of  t h e  deceased  Heid i s  i; . idebted 

t o  t h e  P l a i n t i f f s  i n  2n argge ,aa te  sum c a l c u l a t e d  as f o l l c ; . ~ s : -  

( a )  The amount due up  t o  t h e  d a t e  of  R e i d ' s  d e s t h  ct! 2 1 s t  

J u l y ,  1961 a s  shcwn by t h e  account  between Reid and. t h c  

P l a i n t i f f s  and i n c l u d i n g  i n t e r e s t  a t  r a t o s  a s c e r t s i n c d  

i n  accordance w i t h  t h e  agreement between Reid and t h e  

P l a i n t i f f s ;  'be ing  t h e  sum of &1,053.4.0. 

( b )  Simple i n t e r e s t  on t h i s  sun  o f  g1,053.4.0. a t  t21c rat;: 

of 7.% t o  t h e  d a t e  of  t h e  judgment o f  P a r n e l l ,  J'. on 

4 t h  June,  1970. 

T h i s  judgment w i l l  c a r r y  s imple  i n t e r e s t  on tho , amoun l  

of  t h e  judjinent a t  t h e  r a t e  of six g e r  c e n t  per  anllulil 

from 4 t h  June ,  19-70 t o  t h e  d a t e  of  payment. 

5 (a )  The Defendants  o r  e i t h e r  of thom may redeem t h e  e q u i t a b l e  

mortgage by 2aying  t o  t h e  P l a i n t i f f s s -  t h e  a<grog:.a%e s u i ~  

s o  c a l c u l a t e d  and t h e  c o s t s  pu r suan t  t o  p a r a ~ r : ? ~ p l ~  6. 

(b) I n  de fau l - t  of payment of amounts r e f e r r e d  t o  i n  gnrc;<raph 

5 ( a )  above t h e  s a i d  mortgage may be en fo rced  by s a l e  2nd 

f a i l i n g  s a l e  by f o r e c l o s u r e .  

( c )  The s a i d  s a l e  s h a l l  be conducted o u t  o f  Court su 'b jec t  t v  

t h e  r e s e r v e  p r i c e  and a u c t i o n e e r  s remunera t ion  'bein6 

f i x e d  by a Judge o f  t h e  Court below and t h a t  t h e  

P l a i n t i f f s '  A t t o r n e y s  have t h e  conduot  of t h e  s a l e .  

60 The P l a i n t i f f ' s  c o s t s  a t  t h e  t r i a l  and a t  t h e  Appeal are to Sc 

t axed  o r  agreed ,  and a r e  t o  be borne by t h e  Defendants  i n  - i ; i i . ~  

f o l l o w i n g  propor t ions : -  

(i) a s  t o  t h e  t r i a l  2 /7 ths  by 1 s t  Defendant,  5 /7 ths  by ? h i  

Defendant.  

( i i )  a s  t u  t h e  Agpeal l / l ~ t h  by 1 s t  Defendant ,  g / l 0 t h s  by 2 . m  

Defendant .  

The p r o 2 o r t i o n s  of c o s t s  awarded a g a i n s t  t h e  1 s t  Defeniial?.t ta 'or3 

borne by t h e  e s t a t e ,  b u t  n o t  t o  be a cha rge  upon thc; I?.ii(j.. 

7 .  There s h a l l  be l i b e r t y  t o  apply  t o  t h e  Court below geacr.,,ll,- 

and f o r  accounts  t o  be t aken  of t h e  moneys owind o r  t u  b~ b.1- 

under  paragraph 4 o r  5 ( a )  of  t h i s  Orcter. 

1 6 t h  November, j97; 


