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AN THE COURT OF APPEAL

SUPREME COURT CIViL APPEAL NOS. 58 and 59/91
MOTION NG. 3/93

BEFORE: THE HON. MR. JUSTICE CAREY, P. (ag.)
C THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICR® GORDCOH, J.A.

BETWEEN ' LYLE BARNES APPLICANT
AND JOYCELYN BENHETT
AND DALTON BARNES

ARD ' MICHAEL BARNES " RESPONDENTS

(:K R.N.A, Henriques, ,.C. and Allan Wood instructed by
J Williams and Williams

Dennis Goffe, ¢.C. and Miss HMineite Palmzr instructed

by Myers, Flstchar & Gordon

March 8, 9, 16 and 22, 1993

Mr. denrigues moves this court for a conseguential order

(l? prursuant Lo thne arder made on December 18, 1992, in Lyle Barnes

Y. Joyeelyn Bennatt 24 al 58 and 59 of 1991 delivered March 15,

1993. The order readss
"Appaal allow=d in part.
Declaratica (i) ia order of Court beleow affirmed.
Declaration {ii) varied te read:; ‘ip Junc 1985°
Dﬁmxaraiion (iii) varied to rnad: ‘in November 1986°
Awarﬁ for loss of profits set asida.

(;;1 Acticn remiticd to Registrar Snpreme Court for an
account to b+ taken and for an enguliry as Lo profits.

Haltf costs  in Court below Lo L App@llan@.
{ .

App=el to Appellant o be Laxed if not
- ¢

&
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Op the issus of partnership, i dissented in part from ay krothers
Carey, P. {Ag.) &nd Wright, J.A. but the consequential order
sought must be on the basis of the order of the court. Since
this motion is appropriate it must be that the order sought is
within the intendmont of the slip rule as provided for ia section
269 of the Judiceture (Civil Procedure Code). Althcugh the oxder
<:> cf this couri stipulated that the appeal was allowed in pari, it
accidentally omiziod to deal cxpressly ox by nocessary amplica-
tion with the ontirs order in the court bolow. HMoreover, Lhis
court did not state thet any part of thne order bolow was affirmed,
?o appraciate the force of tnis submissron, it will be necessary
o refer to the ovder of the Supreme Courit. IlL staltes:
" {b} that in suit C.L. 125/87 Judgment

ba eatersd for the plaintifis
whereby it was adjudgads-

(\) (1) A declaration that a parinership
’ wxisted betwean Joscolyn Benneti,
Darlton Barnas, Michacl Barnes
and Lyle Barnes.
(ii) A duclaration that the partnership
started in October 1963.
{(1ik)} A declaration that the pArtnarsiip
onded on 18th Fcebruary, 1987.
{(iv} An order declaring the joini
Lenancy severed.
{v) A declaration than the sguitable
(i\ wstate is held by tho owncrs as
S tonants in COMMOoN.
{vi) An aoxder for saloe of Lhie Laad

7¢ Constant 8Spriag Read 7wl that
the nst proceads of sale bo dis-
tributced in ogual shaves.

{vii) An corder that all partias are 2t
liberty to bid for and become the
purcher or purchasz2y 2t such sale
of thc said lamd.

{ix) Dzmages for loss «f profits
assessed at $3,221,985.00 te be
pzid by Lyle Barnes., Costs tc be

(:f taxed or agreed.”

'

ghe declarations at paragraphs (i), /i) and (iii) concern the
dimsolution »f 2 partnership, but the icarncd judge below did not

rosort to oeootion 43 of the Judicature (Supruan Court) Act whica
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would have nocassitated a reforonce to thc Ragistrar Lo cains
accounts and make onquiries conceraing advances and capital par-
suant to his powers under the Judicaturs {(Suprema Court) Addifional
Powaers of tha Registiar Act.
The ordcrs and doclarations in choe courd below ob parographs
<;) {3iv}, (v}, (vi) and (vii) refecr to 76 Consteont Spring Road, tho
site of Champion Mufflers, which was held mn ¢ lagal joint {enaacy.
The erder of this court omitted to deal oxpressly wivh thae joint
LLBancy. S0 che order must be amended to repairy this uniatentional
cmission. Puarcher, the sale which the locrnod judge below ordexed
ought to be postponod until the Registyrar has toakon accounts, Hz
will then, upsn invastigation, be abl: «o dotoermine the sppropriate
- sharg to be allocaltod to the two parties who on the evidence
ontributed to the purchase and mcritgags payments for the property.
The roceipts by way of rental as well as expenditure must, of
coursae, alsc bo tnken into account. The rosult of this exercisc
is that paragraphs (iv), (v) and (vii) below are affirmad and para-
graph (vi) varicd,
Arc the ovders and directions sought

in the motion appropriace?

<j, - As tho paragraphs (i-vii & ix) above have baen examjned, it is
)
- appropriate to stakoe the orders sought on this motion. Here it

should be statud —hat of the close of ths hoaring tns MoLION WAS

~ 2

nojourned to wsneble counsel to study the roasoas bor deucisicn and
meis furthor submissions,-if mnecessary, o ¢t 2 light of those
roneons,  Phoe ovdors reads

(1) (=3 amended) Pursuant 0 3 urder made
by the Court of ippoal on 1hth December,
1992 allowing in pard che Appeal from
the Judgment of ths Honcurable
G Mr. Justice Chuster Orx datrod Z&6th July,
(N/ : 1991, that thoe writ of Scizure and Sale
‘issued ia execution of the said Judyment
and the consequent execution and sale
=0 the respondents or Cleveland Bennettn
be set asida.

{ii) Directiongs that »a taking accounis, the
contributions of »ach paxiy to the
acquisition of the land, 76 Constant
Spring Read, should b accountesd for




—d

. and appropriate deduction made from
the proceeds of the sale of such land;

(iii) An order that there be no sale of the
aforesaid property until an account is
taken as ordered by ithe Courtg

(iv) That the costs of thls Application ba
paid by the Respondenis;

(V) (v) Such furcher or other reiief as may be
deemad just.®

As regaras paragraph (1) the respondonts excrcised thoir
rights to enforcs the judgment by the issur of a writ and saizure
of sale against 2ass0ts which by vartue of ths judgment may wall

heve beoca partacrship assets. They aro lis

*{a) S pairs of ramps;
(b} 1 Circls cuttaxé
(i) |  {e) 1 Container and wire.
In any ﬂveht, sinca che award fof loss of profits has now baoen
5ﬁ&¥asf e thera iz now no basis for a levy. Theo principle thaat

:witltutlon of mnﬂuy w1ﬁh inteorest must bo ordered whoere a judg-

m&ﬁt is rﬁvﬁrs@d ; stated in Alexander Rodgor and anor V. The

a B:mum:a Do Paris (1871) L.R. 3 B.C. 485. Thez learncd

pfs uf Haiwnury s Laws Vol. 17 4th Edition paragraph 461 . noie 3 point
Qu£; howover, that the successiul party cannolt recovar both tha

QVJ proceeds of salc and the property itself. The applicant's case
for restitution is bascd on these authoritics. S5ee Doe v, Thorn
{1813) 1 M & S 425 or 105 B.R. 1&0.

Do thesoe authorities apply wherse thors s a sale aod the

whaser of the itqms of equipment was Daltor Barnes, one of

th parties to the action? I think not and Expa rtc villars In

(1873~74) Ch. L.R. 432 citcd by dMiss Palmer is help-
fai. The hsadnote reads:

"The sheriff may make a valid sale by

private contract of goods saized under

an execention teo the execution credéitor.”

> parity of reoasomning, the bailiff xszy make 2 valid sale of

rinership assets to a former partosr diractly or as an ageoh

B

© bis bropther-in~law Cleveland Bemneth. It is true that the
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order authorising'+~ﬁ sale has been revorsod but it was paor-
missible at ihe wime of the sale and tho purchaser is protected
Lhoreby. Whén the accounts are being roconciled,the Registrar
will make tﬁe appropriate adjustments. So the funds, iess the
CXPensSes which must be paid over to th: Accountant Ceneral by
Rhe baliff would be =vailable for the cradit of the suii. Soe
saction 609 Civil Procedure Code. The unsclé goods must be
rﬁturned anu this is the reason for sekiing aside the Writ of
Execui icm pursuant e sacticn’597 of the Civil Procedurce Ceds.
it igfiﬂ ﬁAiS limsced way thét paragraph (i), as amended, is A
prmpér prafér. |

It;Wﬂs comtonaed by Mr. Goffe that this court had no
jurisgiction to hear this motipn, firstly, because in substance
3 wés A brayer for a stay of éxecutiqn‘and should be first
raised in’tha Supromc Court. éee Rulc 22(4) of the Court of
AD ﬁal\ﬁqles Proclamztion Rules dnd Regulatibns, 1962. Anqd,
sacoé@ly;qbﬂc&usa this court was functusﬁ
The consequﬁﬂflal CXAers sought in this moticn could not

3

navw b@ ougnt whfn the order of the court was delivered on
_ N\
December 18, 1992, f@r two roasons. Firstly, the pahel whe heaxrd
the caso differnd fﬂﬁm the panpl who handad down the ordex of
this Cmurt. Szcondly, 2s Mr. Henriques prinied out, the raasoﬁﬁ
for judgment worn not delivered at that cims. This mztioﬁ“was
precipitated, it was submitted, by the respondents’ assertion
© theoy weroe taking "steps to have éha property sold in acecord-
ance with the cour:t cordsr.® One implicaticn which must be spelt
ok in this court's order concerns the SPQlelU prov1s;on in the
2rder which reaﬁé; |
"Actlon remitted to the Rso glstlur,
Sup*cma Court for an account to
be taken and for an enquiry s to
prof;z.s° '
ut page 1 of the rcusons for dGCLFibn, Carcy, P. (Ag.) said:
| spho land was b@ing purchased to

housc the business which was to
be cperated with a view to profit.”

/ : .. i
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Then earlier on pags 10, to demonstrate the distinction betwsen
Champion Mufflers and the property, Caray, P (Ag.) said:
"Shc contributed U.S5.$34,000 in total

to tho depesit on the properity at
7¢ Constant Spring Road in 8%t. Andrew.”

i

Wright, J.A. agreed with these statemenis and added:

"What is alse clear is that the lion's
share inm 76 Constant Spring Road
bzlongs o Lyle.®

The distinction betwson Champion Mufflors ~nd the realty oa which
it was situated appenrs in the rospoadonts’ statocment of claim
and was also recoguisad in the order in the court below. Since
I found no partnorship a2t any stage, the ~istinction between
thz land and Chempion Mufflors was oven more proncunced in my
reasons. With regards to paragraph (iii) in the oxder of this
court, the reference to the Registrar was,; itherefore, two-fold,
Pirstly, for an eaquiry as to the cépital injections, advances
2nd profits of the partnership and, sacondly, for accounts to
ba taken so that the oquitable intercests of the parties in the
land might be determined. It is after this aexercise that a
sale is to be conduched pursuent to the order of this court and

saction 622 of tho

i

Civil Proccdure Code.

As regards the jurisdictiomal point raised by the res-
pondents, it has to bg stated that they oxcercisad 2 right to
cxecute a levy on goods and machinery on thoe basis i the orders
made by Chester Orr, J. beforz the hearing of the appeal. As a
superior court of record, this court has an inherent jurisdiction
similar to that of the Supreme Court to spell ocut the implica-
tions of its orders or to £ill in the unintostional gaps in its
crders for which there were specific findings in its reasons.
For an instance where there was an omission to ask for special
costs originally aznd the matter was adjusted by‘an application

rubsequently,ss2e Re Inchcape Earl of [1942) Ch. 394 and Lawrie

v. Lees (18%1) 7 app. Cas. 19 at 34. Tho Supreme Court, also,
hias this jurisdiction by virtue of saction 269 cf the Civil

Procedure (ode. By section 9 of the Judicature Appellate
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(Jurisdiction) Act and by secticn 8(2) of the Judicature (Court
of Appeal) Law, 1953 odition, and Rule 18(1) of the Court of
Appezl Rules, 1962, this court also exercises those statutory
powars.

In the light =f the foregoing, I would grant the order im
torms of paragraph {i), as amended and oxplained, and paragraphs
{ii) and (1ii) of the motion and orxdey Lhat there be no ordoer as

0 costs as regarxds this application.

GORDON, J.A.:
I have recad the judgment of Downex, J.A. and I agree with
the reasons and thce conclusions. There is nothing useful I

can add.




CAREY, P. (Ag.):

For the reasons given by Downer, J.A. I agree with the
order proposed bui, for emphasis, would add in respect of the
order made by Chestexr Orr, J. that:

Paragraphs (iv) and (v) are affirmed.
Paragraph (vi) be varied - to delete
"in =zguzl shares® and that therc be
substituted "in such sharcs as the
Registrar shall determine having
r2qgard to the contribution of the
parties.”

Paragraph (vii) is affirmed.

There can be little doubt that the order of the court
dated 18th Decomber, 1992, is incomplete. It matters not whether
the court itself 'ex propric motu' corrected the slip or one of
+he parties moved the court, as has occurred in the instant case.
From the argquments advanced by Mr. Henriques, Q;C.,'it is clear
that the slip had to be corrected. This court has an inherent

power even to vary its own orders sSo as to carry out its true

meaning and to maks the meaning plain. Seo Thynne v. Thyane
i1955] p. 272.




